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February 5, 2008
Honorable Philip Bartlett, Senate Chair

Honorable Lawrence Bliss, House Chair

Joint Standing Committee on Utilities and Energy

Augusta, Maine 04333

Re:
LD 1935, An Act to Promote Competition in Maine’s Electric Industry
Dear Senator Bartlett and Representative Bliss:

The Commission takes a position neither for nor against LD 1935, An Act to Promote Competition in Maine’s Electric Industry.  
35-A M.R.S.A. § 2102 (attached) specifies when approval from the Commission is required for a public utility to furnish service.  Section 2102 (1) provides in part that unless exempted under § 2102 (2), “a public utility may not furnish any of the services set out in section 2101 in or to any municipality in or to which another public utility is furnishing or is authorized to furnish a similar service without approval of the commission.”  LD 1935 would create a new exemption to the requirement in § 2102 (1).  This new exemption, which would be codified at § 2102 (4), would allow a person to operate as a transmission and distribution (T&D) utility and compete with an existing T&D utility if the existing T&D utility is affiliated
 with an entity that owns or operates a source of electrical generation in the State.  
Functionally, LD 1935 would result in an existing T&D utility losing its service territory franchise if an affiliate of the existing T&D utility went into the generation business in Maine.  Under such circumstances, all areas within the existing T&D utility’s service territory would be open to competition from other entities that may want to furnish T&D services in that area.  LD 1935 appears to be intended to create a substantial disincentive for utility affiliates obtaining ownership or operating generation in Maine.
Whether the State’s policy should be to promote competition for T&D service in Maine is clearly a question for the Legislature to address.  As you consider the question, the implications of such competition are an important consideration.  Specifically, one policy consideration is whether the distribution service market is one in which competition can flourish or whether it is a natural monopoly.  How would competition for T&D service likely evolve?  For instance, would it likely result in “cherry picking,” where a competitor provides service only in the more lucrative areas of an existing utility’s service territory?  If so, this would result in increased rates for the remaining customers who would have to pay for the existing utility’s system.  Another question to consider is whether distribution service competition would result in the wasteful duplication of facilities.  

There is also an ambiguity in LD 1935 that the Commission would like to draw to the Committee’s attention.  Section 2 of the bill (at page 1, lines 12-14) provides that a “person” may own and operate electric lines “with the authority of a transmission and distribution utility” under certain circumstances.  The Commission assumes that if a person did so, that person would become a “transmission and distribution utility” as defined by 35-A M.R.S.A. § 102 (20-B) and be regulated as a T&D utility by the Commission.  If the Committee decides to move forward with LD 1935, the Commission recommends that the bill be amended to clarify that an entity that chooses to provide service pursuant to section 2 of the bill is a public utility subject to the Commission’s jurisdiction.  
The Commission looks forward to assisting the Committee in its consideration of LD 1935.  






Sincerely,







Chris Simpson







Legislative Liaison
Attachment
cc:
Members of the Utilities and Energy Committee


Lucia Nixon, Legislative Analyst

� 35-A M.R.S.A. § 3204  prohibits an investor-owned T&D utility from owning or operating generation in Maine, but does not prohibit  an unregulated affiliate of such a T&D utility from owning or operating generation in the state.  
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