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January 30, 2006

Honorable Philip Bartlett, Senate Chair

Honorable Lawrence Bliss, House Chair

Joint Standing Committee on Utilities and Energy

Augusta, ME 04333

Re:
Interpretation of “Incidental Sales” Limitation With Respect to COU Wholesale Electricity Service 
Dear Senator Bartlett and Representative Bliss:


By letter dated June 3, 2005, the Committee asked the Commission to provide a report on its interpretation of the “incidental sales” language in 35-A M.R.S.A. § 3207(1)(B), that limits the sale of wholesale generation service by consumer-owned utilities (COUs) (a copy of the Committee’s letter is attached).  The Committee’s June 3rd letter explained that the law was amended to remove the “incidental sales” limitation with respect to Fox Islands Electric Cooperative (FIEC) and that this action was taken to address an uncertainty as to how the Commission would interpret the limitation.  The Committee’s letter concluded:



Given some uncertainty as to the commission’s interpretation 

of the “incidental sales” provision, we believe it would be 

helpful for the commission more fully to develop and 

articulate an interpretation of the provision.  We request the commission do so and report the result to the committee.
This letter provides the report requested by the Committee.   
Background


Among its many provisions, Maine’s Restructuring Act prohibits investor-owned transmission and distribution (T&D) utilities from owning generation (except for T&D system support) and from buying and selling generation unless done through an affiliate under strict standards of conduct.  35-A M.R.S.A. §§ 3204-3206.  The primary purpose of these provisions was to avoid circumstances in which existing utilities or their affiliates would have an undue advantage over competitive providers in Maine’s generation market.  However, these statutory restrictions did not apply to the State’s COUs.  COUs were explicitly allowed to provide retail generation service, but only within their respective service territories.  35-A M.R.S.A. § 3207(1)(A).   COUs were, however, prohibited from providing any wholesale generation service, except for “incidental sales.”  35-A M.R.S.A. § 3207(1)(B).  The statute states that COUs:    


May not sell wholesale generation service except 



incidental sales necessary to reduce the cost of 



providing retail service.


During the 2005 session, the Committee considered L.D. 1442, An Act To Facilitate Energy Self-sufficiency for Maine’s Offshore Islands.  The bill would have removed the word “incidental” from the Restructuring Act’s COU marketing provisions.  The bill was introduced as a result of FIEC’s desire to construct wind generation to serve its own load, but that would also generate significant amounts of excess power.  This excess power would be sold into the wholesale market and the proceeds would be used to offset the Cooperative’s cost of providing retail service.  The bill was intended to remove any question as to whether FIEC’s plans to sell excess wind generation into the wholesale market would violate the “incidental sales” limitation in the Restructuring Act.  The Legislature ultimately enacted a private and special law that removed the incidental limitation only for FIEC.  P. & S.L. 2005, ch. 21 (a copy of the law is attached). 
Commission Interpretation


As a general matter, the Commission interprets statutes that it is charged to implement on a case-by-case basis as issues arise.  The Commission has not had an opportunity to formally interpret the “incidental sales” provision in the COU marketing statute.  Accordingly, there is no Commission precedent on the matter.  However, the Commission would generally interpret statutes by reference to their language and to the intent and purposes of the Legislature in enacting the statute.  This review would occur in the context of the precise facts and circumstances surrounding a particular statutory interpretation issue.  The Commission would address the interpretation of the “incidental sales” provision in the COU marketing statute in this general manner.


The Committee has asked the Commission to interpret the COU marketing statute without reference to any particular facts or circumstances.  As a consequence, the Commission cannot provide a definitive interpretation applicable to all cases, but can provide its general views on the meaning of the statute and how it would generally interpret the provision.


The “incidental sales” language must be read in the broader context of the Restructuring Act’s utility marketing provisions.  As mentioned above, in restructuring the electric industry in the State, the Legislature decided that utilities should not be in the business of providing generation service.  The Legislature made an exception for COUs, which are non-profit and are either quasi-governmental or owned directly by their consumers.  Because of the nature of these entities, the Legislature determined that it would be permissible for them to provide retail service to their customers within their service territories, but not to engage in the wholesale generation business throughout the State or region.


The Legislature recognized, however, that to provide retail service to their customers in an economic fashion, COUs might at times have excess power that must be sold into the wholesale market.  This can occur primarily because load varies throughout the hours of the day and the months of the year and generation can sometimes be obtained most economically (whether through the purchase of power or the construction of facilities) in fixed amounts.  Thus, there can be times when an entity serving retail load in an economic fashion will have some excess generation that must be sold at wholesale.  It is for this reason, in the Commission’s view, that the Legislature explicitly allowed COUs to make “incidental” sales into the wholesale market.


It is within this general legislative scheme that the Commission would approach the interpretation of the “incidental sales” provision.  In determining whether a particular level of wholesale sales violated the statute, the Commission would examine the facts to determine whether the COU’s generation was reasonably commensurate with its retail load.  The generation amount could reasonably be sized to meet the COUs peak load, which would leave excess generation for sale into the wholesale market during off-peak hours and months.  Such sales could be found to be “incidental” by the Commission.  The Commission could also look to any significant economies of scale that would justify generation amounts in excess of peak loads.  However, the more the generation amounts diverged from the peak needs of the COU, the greater the likelihood that the Commission would find that the wholesale sales exceeded those that could be considered incidental to the retail service.  
The Commission would ultimately exercise its judgment based on the facts of the particular case to determine whether the basic intent of the COU marketing provisions in the Restructuring Act would be or have been violated.  Thus, there can be no pre-determined formula or precise interpretation in the abstract that would reveal how the Commission would rule in a future case.  Nevertheless, the Commission hopes this letter is useful to the Committee in understanding how the incidental sales language would be interpreted.





Sincerely,






Public Utilities Commission






Kurt Adams, Chairman






Stephen L. Diamond, Commissioner






Sharon M. Reishus, Commissioner
Attachments
cc:
Members of the Utilities and Energy Committee

Lucia Nixon, Legislative Analyst
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