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Adams, Chairman; Reishus and Vafiades, Commissioners

______________________________________________________________________

I.
SUMMARY


 We reinstate the underground facility operator “mapping” requirements of Chapter 895, §6(A)(1)(d) and require that all member operators of the Dig Safe System™ (the System) provide mapping data for their underground facilities that is in accordance with that section of the Rule to the System by August 31, 2007 or be subject to administrative penalty for each day of non-compliance.  


Member operators also must file a letter with the Commission’s Administrative Director certifying compliance with this Order no later than September 7, 2007.

We also approve the addition of a 500 foot excavation location tolerance to the mapped facility locations of all member operators.
II.
BACKGROUND
A.
Introduction
There are two matters before us: 1) whether to rescind the current waiver of Chapter 895, §6(A)(1)(d) and establishing a new compliance date, and 2) consideration of the compromise proposal offered by Staff to the System for programming a dual purpose 500’ mapping and excavation location tolerance on all facilities.  We will address them sequentially.  

B.
Rescinding the Waiver
In 2004, the Legislature approved amendments to our Underground Facility Damage Prevention Rule, Chapter 895, including Subsection 6(A)(1)(d), a provision that specifies how each member operator shall identify and report the location of its underground facilities to the System.
  Resolve 2003, ch. 127.  This subsection specifies the degree of accuracy with which member operators must provide facility location information to the System, as follows:  

The location must be identified either by association with a street or road, if the facility is within 100 feet of a street or road, or, if the facility is not within 100 feet of a street or road, with sufficient specificity to allow the Dig Safe System to determine the actual location of the facility within a tolerance of 133 feet and in a manner consistent with Dig Safe System methodology [and]  ...  in a format that the Dig Safe System is capable of using, such as electronic or digital format, or by drawing the specific location of any underground facilities on maps provided by the Dig Safe System.

Chapter 895 §6(A)(1)(d).

This provision established a degree of accuracy for identification of the location of the underground facility for use by the System in its notification process.  The provision also specified an effective date of May 1, 2005.  


On April 29, 2005, on behalf of its member companies, the Telephone Association of Maine (TAM) filed a request for waiver of the May 1, 2005 date for filing specific mapping information, contained in Chapter 895, §6(A)(1)(d), until such time as the DSS was prepared to use the map data in its operations. Specifically, the System’s mapping software images did not consistently align with geospatial locations of roadways and the discrepancies were of such a magnitude that they overwhelmed the mapping specificity that Maine operators are required to provide the System under Chapter 895.  It was unclear when these difficulties would be resolved or whether operators might ultimately be required to provide different information than the rule currently specifies.  


On May 11, 2005, pursuant to the authority of Section 12 of Chapter, we granted a waiver of the “mapping” requirements of §6(A)(1)(d) finding that the System was not capable of correctly using the required mapping information at that time due to limitations of its software system and inaccuracies in its base maps.
   We concluded that it was in the public interest not to require operators to submit the required facility 
maps at that time because, when used in conjunction with the System’s current base mapping data, it could lead to erroneous notifications by the System. 
   


In the interim, we directed underground facility operators to default to notification by the System on a “whole municipality” basis unless they had inspected the System’s base maps in the region in which their facilities were located and had confirmed their accuracy.  If so, then the operator would be free to submit refined mapping data to the System and to request notification on a more targeted basis.
C.
Excavation Location Tolerance
At the time of the waiver, the System committed to work with our Staff collaboratively to facilitate a common understanding that would form the basis for designing an effective upgrade of the System computer software that would allow for the one-call center to apply location tolerances to the excavation area, consistent with the recommendations of the Common Ground Best Practices.
  By doing so, the System would assure greater efficiency and effectiveness, at lower cost to operators and excavators, in Maine’s overall damage prevention efforts.  This effort is complicated by the fact that the System serves five states and prefers to use uniform call center processes for all five states.
  Recognizing that Maine’s damage prevention law is unique among the five states served by the System, the Staff urged that the new software be designed with the capability of tailoring the process for Maine to achieve a greater degree of efficiency in the notification process as base map accuracy improves.

In May 2007, the System demonstrated to Staff and interested Maine member operators how its redesigned computer software would function.  Staff noted that the System had employed a somewhat different design concept than Staff had urged and had not programmed the computer to automatically apply uniform excavation area location tolerances or mapping tolerances.  Over the course of the next few weeks, Staff explored with the System ways that the software could be modified to apply these tolerances.



On June 1, 2007, the System reported that its Directors had voted to attach a mapping accuracy tolerance of 500’ to roads and excavation areas designated by a single point or by drawn parallelogram.  This tolerance is intended to compensate for uncertainty as to the degree of accuracy of the base maps and mapping data provided by member operators.  However, the System had not programmed mapping data tolerances on other excavation or facility locations.  The Staff and the System then discussed various additional applications for base map and excavation location area tolerances to find a compromise that would achieve a satisfactory excavation location tolerance given the Board’s decision regarding a mapping tolerance.   
III.
ANALYSIS AND DECISION 

A.
Rescinding the Waiver 



Our Staff recommends that we rescind our waiver of the member operator mapping requirements of Chapter 895 Section 6(A)(1)(d) and establish that compliant mapping data must be submitted to the System by August 31, 2007 to allow it time to load the data for implementation of the System’s new software on January 1, 2008.  


Rescinding the waiver at this time is consistent with both our waiver Order and the System’s progress toward redesign of its computer software which it plans to implement on January 1, 2008.  Two years have elapsed from the date the Legislature intended this requirement to take effect.  While there was good cause for lifting the requirement pending necessary upgrades to the System’s software to accommodate the level of specificity set out in the Rule, the System now advises that it is prepared to handle their Maine members’ mapping data as specified in the Rule and has set out a schedule in which the new data can be uploaded during the transition to its new system.  And though we might wish that the System had also fully resolved its base map accuracy concerns, we see no reason to delay reinstating the mapping requirements until that time.  To do so could frustrate those members that have diligently and responsibly prepared mapping data that complies with the Rule and would do nothing to facilitate resolution of the base map accuracy matter.  Rather, this appears to be a good time, from the System’s perspective, to load the member operators’ facility mapping data into its computer.  Moreover, there is no reason to defer the benefits that the present steps will bring to both excavators and operators; the implementation of these changes will greatly refine the notification process and reduce unnecessary delay and expense.  Excavators will experience less needless delay and operators will expend fewer resources in complying with the law, and protecting underground facilities from damage.  This is particularly true where it will replace any operator’s “whole municipality” default for notification.  And as the System succeeds in reducing the base map tolerance that is necessary, or in further improving its software, greater notification efficiency may be achieved.  

Accordingly, we concur that this is an appropriate time to reinstate the mapping requirements in Chapter 895 §6(A)(1)(d) and to establish a revised deadline for compliance of August 31, 2007.

Further, because in the past some member operators have been reluctant to comply with this provision of the Rule despite its longstanding nature, we will notify the Maine members that failure to provide the System with facility location mapping data that complies with Chapter 895 §6(A)(1)(d)  by August 31, 2007 may result in the imposition of an administrative penalty for each day of violation.  See 23 M.R.S.A.  §3360-A subsection 13 (PUC may make Major Substantive rules to enforce the Dig Safe law) and 35-A M.R.S.A. §1508-A.   
Finally, so that we may monitor compliance and enforce our Rule, we further direct member operators to certify to us, in writing, by September 7, 2007, that they have provided mapping information to the System that is in compliance with the requirements of Chapter 895 §6(A)(1)(d).

B.
Excavation Location Tolerance

Neither the Dig Safe Law (23 M.R.S.A. §3360-A) nor our Rule proscribes how much tolerance the System should allow for excavation locations or base mapping.  That is, while the precision of how operators must map their facilities for the System was legislated, the law and rule are silent as to other factors in the process.  Yet, because the ultimate degree of efficiency of the System’s process is a function of the least accurate component of the process, we must consider here what precision should govern the interrelated aspects of the software design to ensure that effect and intention that underlies the Legislative prescription for facility mapping accuracy is upheld.  

We find reason to address this because it is a change from the prior system and has created a great deal of controversy among stakeholders, particularly once the prior system proved to be inadequate to support the standard established by the Legislature.  Resolution of this controversy should assist in making the damage prevention system more effective for all.

The effect of the System’s decision to implement a 500’ base map tolerance is that more notifications will occur than those anticipated when the Rule’s lesser facility tolerance was set.  In effect, the larger tolerance, rather than the smaller one, will govern the System’s notification process for Maine excavations.  However, we conclude that the purpose of the Rule and of §6(A)(1)(d) is still well served.  The Directors decision reflects their knowledge that it would be unwise for the System not to employ a sufficient tolerance to ensure that essential notifications are made and facilities are marked.   


Yet, Staff was concerned that adding a 500’ tolerance on top of other tolerances, such as all four sides of every excavation location, plus every mapped facility and road would combine to envelope a much larger than necessary notification area, as much as ¼ square mile for a single point excavation under one construction.  Such a swath would have wasted time and resources without advancing safety.


In an effort to develop an alternative formulation that would achieve a reasonable balance of facility operator notifications under these conditions, Staff and the System jointly propose that 500’ be added to each side of linear underground facility locations, creating a total zone of 1,000 feet around each facility.
  This zone serves as both an excavation tolerance, to accommodate excavator reporting imprecision, and an offset to possible base mapping data inaccuracy.   Combining these functions in one tolerance around every facility offers substantial insurance against the potential for an excavation location to overlap with an underground facility location with no notice to the member operator.  Consolidating these tolerances into one, serves efficiency without sacrificing safety.


We find the compromise to be reasonable and to assist in promoting the goals of the Dig Safe law.  Accordingly, we approve it.

IV.
CONCLUSION


For the reasons described above, we 






O R D E R

1.  
That our waiver of the Underground Facility Operator mapping requirements in Chapter 895, Section 6(A)(1)(d) is rescinded;

2.
That, unless otherwise authorized by this Commission, each member operator of the Dig Safe System™ is directed to provide, by August 31, 2007, mapping data to the Dig Safe System™ that complies with Chapter 895, Section 6(A)(1)(d) for all underground facilities that it owns or operates in Maine; and

3.
That each Maine member operator of the Dig Safe System™ that owns or operates underground facilities in Maine is directed to certify its compliance with paragraph 2 in writing, filed with the Administrative Director, Karen Geraghty, #18 State House Station, Augusta Maine 04333 by September 7, 2007.

Dated at Augusta, Maine this 11th day of July, 2007.

BY ORDER OF THE COMMISSION

____________________________

Karen Geraghty

Administrative Director

COMMISSIONERS VOTING FOR:
Adams







Reishus







Vafiades

NOTICE OF RIGHTS TO REVIEW OR APPEAL


5 M.R.S.A. § 9061 requires the Public Utilities Commission to give each party to an adjudicatory proceeding written notice of the party's rights to review or appeal of its decision made at the conclusion of the adjudicatory proceeding.  The methods of review or appeal of PUC decisions at the conclusion of an adjudicatory proceeding are as follows:


1.
Reconsideration of the Commission's Order may be requested under Section 1004 of the Commission's Rules of Practice and Procedure (65-407 C.M.R.110) within 20 days of the date of the Order by filing a petition with the Commission stating the grounds upon which reconsideration is sought.


2.
Appeal of a final decision of the Commission may be taken to the Law Court by filing, within 21 days of the date of the Order, a Notice of Appeal with the Administrative Director of the Commission, pursuant to 35-A M.R.S.A. § 1320(1)-(4) and the Maine Rules of Appellate Procedure.


3.
Additional court review of constitutional issues or issues involving the justness or reasonableness of rates may be had by the filing of an appeal with the Law Court, pursuant to 35-A M.R.S.A. § 1320(5).

Note:
The attachment of this Notice to a document does not indicate the Commission's view that the particular document may be subject to review or appeal.  Similarly, the failure of the Commission to attach a copy of this Notice to a document does not indicate the Commission's view that the document is not subject to review or appeal.

� Maine Public Utilities Commission Rulemaking, Underground Facilities Damage Prevention Requirements (Chapter 895), Docket No. 2003-672, Order Finally Adopting Amendments (June 25, 2004).


� Section 12 of Chapter 895 authorizes the commission, its Director of Technical Analysis or the Presiding Officer in a proceeding related to the rule, to waive any of the requirements of the rule that are not required by statute where good cause exists, provided that the granting of the waiver would not be inconsistent with the purposes of the rule.





� In our Order, we stated: 


	


We agree with TAM that, due to the present uncertainties, there is good cause to waive the May 1, 2005 deadline for operators to provide the mapping information required by the rule.  We anticipate that once these issues are resolved, operators will be informed of a new date by which they should provide the necessary mapping information consistent with the specifications contained in Section 6(A)(1)(d).   We grant the waiver for all Maine operators, not just those represented by TAM, because these circumstances exist for all.





Maine Public Utilities Commission, Underground Facility Damage Prevention Requirements (Chapter 895), Docket No. 2003-672, Order Granting Waiver to All Operators (May 18, 2005) 


at 2.  





� The Best Practices methodology prescribes ample excavation area tolerances rather than large “buffers” on facilities to reduce over-notifications while ensuring safety.  





� The System serves Maine, Massachusetts, New Hampshire, Rhode Island, and Vermont).


� A single point facility would be centered in a tolerance circle with a 1,000 foot diameter.





