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l. INTRODUCTION

In this Order, we adopt anmendnments to Chapter 36' of our
rul es, Cogeneration and Smal|l Power Production, in accordance
with recent legislation that restructures the electric industry
in Maine.?

During its 1997 session, the Legislature fundanentally
altered the electric utility industry in Miine by deregul ati ng
el ectric generation services and allowng for retail conpetition
begi nning on March 1, 2000. At that time, Maine's electricity
consuners will be able to choose a generation provider froma
conpetitive market. As part of the restructuring process, the
Act requires utilities to divest their generation assets and
prohibits their participation in the generation services
mar kets.® These changes in industry structure create numerous
inplications for existing contractual relationships between
qualifying facilities (QFs) and utilities.

Mai ne utilities signed power purchase contracts with QFs as
a result of federal and state policies adopted to pronote the
private devel opnment of renewabl e resources and efficient energy
production. The federal Public Utilities Regulatory Policy Act
(PURPA) and Maine's Small Power Production Act (SPPA) required
utilities to enter | ong-term purchase power contracts with QFs.*
Many of the contracts Maine's utilities have entered into with
QFs extend beyond the March 1, 2000 inplenentation of retai
conpetition. The parties entered these contracts at a tinme when
electric utilities provided vertically integrated retail service
on a nonopoly basis. This industry structure had existed for
many decades; as a consequence, the contracts reasonably

The Conmi ssion's current practice is to use three-digit
designations for rules; accordingly, Chapter 36 will becone
Chapt er 360.

An Act to Restructure the State's Electric Industry (the
Act), P.L. 1997, ch. 316.

Mility affiliates may participate in the generation
market. 35-A MR S. A 88 3205, 3206, 3207
*Qualifying facilities are generally renewabl e power

producers under 80 MW or cogenerators that neet specified
efficiency standards. See 35-A MR S. A § 3303.
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contenplated that this structure would continue to exist into the
future. Thus, efforts to restructure the industry should treat
both QFs and utilities fairly, and not unreasonably frustrate the
expectations of contracting parties.

I1. STATUTORY PROVISIONS

The Act contains several provisions regarding QFs in a
restructured industry. Section 5 specifies that QF contracts
shall continue in effect after restructuring and that the rights
of contracting parties may not be inpaired as a result of
i npl enmenting the Act. Section 6 establishes a nethod to
determ ne the rates for power purchases in contracts that tie
such rates to the utility's retail rates. Under section 7, the
Comm ssi on nust continue to establish short-termenergy-only
(STEO rates to fulfill the terns of existing QF contracts.
Section 8 requires the Comm ssion, by rule, to establish a nethod
to set long-termavoided costs and any rate, term condition or
ot her provision of a QF contract that may be rendered i npracti cal
or inpossible to performor inplenent as a result of industry
restructuring. Finally, section 9 states that no utility may be
requi red, pursuant to Title 35-A, Chapter 33, to enter into a
contract to purchase power froma Q;, the section does not
abrogate any existing |law or rules that provide QFs with the
right to sell energy prior to March 1, 2000 on an "as avail abl e"
basi s.

Chapter 36 of the Conm ssion's rules governs utility power
purchases from QFs. W anend Chapter 36 to conformw th the Act
and establish rules for QF purchases in a restructured industry.
CGenerally, the anmended rule elimnates or revises provisions that
are prem sed on requirenents that utilities enter long-term
contracts with QFs, revises provisions to determ ne STEO rates
and rates for purchases of energy and capacity in a conpetitive
mar ket, provides for existing net energy billing arrangenents,
and adopts a process for establishing substitute contractual
rates, ternms or conditions that are rendered inpractical or
i npossible to performas a result of restructuring. W discuss
the specific revisions and anendnents to Chapter 36 in section IV
bel ow.

111. RULEMAKING PROCESS
On Cctober 31, 1997, we issued a Notice of Rul emaking and

proposed rul e anmendi ng Chapter 36. Prior to initiating the
formal rul emaki ng process, we conducted an inquiry into the
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effects of industry restructuring on QF contracts (Docket

No. 97-497); we received nunerous conments frominterested
persons on how we should amend Chapter 36 in light of industry
restructuring. The comments obtained in the Inquiry were
constructive in the devel opnent of the proposed rule.

Consi stent with rul emaki ng procedures, interested persons
were provided an opportunity to provide witten and oral conments
on the proposed changes to the rule. The follow ng persons filed
comments: the Public Advocate; Cental Miine Power Conpany (CWP);°
S.D. Warren Conpany, Maine Energy Recovery Conpany, the
| ndependent Energy Producers of Maine, Weel abrat or- Sher man
Ener gy Conpany and Benton Falls Associ ates (Consolidated QFs);
Regi onal Waste Systens (RW5); M ne Renewabl e Energy (MRE)
Renewabl e Energy Assi stance Project (READ); Peter Tal mage and
Naoto I noue; and WIlliamLord. The Conm ssion appreciates the
efforts of all interested persons in providing conments on the
i ssues presented by this rul emaking. The comments were extrenely
hel pful in our consideration of how Chapter 36 should be anended
as a consequence of industry restructuring and to conply with
| egislative directives contained in the Act.

IV. DISCUSSION OF INDIVIDUAL SECTIONS AND COMMENTS

In this section of the Order, we discuss the individual
sections of the anended rule, positions of comenters, and our
rationale for either maintaining or nodifying the provisions of
t he proposed rule.

A. Section 1: General Provisions

The proposed rule anended the definitions section to
del ete, add, or nodify existing definitions to be consistent with
t he changes proposed throughout the rule. CMP, RW5 and the
Consol i dated QFs commented on this section.

RWE expressed concern with adding a reference to
transm ssion and distribution utilities to the definition of
avoi ded costs as potentially creating anbiguity in contracts. W
di sagree. I n anmending Chapter 36 in light of restructuring, we
must recogni ze that electric utilities will beconme transm ssion

*Bangor Hydro-Electric Conpany filed a letter indicating
general agreenment with CMP' s comments.
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and distribution (T&D) utilities. Additionally, RW did not
expl ain how such a change may create anbiguity in contracts.

CWP stated that the definition of “avoi ded costs” is
probl emati ¢ because it assunmes that T& utilities will continue
to have an obligation to obtain resources to provide retai
generation service after retail conpetition begins. CW
suggested that the definition state that, after February 28,
2000, avoi ded costs should equal a market rate. RWS opposed such
a change, stating that avoided costs were never intended to be a
mar ket rate. W agree with CVP s coments and have anended the
definition to state that, after the initiation of retai
conpetition, avoided costs shall nean the market val ue of the
power supplied by the QFs.®

CWP al so commented that the definition of “long-term
contract" is unnecessary because the termis not contained in the
proposed rule. W agree and have deleted the definition.

CWP noted that the definition of “net energy billing”
inplies the use of a single neter when this is not required by
the rule. W decline to change the definition that has been in
pl ace since the original adoption of Chapter 36. The net billing
provi sion continues to specify that a utility may install a
second neter as long as the QF is not charged for its associ ated
costs.

The Consolidated QFs commented that the proposed rule
deleted the definitions of “affiliate” and “associate” and both
may still be necessary because of the continued provision
(section 4(A)(3)) that QFs may generate or distribute electricity
through its or its associates’ private property for its or its
associ ates’ use, w thout approval or regulation by the
Comm ssion. The proposed rul e renoved the definition of
"affiliate" and "associate" because it deleted the affiliate
wheel i ng provi sion that contained those terns. Because the
amended rul e contains the termassociate and the definition of

‘W& note that the concept of avoided costs in Miine has
evol ved to effectively nean the market value of power; this
occurred through policies requiring conpetitive bidding and by
recogni zing that existing utility resources nmay be avoided at a
mar ket price. Additionally, section 7 of the Act defines STEO
rates as a whol esal e market price.
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that termrefers to affiliate, we have reinstated both
definitions.

The Consolidated QFs al so suggested that the added
definition of “existing contracts” be nodified to include
amendnents to existing contracts. W agree and have added such
| anguage to the definition.

We have deleted the definition of "production run"
because that termis not used in the anended rul e.

Finally, CMP commented that, with respect to provision
in section 1 that allows for exceptions to the rule to “further
t he purposes and policies of this Chapter,” the Conm ssion should
include a basis statenent that references the rel evant sections
of the Act. Such a basis statenment is included. W have al so
added | anguage clarifying that the Conm ssion on its own notion
may consi der deviations fromthe rule's provisions.

Except for the changes described above, the anended
rul e maintains the nodifications contained in this section of the
proposed rul e.

B. Section 2: Qual i fying Cogenerati on and Smal |l Power
Production Facilities

This section contains the requirenents for a generating
facility to be considered a QF. Because QF contracts will remain
effective after retail conpetition, the proposed rule did not
anend this section. However, in our Notice of Rul emaking, we
comented that there may be a need to anmend subsection D
(Omership Criteria) which states that a QF may not be owned by
an entity primarily engaged in the generation or sale of
electricity. W noted that it appears that this section was
intended to prevent electric utilities fromobtaining QF status
and that, after industry restructuring, the current rule would
prevent conpetitive electricity providers from owni ng QFs.
Because of the possibility that this provision may create
uni ntended results in a restructured industry, we asked for
comments on whether and how it should be anended.

The Consolidated QFs provided the only response to this
matter, proposing that effective on the date of retai
conpetition the existing | anguage should be replaced with a
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prohi bition on QF ownership by a T& utility or affiliate. The
amended rul e contains this nodification.

CWP proposed that this section of the rule include
monitoring requirenents to ensure that facilities are maintaining
t he standards necessary for QF status. The Consolidated QFs,
Benton Falls and MRE opposed such requirenments, arguing that
nmoni tori ng provisions should be a matter of the individual
contracts, rather than adm nistrative requirenents, that the
proposal is outside the scope of the rulemaking, and that it is
an unfair |everage tactic.

We have not considered CVP' s proposed nonitoring
program because it is beyond the scope of this rul emaking
proceedi ng, which relates to the inpact of restructuring on QF
contractual relationships. |In an appropriate proceeding, we
woul d consi der adopting nonitoring requirenents that are not
unr easonably burdensone if CMP denonstrates that a reasonable
possibility of non-conpliance exists to justify such data
collection and verification requirenments.’

C. Section 3: Administrative Deternination of Avoi ded
Cost s
1. Proposed Rul e and Comments

In this section of the proposed rule,® we renoved
filing requirements prem sed on an integrated retail nonopoly
i ndustry structure and replaced themw th requirenents that are
consistent wwth the energing conpetitive markets for electricity.
The deleted itens included Iong-termload forecasts, |long-term
energy resource plans, the projected cost of planned capacity
additions, and | ong-term avoi ded costs cal cul ated as the
di fference between total production costs of various energy
resource plans. The proposed rule also elimnated, as no | onger
necessary, the requirenent that utilities notify the Conm ssion
i f avoi ded costs have changed by 10% or nore.

‘For exanple, we woul d expect CMP to provide us information
on QF non-conpliance found in other jurisdictions and evidence it
has that Maine QFs may not be in conpliance.

®This section of the rule was originally titled
“"Availability of Electric Uility System Cost Data."
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The proposed rul e included new provisions
requiring estimted market prices for whol esale energy in Mine,
estimated market val ue of whol esal e capacity in Mine,
projections of capacity excesses and deficiencies, and the
estimated cost of installing new peaking capacity in New Engl and.
In our Notice of Rulemaking, we stated that this market-based
capacity and energy cost data would allow the Comm ssion to
continue to set energy and capacity rates through an
adm nistrative process, and if we adopt a formula approach to
establ i shing avoi ded capacity and energy costs, the provisions of
section 3 would cease to apply as unnecessary begi nning on the
date of retail access.

CWP commented that, after retail access, T&D
utilities should not have to supply generation cost data because
they will no longer be in the generation business and it would
require maintaining expertise in the area. CM noted that use of
mar ket rates woul d be nore accurate and | ess subjective than
estimating avoi ded costs. CM al so questioned requiring such
data prior to retail access because until then the Conm ssion
wi |l continue cal culating avoi ded costs using historic nethods of
cal cul ati ng avoi ded costs.

The Consolidated QFs stated that this section of
the rule should contain nore specifics as to how avoi ded costs
will be determ ned, including a nore precise definition of
whol esal e energy and a requi renent that costs be set for a one
year period. The Consolidated QFs al so suggested that the rule
specify the term of capacity purchases and the estimated cost of
peaki ng capacity in Mine rather than New Engl and.

2. Di scussi on

The amended rul e mai ntains the del etions contained
in the proposed rule, and includes nethodol ogi es for determ ning
avoi ded costs (rather then the detailed |ist of cost data
included in the proposed rule). These changes update this
section of Chapter 36 to include information we now use when
determ ning avoi ded costs and to elimnate provisions that have
becone outdated. The del eted provisions are prem sed on the
exi stence of long-termgeneration planning by utilities, which no
| onger occurs because: (1) utilities have had surplus generation;
(2) utilities have been neeting generation needs through shorter
term purchases; and (3) utilities will only be acquiring and
suppl yi ng generation for about two nore years. W agree with the
Consol i dated QFs, however, that the rule should be nore specific
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as to howwe wll calculate avoided costs admnistratively. W
have added provisions that specify how adm nistrativel y-set

avoi ded costs will be calculated. These calculations wll be
much as they are now, but will also reflect recent and future
changes in how utilities provide energy and capacity.

The information filing requirenents and the
adm ni strative nmethodol ogi es for cal culating avoi ded costs w ||
remain only until the beginning of retail access. W concur with
CWP that an objective neasure of market rates is a better way to
set avoided costs after retail access than
adm ni strativel y-determ ned esti mates of future whol esal e prices.
As di scussed bel ow, we have adopted an approach for establishing
both | ong-term and short-term avoi ded costs that relies on actual
mar ket prices for QF power that should avoid the need for
adm nistrative estimtes after retail access. Accordingly, the
amended rul e specifies that the provisions of section 3 will not
be effective beginning with the date of retail access.

D. Section 4: Arrangenents Between Utilities and
Qualifying Facilities

1. Pr oposed Rul e

Consistent with section 9 of the Act, the proposed
rule elimnated all provisions of the Chapter prem sed on a
continued requirenent that utilities enter new purchased power
contracts pursuant to Title 35-A, Chapter 33, and maintained the
requi renment and rel ated provisions to purchase energy on an
as-avail abl e basis at STEO rates. The proposed rule al so
el i m nat ed out dat ed net hods of cal cul ati ng avoi ded cost and the
fourth decrenent avoided costs listed in section 4(C)(3).

As nentioned above, sections 7 and 8 of the Act
require the Conmm ssion to periodically set STEO rates and to
adopt a nethod for establishing terns related to | ong-term
avoi ded costs. The proposed rule inplenented these requirenents
i n separate subsections governing the rates for short-term energy
purchases and for capacity and energy purchases. Both
subsections specified that, prior to the date of retail access,

t he Comm ssion would continue to establish rates for purchases

t hrough an adm ni strative process based on the information filed
in accordance with section 3 of the rule. Both subsections al so
contained two alternatives to establish rates after the date of
retail access: (1) a fornula approach that woul d determ ne rates
mont hly based on |1 SO NE cl earing prices; or (2) an adm nistrative
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process that woul d determ ne rates annually based on projections
of whol esale electricity prices.

The proposed rule al so nmaintai ned the existing
provi sions on factors affecting purchase rates. Such factors
i ncl ude dispatchability, coordinated schedul ed outages, and
reduced line losses. In light of the proposed rule's reliance on
actual market information to establish rates, we requested
comment on whet her these provisions remain appropriate.

CWP and the Consolidated QFs provided nunerous
coments on the “utility obligations” and “rates for purchases”
subsecti ons.

2. Uility Obligations

CVWP commented that, consistent with section 9 of
the Act, this provision should specify that the utilities’
obligation to purchase energy on an as avail abl e basis at STEO
rates would not exist after the beginning of retail access. W
agree and have included | anguage in the anended rule stating that
the obligation ceases on February 28, 2000.

CWP al so expressed concern that the provision
requiring utilities to sell T& services to QFs not convey any
special rights or entitlenents. The Consolidated QFs stated this
provi sion should specify that utilities shall not discrimnate
against QFs in providing T& services. The |language in the
proposed rule mrrors that in the existing rule and clearly
conveys that utilities shall provide service to QFs in the sane
manner as any ot her custoner -- wthout undue discrimnation or
special entitlenment. W see no reason to nodify the | anguage of
t he proposed rule.

Finally, CMP suggested that a requirenent should
be added that QFs neet the utility s technical interconnection
requi renents prior to being interconnected. This is not a matter
affected by industry restructuring, and we are not aware of any
problens in this regard under the existing rule; accordingly, we
decline CMP' s suggesti on.
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3. Rat es for Purchases

a. Prior to Retail Access

Both CVP and the Consolidated QFs stated that
it would be useful for the Conm ssion to specify the nethodol ogy
it will use to establish avoided cost rates prior to retai
access. As discussed in section IV(C of this Order, we agree
that the anended rul e should contain a description of the
nmet hodol ogies we wll use to establish STEO and energy and
capacity avoided costs prior to retail access. Such provisions
are contained in section 3 of the anmended rul e.

b. After Retail Access

i) Comment s

Wth respect to the two alternatives
presented in the proposed rule, CVW preferred the fornula to that
of an adm ni strative approach, but believes there is a better
alternative. CMWP suggested that the price obtained fromits sale
of the rights to the power from QF contracts be used to establish
both STEO rates and avoi ded energy and capacity costs. CW
stated this approach would avoid the possibility of creating
addi tional stranded costs. CMP opposed the adm nistrative
process alternative because it would require T& utilities to
propose rates that reflect future whol esal e generation costs
that, after February 2000, will become an area irrelevant to
their core business.

CWP stated that dispatchability,
mai nt enance scheduling, and line | oss adders would be refl ected
in either the price received for QF contract output or the | SO NE
clearing price. Additionally, by definition STEO is
intermttent, as-available energy that is not pre-schedul ed (for
di spatchability or maintenance) so that references to adjustnents
for dispatchability and schedul ed mai nt enance shoul d be del eted
fromthe STEO section. Finally, CW stated that, because T&D
utilities will not be selling generation, there will in effect be
no associated line | oss saving from havi ng generati on sources
closer to retail custonmers; because there is no line | oss benefit
bei ng provi ded, no correspondi ng adjustnent should be nmade to
rates paid to QFs.

The Consolidated QFs argued that the
formul a approach to establishing STEO rates in the proposed rule
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IS not appropriate because it is a New England price that m ght
not reflect Maine-specific factors; the approach does not satisfy
the specific requirenents of section 7 of the Act and is thus not
permtted by the law. The Consolidated QFs supported a revised
version of the second alternative that explicitly incorporates
the section 7 criteria and provides a clear nechanismfor

devel opi ng Mai ne-based STEO rates.?®

For simlar reasons, the Consoli dated
QFs opposed the formul a approach and supported a revised version
of the adm nistrative process alternative for capacity and
energy. They argued that use of a current market price for
capacity would not conply with section 8 of the Act because it
woul d not be equivalent to |ong-term avoi ded costs as
historically determ ned by the Comm ssion and that it would not
capture the value of longer termcommtnents. The Consoli dated
QFs urged the Conm ssion to devel op a net hodol ogy for
establishing true | ong-term avoided costs. ! Finally, the
Consol i dated QFs, Benton Falls and MRE di sagreed with CWVP t hat
the rule's factors affecting rates (e.g., dispatchability,
schedul ed mai ntenance, |ine |loss reduction) are either captured
in a market rate or inapplicable in a restructured industry.

i1) Discussion

The anmended rul e does not include either
of the proposed rule's alternatives for STEO or capacity and
energy avoi ded costs. Instead, the anended rul e adopts the basic
approach initially proposed by CWP that uses the sale of the
out put of QF contracts, pursuant to 35-A MR S. A 8§ 3204(4), as
the basis for establishing avoided costs. The approach has
several inportant advantages: it wll accurately reflect the
mar ket val ue of the power at the tinme of the sale; it wll be
easy to admnister; it is consistent wwth the Act’s directives;
and it will elimnate the potential to create new stranded costs,

°The Consol idated QFs did not propose any such nechani sm nor
did it explain the concept of Mine-based STEO rates. Maine is
part of an integrated New Engl and el ectricity market; for the
nost part, there is no Maine-specific market.

“Agai n, the Consolidated QFs did not propose any specific
nmet hodol ogy.
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because it precisely matches what the utility pays QFs with what
the utility receives for the power in the market.?

Specifically, we will require that the sale
of QF contract output pursuant to 35-A MR S. A 8§ 3204(4) contain
separately stated capacity and energy prices for on-peak and
of f- peak periods for each nonth of the duration of the sale.?!?
Uilities that have QF contracts with STEO or avoi ded capacity
and energy provisions wll nmake periodic filings containing
monthly, time-differentiated energy and capacity rates that wll
equal the section 3204(4) sale prices. The STEO avoi ded costs
wll be the energy-only rates and the capacity and energy avoi ded
costs will be the capacity and energy rates. The STEO filing
will be made annually and contain rates for the follow ng 12
nont hs.* The capacity and energy rates filing will contain
rates for the entire sale duration; new filings are required
after each new section 3204(4) QF output sale.

YAl t hough CMP proposed this approach in the Inquiry that
preceded this rul emaking, we did not include it in the proposed
rul e because, at the tinme, CWP included its QF contracts as part
of its divestiture bid package. Because of the bid design, it
woul d have been inpossible to inplenent CVP's proposal without
adm ni strative processes to transformthe QF sale results into
time-differentiated, unbundl ed energy and capacity rates as
required by the Act. Thus, although divestiture would have
provi ded i nformati on the Conm ssion would use in setting avoi ded
costs, it would not have obviated the need for admi nistrative
proceedi ngs to set avoided costs. Now that CWP has determned it
will not sell the QF output as part of its divestiture but
pursuant to Comm ssion rules proscribing the terns of the sale,

t hi s approach becones workabl e.

22 will determine the sale duration in the section 3204(4)
rul emaki ng so as to nmaxim ze bid prices and hedge agai nst risk.

B f the sale duration is nmore than 1 year (e.g., 3 years),
the utility’'s initial STEO filing will contain the first year’s
sale prices; in the second year, the utility’s STEOfiling wll
contain the second year’s sale prices; the third year filing wll
contain the third year’s sale prices.

“'f our section 3204(4) rul emaking reveal s that our
deci sions here are either unworkable or mght tend to reduce the
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Uilities wll file the avoided costs on
January 15, beginning in 2000, and provide copies to interested
persons on a predeterm ned service list. Interested persons may
object to the avoided cost filing by February 15. The objections
must include a showing that the filed rates do not reasonably
represent whol esale prices in Maine or are otherwi se contrary to
law. |If no objections are received, the rates will becone
effective unl ess suspended by the Conm ssion or its Director of

Techni cal Analysis. |If objections are received, the Comm ssion
or its Director of Technical Analysis may suspend the rates from
becom ng effective. |If not suspended, the rates wll becone
effective on March 1. In the event the rates are suspended, the

Comm ssion w Il adopt a procedure to determ ne the avoi ded cost
rates.

Thi s approach conmplies with the section 7
requi renents regarding STEO rates. Under the anended rule, the
Comm ssion wll establish STEOrates “no less frequently than
annually . . . for the 12-nonth period succeedi ng the annual date
of establishnment . . . “ The rates will be tine-differentiated,
usi ng current peak and off-peak periods and represent an accurate
estimate of whol esal e energy costs in Miine that include fuel,
start-up, and vari able operating and nmai ntenance costs. Section
7 states that STEO rates should be “adjusted to reflect line | oss
costs or savings.” To the extent there are line |oss effects,

t hey should be captured in the market prices. Accordingly, we
have not included a line |oss adjustnment. Under the anmended
rul e, however, QFs may argue for a line | oss adjustnent by
objecting to the utility's filed rates. W have also declined to
i ncl ude specific adjustnents for schedul ed nmai ntenance and

di spatchability as generally not applicable because STEO rates
are for as-available energy. As stated above, the anended rul e
allows the Commission to establish different rates upon a show ng
that the bid prices are not representative of whol esale costs in
Mai ne. I n such a situation, the Comm ssion, consistent wth the
provi sions of section 7 of the Act, would consider historic

mar ket prices, as well as generally avail abl e indicators of

mar ket prices. Interested persons would al so have an opportunity
to make a showi ng that the Conmm ssion should all ow an adj ust nent

value utilities mght receive for QF power, we will imrediately
reopen this Chapter and adopt alternative avoi ded cost
nmet hodol ogi es.
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for schedul ed mai ntenance or dispatchability, as well as line
| osses.

Wth respect to energy and capacity costs,
the anended rule is consistent wwth section 8 of the Act that
requires the Comm ssion to adopt a nethod for establishing terns
related to | ong-term avoi ded costs that preserve the intent and
pur poses enbodied in the contractual provisions. As we stated
above, avoi ded cost cal cul ations in Mine neasure market val ue of
power and, as such, reliance on direct market indicator to
establish avoi ded costs cannot be considered as violative of the
i ntent and purposes of QF contracts. Additionally, any approach
that relies on longer termprojections of future cost (either
admnistratively determned or by fornula) risks creation of
stranded costs because the avoi ded costs paid to the QF woul d not
mat ch what CWMP obtains for the very sane power on the market.

Qur viewis that the Legislature did not intend to preclude a
met hodol ogy that establishes future avoided costs in a manner
that mnimzes the possibility of creating new stranded costs by
relying on an easily determ ned val ue of QF power in the market.

Al t hough section 8 requires the Comm ssion to
mai ntain the intent and purposes of contracts, the contracting
parties do not have a reasonabl e expectation for any particul ar
met hodol ogy for establishing avoided costs or that an existing
met hodol ogy woul d remai n unchanged indefinitely. Even w thout
i ndustry restructuring, the Conm ssion could have anended the
met hodol ogy in Chapter 36 to a market-based or fornula approach.
In fact, this is what the Comm ssion did in effect when it noved
to a conpetitive bidding systemfor all QFs greater than a 1 MV
The | anguage in section 8 of the Act cannot reasonably be read to
require the Comm ssion to set future avoi ded costs using outdated
processes that ignore the reality that the industry has changed.
In response to the Consolidated QFs' argunent that our
met hodol ogy must reflect the value of long-termcommtnents to
provi de power, we agree with CMP coments during the rul emaki ng
hearing. As a general principle, the value of power over the |ong
term shoul d equate to the sumof shorter termprices; thus our
approach does not violate any expectations in this regard.

“The Consolidated QFs' view appears to be based on the
capacity and regulatory situation in the 1980s when there was a
general ly accepted value to a conmtnent to provi de power over
relatively long periods. It was this generally held perception
that has resulted, to sonme degree, in the current stranded cost



Order Adopting Anended Rul e -17- Docket No. 97-794
and Statenent ... (Ch. 360)

Finally, the anmended rule maintains the |ist
of "factors affecting rates for purchases" (e.g.,
di spatchability, schedul ed mai ntenance), nodified to be
consistent wwth other changes to the anended rule. Qur viewis
that the rule's market approach will capture the benefits of the
listed items (if those benefits continue to exist). The
consideration of the listed factors is perm ssive under the
anended rule, allowng us to adjust to purchase rates if, in the
context of a suspended avoided cost filing, it is denonstrated
that an adjustnment is warranted.

Except for the changes described above, the
amended rule maintains the nodifications contained in this
section of the proposed rule.

E. Section 5: Net Enerqy Billing

1. Pr oposed Rul e

When initially adopted, Chapter 36 contained a
provision allowing QFs with an installed capacity of 100 kW or
| ess the option to buy and sell electricity on a net energy
basis. The purpose of this provision was to facilitate the
devel opnent of very small QFs by allowing themto sell their
excess generation to utilities without incurring the costs
associated wth a second neter. The proposed rule maintained the
exi sting net energy billing provision until March 1, 2000 and
included two alternatives for simlar arrangenents after that
dat e. *°

For QFs with existing net energy billing
agreenents that extend past March 1, 2000, the proposed rule
specified that T& utilities would continue to bill on a net
energy basis; the proposed rule also contenplated that the T&D
utility would purchase any excess generation and include it with
generation fromall other existing QF contracts for sal e under
the terms of 35-A MR S. A 8§ 3204(4). W sought comment,

problem In the future unregul ated market, generation providers
may i nstead offer discounts to custoners (either whol esal e or
retail) that commt to buy power over |ong periods of tine.

These provisions were noved to a separate section in the
rul e.



Order Adopting Anended Rul e - 18- Docket No. 97-794
and Statenent ... (Ch. 360)

however, on whether it would be nore desirable for the rule to
all ow conpetitive providers or to direct or allow standard offer
providers to purchase the excess generation.

For net billing arrangenents after March 1, 2000,
the proposed rule contained two alternatives. The first
alternative would maintain the definition of net energy billing
as it currently exists and allow a net billing custoner to choose
any conpetitive provider that is willing to offer service and
purchase energy on a net basis pursuant to agreed upon rates. |If
the custoner takes generation service fromthe standard offer,
the proposed rule required the standard offer provider to
purchase excess energy on a net basis at STEO rates established
under this rule.

The second alternative woul d change the approach
to net energy billing by requiring the installation of two
nmeters, one neasuring the energy the custonmer draws fromthe
system and the ot her neasuring the energy the custoner provides
to the system At the end of the billing cycle, the custoner
woul d be billed for the usage shown on the first nmeter and paid
for the energy provided as shown on the second neter. The
proposed rul e defined this approach as instantaneous net energy
billing.Y The custoner's options to purchase fromthe
conpetitive market and sell excess generation to its conpetitive
provi der, or purchase and sell to the standard offer provider(s)
were the sane as the first alternative. W sought comnment on
whet her the use of two neters for custoners with small generating
facilities is necessary or desirable and, if so, whether the
billing and netering approach contained in the second alternative
woul d be nore accurate; we also asked if it would be nore
appropriate to directly charge the custoner for the second neter
and associ ated connection costs.

Wth respect to either of the net billing
alternatives, we asked for comment on whether the 100 kWor |ess
qualification for net energy billing should be reduced (e.g., 10

o We proposed the second alternative as a result of
informati on and argunents provided in a recently-concl uded
proceedi ng, Tal mage/lnoue Petitions, Docket Nos. 97-513/97-532,
in which CWP revealed that, despite the existing rule's prem se
of a single neter, it has routinely installed two neters because
of the need to identify the anobunt of energy consuned for state
sal e tax purposes.
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kW and whet her the option should be Iimted to residential
custoners. W al so asked for comrent on whether only
generation-rel ated costs should be billed on a net energy basis.
Finally, we sought conment on whether the net energy billing rule
shoul d contain a provision for a Comm ssi on-approved standard
formcontract.

2. Comment s

Messrs. Tal mage and | noue provi ded extensive
comments on the net billing issues. As a general matter, Messrs.
Tal mage and | noue commented that net billing provides a sinple,

i nexpensi ve and easily-adm ni stered nmechanismto all ow Mi ne
residents to contribute nore directly to the State’ s goal of
encouragi ng custoners to invest in generating technol ogi es that
use renewabl e and i ndi genous resources. Messrs. Tal nrage and

| noue supported |l eaving the obligation with the T& utilities as
a default for dealing wwth existing contracts that extend past
March 1, 2000, but giving custoners the option of voluntarily
transferring the arrangenents to conpetitive electricity
providers. Regarding new net billing arrangenents after March 1
2000, Messrs. Tal mage and | noue supported the first alternative
of the two presented in the proposed rule as maintaining the
advant ages associated with the existing net billing requirenents
(single nmeter sinplifying interconnection, neter reading, and
accounting). They commented that the second alternative is not a
true net billing approach and is rather a net purchase and sal e
arrangenent that is inferior to the first alternative because it

i ncreases cost and conplexity by requiring the use of two
non-standard nmeters, results in inequitable pricing, and distorts
i ncentives for energy use by custoners.

Messrs. Tal mage and | noue al so suggested an
additional alternative that they consider the preferred approach.
Under this alternative, any excess generation in a given billing
period is credited or rolled over to the follow ng nonth, thereby
elimnating the need for the purchase of excess generation by a
utility or a conpetitive provider; the roll-over continues until
the end of the cal endar year, at which tine any unused credit is
granted back to the conpetitive provider wthout any conpensation
to the custoner. The approach sinplifies the arrangenent by
elimnating what may be a costly and cunbersone process
associated wth having conpetitive providers purchase very smnal
anounts of energy. It also discourages net billing custoners
fromoversizing their systens to generate nore electricity than
t hey consune over the year, since they will not be conpensated



Order Adopting Anended Rul e - 20- Docket No. 97-794
and Statenent ... (Ch. 360)

for any unused credit; this is consistent wwth the inplicit goal
of net energy billing of allowing custoners to offset their own
el ectricity purchases rather than to produce power for sale in a
whol esal e market. Messrs. Tal nage and | noue indicated that
several states, including California, Mryland, Nevada, New York,
and Rhode Island, either allow or require annualization of the
net billing cal cul ation.

Messrs. Tal mage and | noue al so conmented that if
t he Comm ssion continues to allow tw neters, the custoner should
not pay for the second neter because it woul d unnecessarily
di scourage the installation of small renewable facilities. They
proposed that net billing arrangenents continue to be required
for custonmers with generating facilities that have peak
generation capacity of 100 kWor less; this capacity limt would
all ow the use of solar, wnd, and m crohydro systens for
residential, small comrercial, and farmscal e applications, while
excluding larger, utility-scale facilities that use technol ogi es
designed to generate both power for sale on the interstate grid.
The 100 MW capacity Iimt also corresponds with the nost conmon
capacity limt in other states that offer net billing. They also
stated that there is no reason to limt net billing to
residential custonmers and suggested that the rule include
renewabl e resource technol ogi es as defined in section 3210 of the
Act. Messrs. Tal mage and | noue comrented that custonmers should
be allowed to net generation as well as T&D costs so as not to
dramatically reduce the econom c benefits of net billing and thus
di scourage custoners frominvesting in snall-scal e renewabl e
generation. Finally, Messrs. Talmage and I noue stated that it is
i nportant to have a Conm ssion-approved standard formcontract to
avoi d the need and expense of having to negotiate with utilities
over terns and conditions of interconnection and operation.

M. Lord, MRE, REAP, and the Public Advocate al so
provi ded comments in favor of the continuation of net billing.
M. Lord and the Public Advocate supported Messrs. Tal nage and
| noue' s proposal for annualized net billing, the use of a single
meter, and the use of a standard contract. MNMRE and REAP strongly
supported the continuation of net billing for small generators as
essential to further the intention of the Legislature in
pronoti ng renewabl e and di stributed generation and argued that
the second alternative negates this goal by changing the
character of net billing to a purchase and sale arrangenent. MRE
stated that the purpose of net billing is not only to avoid the
cost of installing a second neter, but represents a nethod for
smal | generators to purchase back-up power at non-discrimnatory
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and reasonable rates. ©MRE al so expressed concerns that T&D rates
and stranded cost charges may, if designed to be | ess usage
sensitive, significantly reduce the economcs of the snal

systens. MRE commented that the cost of the second neter shoul d
not be charged to the custonmer, because the utilities have

provi ded no credi bl e argunent that these costs place an undue
burden on utilities. MRE and REAP supported the continuation of
the 100 kWthreshold in light of the |lack of any evidence to
suggest that this has created any problens. REAP opposed
[imting the option to residential custoners because busi nesses
with small generating facilities should not be precluded from
such arrangenents. The Public Advocate supported requiring the
standard offer provider, rather than the T& utility, to purchase
excess generation. Finally, MRE stated the qualifications in the
current rule should be replaced by a sinple requirenent that
custoners use waste heat to neet a significant part of the heat
requi renent that would otherw se require the consunption of

addi tional fossil fuels.

The consolidated QFs stated that the "existing
contracts" provision in the net billing section of the rule be
nodi fied to specify existing contracts for net billing custoners
SO0 as not to create confusion regarding other QF contracts.

CVWP commented that net billing arrangenents result
I n unnecessary costs, because it, in effect, pays for the netted
generation at retail rates, and that it nust install a second
nmet er for purposes of conputing sales tax liability.® CW
suggested that small QFs should be treated |Iike any other QFs and
comented that the second alternative differs fromthis treatnent
only in that it does not require the QF to pay for the second
meter. O the two alternatives presented, CWP prefers the second
alternative. |If new net billing arrangenments are required, CWVP
stated they should be limted to residential electricity usage
and should be limted to an installed capacity of 10 kWor |ess.
CWP commented that net energy billing should focus on the
offsetting of retail |oad and, therefore, the proper size
[imtation should correspond to that necessary to offset the

5CMP al so argued that the net billing provisions are not in
accordance with either federal or state | aw and shoul d be del eted
intheir entirety. The Conmm ssion has addressed the legality of
exi sting provisions and found themto be | awful under both
federal and state |law. Tal mage/l noue, Docket Nos. 97-513/97-532
(Cct. 27, 1997).
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average retail load of a residence; 100 kWis far in excess of

t he anbunt necessary to offset retail |load at a typica
residence, 10 kWis a nuch nore realistic nunber. Finally, CW
comented that, assum ng these arrangenents continue, custoners
shoul d pay the full T&D costs because such costs are not avoi ded
as long as these custoners remain on the system

3. Di scussi on

a. Net Billing Prior to Retail Access and
Exi sting Arrangenents

The amended rul e mai ntains the provisions of
the existing rule for net billing prior to retail access. Thus,
any existing arrangenents and any new arrangenents entered before
March 1, 2000 would function as they do now. However, we have
added a provision Iimting new contracts to terns expiring no
|ater than the initial date of retail conpetition. This is
consistent wwth section 9 of the Act that provides that existing
law and rules with respect to as-avail abl e energy be mai ntai ned
until March 1, 2000. Additionally, no comrenter presented any
per suasi ve rational e supporting any change in the net billing
rules prior to the inplementation of retail conpetition.

For existing contracts that extend beyond
retail access, we have added provisions that allow custoners at
their option to arrange for net billing arrangenents with
conpetitive providers. |f the custoner takes standard offer
service, the standard offer provider(s) is required to provide
service on a net basis and purchase any excess generation at the
exi sting contract rates. The anmended rule also requires T&D
utilities to continue to bill both for their service and for
standard offer service on a net basis. These provisions remain
in effect throughout the duration of each existing contract. The
additions are consistent with sections 5 and 8 of the Act that
require contracts be maintained and that we adopt provisions that
preserve the intent purposes of existing contracts. Requiring
the standard offer providers to purchase any excess generation
wll avoid the need for the T& utility to buy and then sell the
energy in its section 3204(4) bid process. To address the
concern raised by the Consolidated QFs, we have clarified that
the provision on existing contracts governs only net billing
contracts.
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b. New Arrangenments After Retail Access

The net energy billing provision was
originally included in Chapter 36 as a neans of reducing costs
for very small QFs so their power could economcally be sold to
utilities. This was done by avoiding the costs of a second neter
and, instead, using a single nmeter that regi stered power flows in
both directions. The original rationale for net billing,
however, is no |l onger applicable as we enter a restructured
envi ronnent for several reasons. First, CMP has routinely
installed a second neter for purposes of neasuring usage for
retail sales tax purposes so that the intended cost savings have
not occurred.?® Second, and nore inportantly, the concept of
QFs' generating power and selling it to utilities at their
avoi ded cost is rendered obsolete by a restructuring of the
industry that allows for retail conpetition and restricts
utilities fromengaging in the generation and sal e of
electricity. W note that our changes to Chapter 36 are
essentially to deal with the remmants of QF contracts and
policies that extend beyond the initial date of retail access;
when all existing QF contracts expire, there will no | onger be
any need for Chapter 36.

After considering the comments on this topic,
we agree with Messrs. Tal mage and | noue and ot her comrenters that
net billing has becone nore than sinply a way of reducing
metering costs; rather, it has developed into a neans of
encouragi ng the use of small-scal e renewabl e technol ogi es
designed primarily to serve the custoner's own electricity needs.
The pronotion of such an outcone is consistent with | egislative
policies favoring renewabl e generation and energy efficiency.
35-A MR S. A 88 3210, 3211. As aresult, our viewis that a
| ong-standing billing and netering practice that facilitates
custoners' abilities to neet their own | oads through renewabl e
resources is not a practice that should be elimnated solely as a
result of industry restructuring. Instead, the practice should
be nodified so as to be workable in a restructuring environnent.

For the reasons stated above, however, new
net billing arrangenents after the initiation of retail access

“Earlier in this process and in other proceedings, CWP
mai nt ai ned that there were other reasons for installing two
nmeters. CMP's current position is that the retail sales tax
requirenents is the reason for two neters.
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shoul d not be included in a rule governing QFs and their power
sale relationships with utilities that will phase-out over tine
as existing contracts termnate. It is nore appropriate that
such a provision be included in a rule generally governing the
pronoti on of renewable resources in a restructured industry. W
therefore have not included in the amended Chapter 36 a provision
for new net billing arrangenents after the advent of retai
access; we wll instead include such a provision in our rule on
renewabl e resources, that will be pronul gated pursuant to 35-A
MR S. A 8 3210. This provision will be designed to facilitate
the use of small-scal e renewabl e generation to serve custoners
own needs.

The new net billing provision that we
anticipate including in the renewabl e resource rule wll be the
annual i zed net hodol ogy, proposed by Messrs. Tal nage and | noue and
supported by M. Lord and the Public Advocate, in which usage and
generation are netted agai nst one another on a rolling basis for
a 12-nonth period. Under this approach, custoners can store, or
bank, their generation fromnonth-to-nonth for one year. After
the end of the year, neither the T& utility nor any generation
provi der would be obligated to pay for any net generation from
t hese custoners.? This approach has nmany advant ages. For
exanpl e, the annual netting will facilitate certain renewable
t echnol ogi es (such as snmall hydro and wi nd power) whose out put
varies greatly over the year. The absence of any power sales
renoves any incentive to size facilities to generate nore power
t han necessary to serve the custonmer’s own electricity
requirenents. It also avoids the anomal ous result of a T&D
utility that is not in generation business actually paying a
custoner if excess power is generated. Finally, the approach
will be relatively easy to admnister and will avoid conplexities
involved in requiring the purchase of very small anmounts of
ener gy.

The specific aspects of the annualized net
billing provisions that we intend to include in the renewabl e
rule are discussed below. To qualify for net billing, a custoner
w Il have to enploy one of the technologies or fuel types listed
in section 3210 and have a maxi numinstalled capacity of 100 kW
or less. There is no need to reduce the capacity limt because
t he absence of the sale of power should ensure that facilities

®The provider of generation service will obtain the val ue,
if any, of any excess generation.
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are installed to neet custoner |oads rather then for energy
sales. Additionally, we would not restrict availability to
residential customers; there is no reason to exclude smal
busi nesses that wish to generate their own electricity from
t aki ng advantage of net billing.

W will not limt net billing to the
generation portion of the electricity bills, but wll apply it to
T&D charges only to the extent they are usage sensitive. This
approach mrrors the results of a custonmer who invests in energy
efficiency. Custonmers may use their own generation to offset the
total price of electricity but nmust pay any fixed charges
designed to cover the costs of T& systemto which the custoner
remai ns connect ed.

W will also include a provision simlar to
that for existing contracts that allow custoners the option of
voluntarily arranging for net billing froma conpetitive
provider. If a net billing custoner takes service fromthe

standard offer, the provider(s) will be required to provide
generation on a net basis.

Finally, we wll maintain the current
provi sions that net billing custoners will not be charged the
costs of a second neter, if one is necessary,? and that net
billing service will be pursuant to a Conm ssi on-approved

standard contract.

To conclude, our intent is to include in
the final renewabl e resource rule a net billing provision as
descri bed above. We will, however, include the provision in the
proposed rule and obtain comments to ensure that the specific
aspects of the provision are workable and to consider variations
that m ght be nore desirable.

F. Section 6: System Energenci es

The substantive provisions of this section were not
changed in the proposed rule. CWM provided the only comment on
this section, stating that it agreed with its content. W have
adopted this section wi thout any change fromthe proposed rule.

ZAs with all costs, we expect utilities to explore any
legitimate neans to avoid the costs of the second neter.
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G Section 7: Commi ssion Procedures

Section 8 of the Act requires the Comm ssion to
establish nethods for determ ning any rates, ternms, conditions of
QF contracts, including | ong-term avoi ded costs, that are
rendered inpractical or inpossible to performor inplenent as a
result of industry restructuring. 1In section IV(D) of this
Order, we discussed above our nethod to establish |ong-term
avoi ded costs. This section of the rule governs the
establishment of other contract terns. Because such provisions
may be varied and are likely to be contract-specific, the
proposed rul e included a procedure whereby the Conm ssion woul d
establish rates, terms, and conditions, consistent with the
requi renents of section 8 of the Act, as disputed issues arise.

Simlar to existing practice, the proposed rule
required the QF and utility to first attenpt to resol ve any
di fferences over their contract ternms. |If, after good faith
negoti ations, the parties could not conme to an agreenent, either
the utility or QF may file a petition for the Conm ssion to
establish the disputed term In resolving the dispute, the
Comm ssion woul d make a finding that the disputed rate, term or
condition has been rendered inpractical or inpossible to perform
as aresult of industry restructuring. |If it makes such a
finding, the Comm ssion, consistent with section 8 of the Act,
woul d establish a rate, term or condition that preserves the
i ntent and purposes enbodied in the original contract.

The proposed rule also deleted many of the detailed
procedures currently contained in section 6 of the rule as either
i napplicable due to industry restructuring or unnecessarily
specific. The proposed rule did, however, naintain a general
provi sion stating that the Conm ssion may investigate, either as
aresult of a petition or on its own notion, any matter rel evant
to the provisions contained in the rule.

CWP provided the only comment on this section, stating
that it agreed with its content. W have adopted this section
wi t hout any change fromthe proposed rule.

H. Section 7 (existing rule): Comm ssion Procedures Upon
Petition to I ssue O der Requiring Weeling

Section 7 of the existing rule inplenents the affiliate
wheel ing section of Title 35-A, section 3182. The proposed rule
deleted this entire provision because it has becone obsolete with
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t he enactnent of the Energy Policy Act of 1992 and the Federal
Energy Regul atory Conmm ssion's promul gation of its Open Access
Rul e, FERC Order No. 888. W received no conments on this
section. The section is deleted in the anmended rul e.

| . Section 8: Small Electric Wilities

This section contains provisions and requirenents
regarding small electric utility purchases of power from QFs.
The proposed rul e added a provision specifying that this section
woul d no | onger be effective as of the date of retail access,
because at that tine utilities will no |onger be under any
requi renents to purchase QF power. W received no conmments on
this section. W have adopted this section w thout any change
fromthe proposed rule.

V. OUT YEAR AVOIDED COSTS

The Consolidated QFs, Benton Falls Associates (commenting
separately) and RWS urged the Comm ssion to acknow edge in this
rul emeki ng that so-called “out-year” or “orphan decrenent”
avoi ded costs have al ready been established. This matter
concerns |language in certain QF contracts describing the rates
for purchases for years in which avoided costs had not been
determned at the time the parties executed the initial
contracts. The QFs stated that they are not asking the
Comm ssion to resolve a contract dispute, but rather to state
affirmatively the action the Comm ssion took when it |ast set
avoi ded costs for CWP

We decline to address this matter for two reasons. First,
this proceeding is a rul emaki ng docket opened for the explicit
pur pose of anmending Chapter 36 in light of industry
restructuring. The matter raised by the QFs invol ves existing
contracts and is not related to either industry restructuring or
this rul emaking. Second, although the QFs characterize their
request as asking the Commi ssion to state what it did in a past
case, the request is in the nature of a contract interpretation
to resolve a dispute. The official actions of the Conm ssion are
described in its witten decisions. Any further description of
what it did in a prior case would essentially include a
consi deration of whether rates have al ready been set for purposes
of the contracts in question. |In effect, this would involve
contract interpretation.
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It is unclear whether the Conm ssion has jurisdiction to
interpret or otherw se act to resolve disputes regardi ng existing
QF contracts. It is clear that, if such jurisdiction exists, the
current rulemaking is not a vehicle to exercise that
jurisdiction.

Accordi ngly, we
ORDER

1. That the attached Chapter 360, Cogeneration and Snall
Power Production, is hereby adopted;

2. That the Adm nistrative Director shall send copies of
this Order and the attached rule to:
A Al electric utilities in the State;
B. Al'l persons who have filed wth the Conm ssion

within the past year a witten request for notice of rul emakings;

C. Al'l persons on the Comm ssion's electric
restructuring service |list, Docket No. 95-462;

D. Al'l persons that provided comments in this
rul emaking, Public Utilities Conm ssion, Ruleneking Qualifying
Facilities Rates, Terns, and Condictio in Restructured Electric
| ndustry, Docket No. 97-794;

E. Al'l persons that provided comments in the
rul emeking, Public Utilities Conm ssion, Bidding Processes and
Ternms and Conditions for Standard Offer Electric Service, Docket
No. 97-739;

F. The Secretary of State for publication in
accordance wth 5 MR S. A § 8053(5); and

G The Executive Director of the Legislative Council
115 State House Station, Augusta, ©Mine 04333 (20 copies).
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Dat ed at Augusta, Miine this 10th day of March, 1998.

BY ORDER OF THE COWM SSI ON

Dennis L. Keschl
Adm ni strative Director

COW SSI ONERS VOTI NG FOR: Wl ch
Nugent
Hunt



