STATE OF MAI NE MAI NE LABOR RELATI ONS BOARD
Case No. 12-05
| ssued: WMy 24, 2013

LOCAL 1476, | AFF,
FI REFI GHTERS UNI T,

DECI SI ON
AND
ORDER

Conpl ai nant,
V.
CI TY OF SOUTH PORTLAND

Respondent .
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The Firefighters Unit of Local 1476 of the International
Associ ation of Firefighters (the "Union") filed this prohibited
practice conplaint with the Mai ne Labor Rel ati ons Board on
Sept enber 27, 2011, alleging that the City of South Portland (the
"City" or "Enployer") nmade a unilateral change in a mandatory
subj ect of bargaining. The conplaint alleges that this conduct
constituted a failure to negotiate in good faith as required by
26 MR S. A 8965(1)(C) of the Minicipal Public Enployees Labor
Rel ations Law (the "Act"), thereby violating 8 964(1)(E) of the
Act .

Throughout this proceeding, Robert F. Bourgault represented
t he Conpl ai nant, | AFF Local 1476, and Robert W Bower, Jr., Esq.
represented the Respondent Gty of South Portland. The case was
hel d in abeyance so that the parties could attenpt to resolve the
di spute on their own. An evidentiary hearing was held on
Cct ober 26, 2012, at which tine the parties were able to exam ne
and cross-exam ne w tnesses, and introduce docunentary evi dence.
The parties submtted post-hearing briefs, the | ast of which was
filed on February 8, 2013. Board nenbers Susan L. Higgins,



Chair, Richard L. Hornbeck, Esq., and Robert L. Piccone net on
March 4, 2013, to deliberate this matter

JURI SDI CTI ON

Local 1476 of the International Association of Firefighters
is the bargaining agent within the neaning of 26 MR S. A
8962(2), and the City of South Portland is the enployer wthin
the neaning of 26 MR S. A 8962(7). The jurisdiction of the
Board to hear this case and to render a decision and order lies
in 26 MR S. A 8968(5).

FI NDI NGS OF FACTS

1. | AFF Local 1476 is the bargaining agent for a bargaining
unit of all uniforned enpl oyees bel ow the rank of |ieutenant
at the South Portland Fire Departnent. The parties’ current
col | ective bargaining agreenent runs fromJuly 1, 2011,
until June 30, 2014. There are just under 50 firefighters
in the Fire Departnent, as well as 12 officers (captains and
| i eutenants), three deputy chiefs and one chief. The
officers are in a separate bargaining unit.

2. Article 16, section A of the parties’ collective bargaining
agreenent is entitled “Overtine Lists” and descri bes the
overtinme hiring requirenents for the bargaining unit. It
establishes four different overtine rosters including a
lists for regular overtine and for forced overtine. The
rel evant subsections of Article 16(A) are:

2. Any enployee called to fill a staffing vacancy
shall be called in proper rotation froma Regul ar
Overtinme posted roster that reflects the vacancy.
Any overtine work that is not for the staffing of
fire departnent equi pnent shall be taken from a
roster called Qutside Overtine.
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3. Any enpl oyee who accepts overtine or refuses
six (6) overtinme offers shall be rotated to the
bottom of the overtine roster. Enployees shal
supply the Departnment with their current phone
nunber. An enpl oyee may refuse any and all work
except that of an energency nature as defined by
the Chief or Deputy. An Energency (forced) posted
roster shall be used when a volunteer is not
available to fill a vacancy fromthe Regul ar
overtime rosters. It shall be the responsibility
of the Chief or Deputy to periodically balance the
forced lists.
Article 16 includes several other sections called Donation
of Service, Training, Call Back, Overtine Rate/Hours of
Wor k, Enpl oyees as Menbers of Call Conpanies, and Al Hands
Call Overtinme. There is no reference in Article 16 to
policies or procedures to inplenent the Article’s

provi si ons.

The current year’s overtinme budget for the Fire Departnent
i's $475, 000.

Article 16 of the collective bargaining agreenent has been
in place and has remai ned unchanged for nany years. The
col | ective bargai ni ng agreenent does not spell out the
actual procedure used for hiring firefighters for overtine
such as how firefighters are notified of overtine
opportunities and the mechanics of filling spots. These
procedures are detailed in the Departnment’s Overtinme Hiring
Pol i cy.

The 2004 version of the Overtine Policy can be summarized as
follows: After the staffing needs are identified, the
hiring officer would begin the calling process no earlier
than 6 p.m and would start with the first person on the
list. If the call was not answered, the officer would | eave
a nessage “Fire Departnent Hiring for Overtine” and wait 5
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mnutes for a return call. The hiring officer would not
nove on to the next person on the list until contact had
been made or a nessage |eft and no response received. An
enpl oyee who accepted the overtine or refused six (6)
overtine offers would be rotated to the bottom of the
roster. The hiring officer continued on down the I|ist,
calling one person after another using the sane procedure
until all the vacancies were filled. |If the hiring officer
reached the bottomof the list and had not filled all the
vacanci es, the hiring noved to a separate “forced list.” 1In
t hose i nstances where the person to be contacted was on
duty, the hiring officer would either call the fire station
by tel ephone or radi o and speak to the enpl oyee or have the
supervi sor ask himif he wanted overti ne.

In 2005, the Departnent switched to 24-hour shifts from 14-
hour ni ght and 10-hour day shifts. This change inpacted the
overtinme hiring procedure and several grievances were fil ed.
The Uni on and the Enpl oyer agreed to resolve the grievances
with an adjustnent to the procedure, which was described in
a neno fromthe Chief dated August 25, 2005.

The tinme required under the procedure in effect prior to
2011 varied fromaround 20 m nutes up to an hour and a half,
dependi ng on whether firefighters high up on the |ist
answered the call (or responded to the nessage |left) and
accepted the overtine. There are sone people who never
accept overtinme, sone who occasionally take overtine, and
others who take it whenever it is offered.

Under the previous policy, if an enployee knew he want ed
overtinme, but would not be available after 6:00 p.m to take
a call, he could tell the officer “if you get to ny nane, |



10.

11.

do want the OI.” At sone point, the paging systemwas used
to give enployees a “heads up” that there would be avail abl e
overtinme opportunities, but the calls were still nade
followng the order of the rotation |ist.

Some hiring officers were |l ess precise in admnistering the
policy than others, by, for exanple, starting too early,
accepting calls placed too |ate, or inadvertently skipping
soneone.

The Fire Departnent’s Strategic Planning Conmittee consisted
of Union nmenbers from both bargai ning units and nmanagenent,
but participation was not consistent over tinme. Not
everyone participating in the commttee went to every
neeting. Meetings fell off during periods of change in

Uni on | eadership and, for exanple, when the former Hunman
Resources Manager left. Various issues were discussed (and
sonme solved) by this conmttee. There were ground rules on
what the comm ttee could and could not do and overtine was
one of the issues on which the discussions would be non-

bi nding. There were concerns fromall parties on certain
aspects of the overtine hiring process, and the issue was
di scussed on and off over the course of many neeti ngs.

At the strategic planning neeting on February 17, 2011, a
nunber of Union nenbers were in attendance and a docunent
was presented by nmanagenent as a draft policy on overtine.
M chael WIllianms, a Fire Captain and the second district
vice president for the Union, was one of the Union nenbers
who voi ced his concern that while the docunent seemed to
present a reasonabl e approach, because it was a worKking
condition, it needed to go back to the Union nenbership to
be voted on and accepted. John Beyer, the President of the



12.

13.

Uni on, also stated this sanme objection. WIllians testified
that he thought that at that point “everybody was on the
sane page.”

In an e-nmail dated February 23, 2011, WIlliams wote to
Kevin Quinond, the Fire Chief, on the subject of the
proposed overtine hiring policy, stating:

Chi ef,

| have reviewed the hiring bulletin and believe this
changes the conditions on hiring. My understanding is
at 1800 hours, the officer or MC would call only those
menbers that have called in instead of each nenber on
the list when starting at the top. As | nentioned at
the Strategic Planning Coomittee, changes to the policy
that woul d skip nmenbers for those calling in would be a
change in working conditions and needs to be accepted
by each bargaining unit before inplenentation. Changes
to the policy without the approval of the Units could

I ncur grievances or other action based on the prior
practice articles of both units.

I’ massunmng that this is not your position and a
clarification will be forthcomng. |’ mnore than
willing to take back any changes to hiring of officers
to the Command Unit for discussion and or approval at
our next nmeeting. BTW | do have a neeting schedul ed
for tonorrow eveni ng.

Thanks.

Capt. Mke WIIlians
Pr esi dent
South Portland Fire Command Officers Associ ati on

The first overtime policy that was posted was scheduled to
cone out on April 28, 2011, but was del ayed because the
Chief saw a problemin it. The policy dated May 2, 2011,
reflected the Chief’s corrections. Another issue that union
menbers had identified and brought to the Chief’s attention
was addressed in the version issued on July 20, 201I.



14. The nechanics of the new overtinme hiring policy at issue
i nvol ves the use of a new technol ogical tool called
| AVRESPONDI NG Under the new policy, the hiring officer
uses the | AVRESPONDI NG systemto send a sinultaneous text
and email nessage to all of the firefighters. The nessage
specifies the available shifts, the |ocations, whether
firefighter or officer jobs, and the nunber for the enpl oyee
to call by the specified deadline.! After the deadline
passes,? the hiring officer takes a copy of the rotation
i st and highlights the names of individuals who have called
in and left a nmessage stating that they want overtine. The
hiring officer starts and the top of the list, calling each
hi ghli ghted nanme until all of the avail able spots are
filled. At that point, the hiring officer sends out another
nmessage stating that all of the overtine shifts have been
filled.

15. If an enployee accepted overtinme under either the new or old
policy, his name would be noved to the bottomof the |ist.
In addition, under both policies, an enpl oyee’s nane woul d
nove to the bottomof the list after six refusals.

16. Under the old policy, the increased availability of caller
I D on hone tel ephones and on cell phones led to an increase
I n enpl oyees not answering calls fromthe Departnment. This
led to a reduction in the nunber of actual refusals |ogged,
and consequently a reduction in the frequency of names being
forced to the bottomof the list for six refusals.

There was testinony that sonme hiring officers do not provide the
specifics of the shifts avail abl e.

’The deadl i ne was changed from 1800 hours to 1700 hours in the
version of the policy issued on July 20, 2011
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17.

18.

19.

20.

21.

Under the new policy, refusals occur when an enpl oyee | eaves
a nessage indicating that he wants to work, but turns down
the shift when the hiring officer calls. This situation

m ght arise, for exanple, when the enployee wanted a day
shift, but all that was avail able when he was called was a
ni ght shift.

Two enpl oyees testified that the new systemresulted in
fewer instances of people noving to the bottomof the I|ist
due to refusals.

The Fire Chief testified that he had adapted the policy
three tines since the initial publication on April 28, 2011,
in response to input fromofficers and firefighters and that
“ny door’s open today.” The Chief thought the policy that
was replaced was “very, very inefficient” because it

i nvol ved making up to 60 phone calls.

One enpl oyee testified that he did not have good cell phone
reception at his house and, consequently, was required to
either log into the city’'s email systemor make a | ong-

di stance phone call every day to check on overtine

avai lability. Another enployee, who had a cell phone but no
honme phone, discovered that his cell phone was too old to
receive text nessages. Because he could not afford a new
phone, he had to call in every norning and say that he was
available for a job if one opened up. The overtine shifts
he had been able to work were all ones where he had been at
wor k the ni ght before.

The Union filed a grievance over the Cty’'s inplenentation
of the new policy. Although the grievance is not part of
the record, the City s response to the grievance dated
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22.

July 28, 2011, indicates that the grievance asserted that
the Departnent’s new policy violated the terms of Article 16
of the agreenent requiring the enployees to be “called” in
proper rotation. The Gty Human Resources Director denied
the grievance, stating that the new procedure was consi stent
with the ternms of the agreenent. The crux of the denial of
the grievance is in the follow ng statenent by the Hunman
Resour ces Manager

. | find that the working condition of
equal i zati on of overtime opportunities through
proper notification and awardi ng remai ns unchanged
and is consistent with the collective bargaining
agreenent. Managenent Rights allows the Chief to
est abli sh reasonabl e rul es and net hods of
operations to facilitate the safe and efficient
operations of the Fire Departnent.

The Union al so pointed out in the grievance that one of its
menbers was suffering a financial hardship and was unabl e
update his cell phone to be able to receive text nessages.
The Enpl oyer responded that the hardship exanpl e was “not

sufficient enough reason to discourage nore efficient and
| ess tinme-consunm ng overtine hiring procedures.”

Article 12 (“Managenent Rights”) of the agreenment states in
full

A. The listing of the following rights of managenent in
this Article is not intended to be, nor shall be,
considered restrictive of, or as a waiver of, any of
the rights of the Gty not listed herein.

1. Except as otherw se provided in this Agreenent,
t he managenent and the direction of the working forces,
I ncluding but not limted to, the right to hire, the
right to hire part-tinme and tenporary enpl oyees, the
right to pronote, the right to discipline or discharge
for just cause, the right to lay off for |lack of work
or other legitimate reasons, the right to reduce the
nunber of hours of operations, the right to transfer,
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23.

24.

the right to assign work to enpl oyees, the right to
determ ne job content, the right to classify jobs and
the right to establish reasonable rules, are vested
exclusively in the Cty.

2. The Cty shall have the freedomof action to
di scharge its responsibility for the successful
operation of its mssion, including, but not limted
to, the determ nation of the nunber and |ocation of its
pl at oons, the service to be performed (except as
otherwi se nentioned in this Agreenent) the apparat us,
tools, equipnment, and materials to be used, the work
schedul es and net hods of operations.
Anot her grievance in August involved an individual who was
wor ki ng when the overtinme notice was sent out. The grievant
testified that there had not been any need for overtine
identified during the day, but that evening, an opening
occurred because an enpl oyee went hone. The officer sent
out a text specifying the opening and giving the fire-
fighters 20 mnutes to respond, the tinme frame specified in
the policy for emergency hiring. The grievant was at work,
but his phone was in a different room Under the old
policy, the hiring officer would have radi oed himor his
supervisor. The Enpl oyer denied the grievance because the
enpl oyee could have called in to the O nmail box at any tine

to indicate he was interested in any jobs that opened up.

The Fire Chief described various changes in the use of
technol ogy for the overtime hiring process over the years.
In the md- to late-1980's, radio calls were used to sone
extent. Wen the Departnent got pagers, they were used to
give a “heads up” on avail able overtinme. After the page was
sent, the individual could call back and say if you get to
me on the list, I will take the overtine. That hel ped when
i ndi vi dual s knew they woul d not be able to answer the phone
when called later. Once cell phones becane avail able, an
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enpl oyee coul d provide a cell phone nunber along with the
home phone nunmber. After answering nmachi nes becane common,
a grievance settlenent required the hiring officer to | eave
a nessage, which replaced the prior practice of noving on to
the next nanme if there was no answer after six rings.

25. Two union officials testified that nost of the changes in
the overtine hiring policy and procedures used over the
years had been agreed to by the union and that sonme of the
changes were the result of grievances.

26.

Article 33 (“Zi pper O ause”)of the agreenent states in full:
A.  This contract represents the total understanding of
the parties. The parties to this agreenent further
agree that matters rai sed during the negotiations of
this contract or covered by this contract shall not be
t he subject of bargaining during the termof this
contract, except by the nutual agreenent of the
parties.

DI SCUSSI ON

The statutory duty to bargain requires the enployer and the
bar gai ni ng agent "to confer and negotiate in good faith with
respect to wages, hours, working conditions and contract
grievance arbitration.” 26 MR S. A 8 965(1)(C. It is a well-
established principle of |abor Iaw that the duty to bargain
i ncl udes a prohibition against nmaking unilateral changes in a
mandat ory subj ect of bargaining, as a unilateral change is
essentially a refusal to bargain. See, e.qg., Teansters v. Town
of Jay, No. 80-02 at 3 (Dec. 26, 1980) citing NLRB v. Katz, 369
U S 736, 743 (1962), and Lane v. Board of Directors of MSAD No.
8, 447 A 2d 806, 809-10 (Me. 1982). An enployer's unilateral
change "is a circunvention of the duty to negotiate which
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frustrates the objectives of [the duty] nmuch as does a fl at
refusal" to bargain. NLRB v. Katz, 369 U S. at 743. A change is
unilateral if it is taken without prior notice to the union

involved in order to afford the union “a reasonabl e opportunity
to demand negotiations” on the contenplated action. Gty of
Bangor v. AFSCME, Council 74, 449 A 2d 1129, 1135 (Me. 1982).

When a col |l ective bargai ning agreenment is in effect, the
duty to bargain continues with respect to new i ssues when those
new i ssues are neither contained in the agreement nor waived in a
zi pper clause. A zipper clause “zips up” the bargaining
obligation for the duration of the agreement for those matters
specified. The Board’ s |ong-standing position is that any waiver
of a statutory right to bargain nust be nmade “by clear and
unm st akabl e | anguage.” Maine Teachers Assoc./NEA v. State Board
of Education, No. 86-14, at 11-12 (Nov. 18, 1986) (| anguage of
wai ver did not clearly cover issue of salaries for newy created
positions); see also State of Miine v. MSEA, 499 A 2d 1228, 1230
(Me. 1985)(the clear and unm st akabl e | anguage incl uded wai ver of

the right to demand bargai ni ng over inpact of reorganization).

There are two distinct harnms caused by a unilateral change.
First, a unilateral change damages the union’s ability to
negoti ate over terns and conditions of enploynment and deprives
t he enpl oyees their collective voice in bargaining over their
wor ki ng conditions. Easton Teachers Assoc. v. Easton School
Comm ttee, No. 79-14 at 5 (March 13, 1979) (unilateral changes
underm ne the union’s authority); Teanmsters v. Aroostook County
Sheriff's Departnent, No. 92-28 at 25 (Nov. 5, 1992)(unil ateral
changes wi thout negotiating underm ned the union’s position in

the m nd of enployees). Second, a unilateral change may cause a
di rect harm by adversely affecting the condition of enploynent of
one or nore nenbers of the bargaining. See, e.qg., Teansters
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Union Local 340 v. Town of Jay, No. 80-08 at 3 (Jan. 9, 1980)
(unilateral change in shift schedul es dramatically affected work

enpl oyees’ work week). Even unil ateral changes that
unquestionably inprove a termof enploynent are unl awful because
it is still circunventing the bargai ning agent. Council 73,
AFSCME v. Bangor Water District, No. 81-46, at 3, (July 2,

1981) (granting enpl oyees the day after Christmas as a new hol i day

was an unl awful unil ateral change).

The Board has established a three-pronged test for
det erm ni ng whet her an unl awful unilateral change has occurred in
viol ation of 8964(1)(E). The public enployer's action nust:
(1) be unilateral, (2) be a change froma well-established
practice, and (3) involve one or nore mandatory subjects of
bargai ni ng. Teansters Local Union No. 48 v. Eastport School
Dept., No. 85-18, slip op. at 4, (Cct. 10, 1985).

The issue presented in this case is whether the change to
the overtine policy inplemented by the Enployer in the spring of
2011 constituted a unilateral change in violation of 26 MR S. A
8964(1)(E). Wth respect to the first elenent in the three-
pronged test, there is no dispute that the Enployer’s action was
unilateral. The issue was discussed on several occasions in the
strategic commttee neetings, but the parties agreed that those
di scussi ons were not bargaining. Wen the Enployer first gave
the Union a copy of the draft overtinme hiring policy, the Union
president notified the Fire Chief that the change related to a
mandat ory subj ect and needed approval of nenbership. The
Enpl oyer asserted that bargai ning was not required and proceeded
to i nplenent the change unilaterally.

Wth respect to the second el enment for determ ning whether a
uni | ateral change violates 964(1)(E), there is no dispute that
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the change in the procedure for overtime hiring was a change from
a well-established practice as the new procedure used a different
mechani sm for notifying enpl oyees of overtinme opportunities and
ascertai ni ng whet her the enpl oyee wanted to worKk.

The crux of the case before us is whether the change to the
procedure invol ves a mandatory subject of bargaining. Cearly,
overtinme pay and assignnent of overtinme is a conponent of wages.
One of the Board's earliest decisions held that an overtine
all ocation policy is a mandatory subject of bargaining. See
Council 74, AFSCME v. City of South Portland, PELRB Nos. 73-13
and 73-14, at 19-20 (Sept. 28, 1973). However, the change at
Issue in this case did not directly affect the allocation or

availability of overtinme--its primary effect was to change the
procedures for determ ning who was interested in working. Thus,
the Gty is correct to state that this case is distinguishable
fromthe Gardiner and South Portland cases cited by the Union.

In the Gardi ner case, the Board found a violation because the
enpl oyer unilaterally changed the procedure for determ ning who
woul d get the overtine in certain energency situations. The
prior procedure had awarded a m ni mum of two hours to all who
called in, while the new procedure awarded overtine to only the
first two enployees to call in. Local 2303, IAFF v. Gty of
Gardi ner, No. 05-03, at 14 (March 22, 2005). In the South

Portl and case, the Board concl uded the enpl oyer made an unl awf ul

uni | ateral change which gave officers (nmenbers of a different
bargaining unit) nore opportunities for overtine work while the
firefighters received fewer opportunities. Thonas Bl ake and

South Portland Professional Firefighters Ass'n v. Gty of South
Portland, No. 94-12 at 10-11 (June 2, 1994). The change at issue
in the present case did not directly affect the availability of

overtinme, but altered the procedures used for comunicating with
t he enpl oyees about overtinme opportunities.
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The standard this Board has used for assessing whether a
particular matter is a "working condition” and therefore a
mandat ory subject of bargaining is that it nmust "materially or
significantly affect the terms or conditions of enploynent”. 1AM
District Lodge #4 v. Wscasset, No. 03-14 at 7 (Feb. 23, 2004)
(hol ding that the established practice of allow ng enployees to

work on their vehicles in the town garage after work hours was a
wor ki ng condition). This standard does not include every single
issue related to working conditions that may be of interest to
uni ons or the enployer. For exanple, in Teansters v. Eastport

School Departnent, the Board held that, absent a change in work

rules, the installation and mandatory use of tinme cl ocks was not
a significant or material change in a nmandatory subject of
bar gai ni ng when the bargaining unit enpl oyees were previously
required to manually record their hours on weekly time cards.
No. 85-18 at 8 (Cctober 10, 1985). The Board distingui shed a
simlar case involving tinme clocks where the National Labor

Rel ati ons Board found a violation because the enpl oyees had not
previously been required to docunent their hours (other than
overtinme) and the new policy subjected enpl oyees to discipline
for failure to use the tinme clocks. 1d. at 6-7, citing Nathan
Littauer Hospital Ass'n, 229 NLRB 1122 (1977).

Simlarly, in a 1982 case involving University enpl oyees,
the Board was faced with a conplaint that the University’s
unilateral increase in parking fees fromone dollar to five
dollars was an illegal change to a working condition. AFUM
UMPSA, and Assoc. CO.T Staff v. Univ. of Miine, Nos. 82-15, 82-16
& 82-22 (Sept. 27, 1982). The Board held that the parking issue
materially and significantly affected working conditions in |ight

of the fact that the vast majority of unit enpl oyees drove to
work and there was a severe parking shortage, particularly at the
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Portland canmpus of USM 1d. at 9-10. The Board rejected the
University's claimthat the increase was nom nal, noting that
over time the ampbunt could be substantial and “were we to hold
that the parking fee increase is not a mandatory subject of

bar gai ni ng, that precedent could | ead to substantially higher
unilateral increases in the future.” 1d. at 10. |In the sanme
case, the Board held that an increase in |ocker rental fees at
the University’s gymwas not a mandatory subject because, unlike
par ki ng, there was no i nherent need for University enployees to
use the athletic lockers. 1d. at 11. The use of the | ockers was
not a working condition but was nerely a conveni ence to enpl oyees
and others who wanted to avail thenselves of the opportunity of
using the athletic facilities. |In another University case, the
Board hel d that discontinuing the practice of |etting canmpus
police officers assist |local police departnments in off-canmpus
matters had no tangi ble effect on working conditions, therefore

t he enpl oyer had no obligation to bargain over the effect of the
decision. Teansters Local Union No. 48 v. University of Mine,
No. 79-37 at 3 (Cct. 17, 1979).

THE NATURE OF THE CHANCGES TO THE OVERTI ME H RI NG PROCEDURE

The change at the heart of this case is whether revising the
procedure for notifying enpl oyees of available overtine and
determ ning who was interested in working the overtine is
mat eri al and significant enough to trigger the duty to bargain.

The Enpl oyer argues that the new policy does not involve any
change in working condition because there has been no change to
the manner in which overtine is assigned to firefighters nor to
the rules for rotation to the bottomof the overtine list. The
Enpl oyer contends that the only change in the new systemis the
mechani smfor notifying firefighters of avail able overti ne.
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Prior to the change, each firefighter was called individually and
offered overtinme in the order dictated by the rotation |ist.
After the change, all firefighters are sinultaneously sent a text
or email message notifying themof the overtine available. The
firefighters are required to call in and | eave a nessage if they
wanted to work overtime. The hiring officer awards overtine to
the top person on the rotation |list who responded, and the next
overtime assignment goes to the next highest person on the |ist
who responded and on down through the rotation list until al
spots are filled. The significance of the rotation |ist remined
the sane and the rules dictating novenent on that [ist did not
change fromthe old policy to the new one. The primary
difference is that under the old systemthe firefighter had to
answer the phone or quickly respond to a tel ephone nessage sayi ng
he was being called for overtinme; under the changed system the
firefighter is required to call the departnent and | eave a
nmessage after receiving the text or email notification.® The

Enpl oyer enphasi zes that the change to the policy does not

i nvol ve any working conditions of the firefighters because it is
sinply “the way in which the firefighters are called” that has
been changed and that it is nmerely a “technical or mnisterial
change.” (Br. at 7.)

The Uni on argues that the change in the procedure does have
a material and significant effect on the firefighters’ working
conditions in two respects denonstrating that the revised policy
is not nerely a mnisterial change. First, under the new policy
the burden is on all enployees to contact the Departnent in order
to be eligible for the available overtine; failure to do so

SUnder both the old and new system a firefighter could call in
and | eave a nessage of his intent to accept an offer of overtine
wi t hout havi ng received a text or being called by the departnent.
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results in a |l ost opportunity for overtine. Under the old
system the burden is on the Enployer to nmake successive calls
strictly followng the rotation list, going through the entire
list if necessary. To receive the overtinme work, the enpl oyee
was required to answer the phone and say yes or call back
pronptly if a nessage had been left. Under the new system the
firefighters wanting overtinme had to call in and | eave a nessage,
and the enpl oyer need only call enough to fill the avail abl e
spots. Thus, a new condition of receiving overtine is for the
enpl oyee to nake the call to the Departnent where that condition
had not previously existed. Simlarly, the discontinuance of the
practice of radio calls to on-duty enpl oyees added anot her burden
requiring those enployees to check their cell phone nessages
whil e at work.

Second, the Union argues that the new policy inposes a
financi al burden on those enpl oyees who do not own cell phones
that are capable of receiving text nessages or who live in a
| ocation with poor or non-existent cell phone reception. Those
enpl oyees woul d have to call both to find out if overtinme was
avai l able and to | eave a nessage that they wanted the work. One
enpl oyee testified that calling the departnment was a | ong-
distance toll call. Wile it appears that there is only one
enpl oyee whose cell phone has these |imtations, the change in
procedure m ght becone a consideration for others when repl acing
their cell phones as well as for new enpl oyees.

There is also a change in how “refusals” are tallied, though
the coll ective bargai ning agreenent specifies six as the nunber
of refusals allowed before an enpl oyee is dropped to the bottom
of the rotation list. Under the old system if an enpl oyee
refused what was offered by the hiring officer on the phone (or
via radio at work), that was a refusal. Under the new system a
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refusal would occur if the enployee had changed his mnd by the
time the officer called to fill the OT shift or did not want the
shift that was available. The evidence presented on whether the
change affected novenent on the rotation issue was limted to the
conflicting assertions of two individuals, neither of whom
referred to any data to support their conclusions. Wile it is
clear that there is a potential change in novenent on the |ist
caused by the new policy, it is difficult to determ ne whet her
there was an actual change w t hout know ng nore about novenent
patterns under the prior policies.

CONCLUSI ON

In light of these argunents and the findings of facts, we
concl ude that the Enployer’s assertion that the change was
“merely” a mnisterial change is an over-sinplification of the
i ssue before us. The Enpl oyer inplenented a new procedure in
order to take advantage of new technol ogy that would inprove its
efficiency. The new procedure involved sone changes that went
beyond t he choice of technology used to notify the enpl oyees of
overtime opportunities. Merely |abeling sonething as
“mnisterial” skirts the question of whether it “materially or
significantly affects the terns or conditions of enploynent.”

We concl ude that the changes in the overtinme hiring policy
did not materially or significantly affect the ternms and
conditions of enploynment to an extent that would subject the
Enpl oyer to the duty to bargain. The “burden” inposed on the
enpl oyees of having to check a text nessage and then call or
notify the Departnent if interested in overtinme rather than
sinply answering a phone call is inconsequential. The “burden”
is not significantly different fromthe burden under the prior
procedure of being available at the right tinme frame necessary to
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answer the phone or to call back. Simlarly, the requirenent for
on-duty enpl oyees to check their text nessages while at work
simlarly does not rise to the level of being a material or
significant change in a working condition. The new procedure is
consistent wth the I anguage in the collective bargaining
agreenent that enployees “shall be called in proper rotation” for
overtinme—the hiring officer stills calls in the proper rotation,
but only calls those who are interested in working overtine. For
t hese reasons, we conclude that the Enployer did not have a duty
to bargain over the decision to inplement the new policy.

Even though we concl ude that the Enployer did not have an
obligation to bargain over inplenentation of the policy itself,
our conclusion is different with respect to bargai ning over the
i mpact of inplementing the policy. In Gty of Bangor v. AFSCME,

Council 74, the Miine Law Court recogni zed the distinction

bet ween "i npact bargai ni ng" and bargai ni ng over the change which
resulted in the inpact. 449 A 2d at 1134-1135 (1982). In that
case, the Court found that while the union had wai ved the right
to negotiate over discharges, this waiver did not include the
right to demand bargai ning over the inpact of discharges. 1d. at
1135. Three years later, the Court held that the State’s
reorgani zati on plans were not only specifically authorized by the
managenent rights clause, the Union had waived the right to
bargai n over the inpact of those changes in clear and

unm st akabl e | anguage in the zipper clause. State of Miine v.
MBEA, et al., 499 A 2d 1228, 1232 (1985). More recently, the
Board held that an enployer was required to bargain over the

i mpact of a change in health insurance coverage even when that
deci sion was made by the insurance carrier and not the enployer.
Augusta Fire Fighters, Local 1650, IAFF v. Gty of Augusta, No.
01-09 (August 10, 2001). The Board has al so held that an
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enpl oyer was required to negotiate about the inpact of the
elimnation of a Deputy Chief position even though it was not
required to bargain over the decision itself. Ganite Gty
Enpl oyees Ass’'n v. City of Hallowell, No. 05-02 (February 16,
2005) .

In the present case, the managenent rights clause was
sufficient to permt the Enployer to inplenment these limted
changes to its overtine hiring policy. The zipper clause in the
parties collective bargai ni ng agreenent, however, only waives
m d-term bargai ning on matters raised during negotiation or
“covered by” the contract. It does not waive the right to demand
bar gai ni ng over the inpact of the Enployer’s adoption of a new
overtime hiring policy to the extent it is not already covered by
the contract. There is undisputed evidence that the new policy
had a negative inpact on one individual whose cell phone was not
capabl e of receiving text nessages. There was a further
suggestion that the new policy had an effect on the frequency of
refusal s and consequently the frequency of individuals being
noved down to the bottomof the rotation list. W need not
conclusively determne that there is an inpact because that is a
subj ect that the parties are best equi pped to discuss at the
bargai ning table. As this Board noted in the Augusta Fire

Fighters case with respect to health insurance coverage issues,

The City's assunption that the Union can articulate no
i npact of the coverage changes on the ternms and
conditions of enploynent which requires inpact
bargaining may ultimately prove correct. . . However

by not neeting with the Union, the Gty failed to avail
itself of the opportunity to |earn the specifics of the
Uni on's argunents and proposal s regardi ng inpact.

No. 01-09 at 9-10.

21



ORDER

On the basis of the foregoing findings of fact and
di scussion, and by virtue of and pursuant to the powers granted
to the Maine Labor Relations Board by 26 MR S. A 8 968(5), it is
her eby ORDERED

That the Gty of South Portland and its representatives and
agents:

1. Meet within ten days of receipt of a witten demand
fromthe Firefighters Local 1476, |AFF, to negotiate
the inpact of the revised Overtine Hiring Policy on the
terns and conditions of enploynment of enployees in the
Firefighters Unit.

Dat ed at Augusta, Mine, this 24th day of My, 2013.

The parties are advi sed of MAI NE LABOR RELATI ONS BOARD
their right pursuant to
26 MRSA Section 968(5) (F)
to seek a review by the
Superior Court of this
decision by filing a conpl ai nt Susan L. Higgins
in accordance with Rule 80C Chair

of the Rules of Civil Pro-

cedure within 15 days of the

date of this decision.

Ri chard L. Hornbeck, Esq.
Enpl oyer Representative

Enpl oyee Representative Robert L. Piccone filed a separate,
di ssenti ng opi nion.
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DI SSENTI NG OPI NI ON

| disagree with the majority opinion that the changes are
I nconsequential and therefore not subject to the duty to bargain.
There is no question in ny mnd that the changes for individual
unit enpl oyees and the bargaining unit as a whole are materi al
and substantial. | would therefore require the Enployer to
reinstate the previous policy and bargain over both the
i npl ementation and the inpact of a new overtinme hiring policy.

The Fire Chief testified that there were 310 days with
overtinme in the preceding year and that the overtine budget was
$475,000. Using the total of 62 firefighters and officers
conbi ned, that ampbunts to an average of over $7,600 per person in
overtime earnings. A single mssed overtine shift of ten hours
woul d be over $227 in |lost earnings for an enployee at the very
bottom of the | owest pay scale. Thus, any change that affects
how $475, 000 of overtine becones avail able to enpl oyees
materially and substantially affects the terns and conditions of
enpl oynent .

That this issue is significant to both parties is
denonstrated by the fact that they have negotiated a | engthy and
detailed article on overtine which expressly requires enpl oyees
to be called in proper rotation. The first sentence of Article
16(A) (2) states, “Any enployee called to fill a staffing vacancy
shall be called in proper rotation froma Regular Overtine posted
roster that reflects the vacancy.” | disagree with the Board s
conclusion that the new procedure conplies with this contractua
provi si on because the | anguage does not all ow ski pping any
enpl oyee--it says enpl oyees shall be called in proper rotation
fromthe roster. There is no |egal or factual basis for
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concl udi ng that the Enpl oyer was authorized to unilaterally
i npl enment a hiring procedure that was inconsistent with the
express terns of the negotiated agreenent.

The majority opinion conmts the same error that the Fire
Chief commtted in unilaterally inplementing the policy at issue
here. The Chief, having had significant experience on the other
side of the table as a negotiator and President of the Union
Local earlier in his career, took it upon hinself not only to
deci de what policy design would achieve his stated goal s of
ef ficiency and accuracy, but also how his policy affected working
conditions. The fact that he accepted “input” from union nenbers
on problenms with his policy and made adj ustnents based on that
i nput does not nmeke his behavior acceptable or any |l ess of a
unil ateral change. 1In fact, one of the changes clearly resulted
in a material and substantial change to a working condition.

A qui ck conmparison of the two | atest versions of the policy

i ndi cate an obvi ous difference--the deadline by which an enpl oyee
must call in was changed from 1800 to 1700 hours. Regardl ess of
the rationale for this change, it clearly illustrates a
substantial and material change to the conditions in the revised
overtime hiring policy inposed unilaterally by the Fire Chief.
The Chief was receptive to input and ideas from everyone, but he
insisted on acting unilaterally. This attitude goes directly to
the heart of the violation of the Act because, like a
straightforward unil ateral change, an openness to ideas from

i ndi viduals while refusing to negotiate with the Union has a
tendency to erode the status of the bargaining agent.

The Union is correct to state that the question is not
“whet her the new policy is ‘better’ or ‘worse’ than the forner
policy.” Brief at 3. The reasonabl eness of the new policy and
the inproved efficiencies are issues relevant to the negotiation
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process, but are beyond the scope of an anal ysis of whether the
enpl oyer is obligated to bargain over a subject.* The question
before the Board is not the reasonabl eness of the policy, but
whet her the change is a material and substantial change to a

wor ki ng condition. In this case, the Chief designed and

i npl emented a new procedure that affected working conditions in a
vari ety of ways, both positive and negative, w thout negotiating
wi th the bargai ni ng agent of the enpl oyees over either the

deci sion to change the policy or the effects of those changes on
wor ki ng condi ti ons.

Beyond the question of whether the new policy is good or
bad, reasonabl e or unreasonable, the Enployer’s assertion that
the change was “nmerely” a mnisterial change is a gross over-
sinplification of the issue before us. The new procedure
i nvol ved a nunber of changes that went beyond the choice of
technol ogy used to notify the enpl oyees of overtine
opportunities. The new procedure resulted in various changes
that “materially and substantially” affected the terns or
condi tions of enploynent. Specifically, these changes i ncl ude:
the new requirenent that the enployee call in to indicate his
interest in working overtine instead of just answering a phone
call, the requirenent of either having a cell phone capabl e of
recei ving text nmessages or dealing with the added burden of
calling in each day to find out what overtine shifts will be
of fered, the changes in the deadline for indicating interest in
wor ki ng overtinme (even if a beneficial change), the
di sconti nuance of radio contact with on-duty enpl oyees and the

“If this Board were to decide the matter on the basis of the
reasonabl eness of the policy, the Board would essentially be saying
that an enployer is only obligated to bargain over unreasonabl e
pol i ci es.
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resulting inpact on refusal accruals. Even if none of these
factors individually “materially and substantially affected the
terms and conditions of enploynent,” the conbined effect is
significant and sufficient. The inability to neet the new
condition of having to call the departnent is potentially a
consi der abl e anmount of | ost incone.

Furthernore, it appears to be a mathematical inpossibility
to conclude that the new procedure did not have any effect on the
frequency of refusals and therefore the frequency of novenent to
the bottomof the rotation Iist. Under the old policy, when the
hiring officer came to the nane of a firefighter who was worKki ng,
he woul d call his work station directly or radio to the officer
in charge. |If we assune that there are ten firefighters on duty
on any given day,® that results in ten possible refusals whereas
under the new policy there likely will be fewer refusals,
possi bly even none. This change in the nunber of refusals slows
t he upward novenent of someone at the bottomof the |ist, thereby
reduci ng his opportunity for overtimne.

Thus, | would find that all three el enments necessary for a
finding of an unlawful unilateral change are present in this
case: the action was unilateral, it was a change fromthe
established practice, and it involved a mandatory subject of
bargai ni ng because it materially and significantly affected a
termor condition of enploynent.

The Enpl oyer argues that even if the change is substanti al
enough to be considered a changed worki ng condition, the change

There was no evi dence on the nunber of enployees on duty, but
there are three pernmanent stations manned by firefighters and an
officer. Ten is a reasonable nunber for the sake of argunent.
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made to the overtine hiring policy is consistent with the past
practice of the Enployer nmaki ng adjustnents to respond to changes
in technology. The past changes the Enployer cites in support of
this argunment were the use of radi os and pagi ng systens, then

t el ephoni ng wit hout | eaving nessages, followed by tel ephoning

wi th | eaving nessages. The Enpl oyer contends that the | atest
change is consistent with the prior adjustnments nmade in response
to evolving technology, and further asserts that all of the prior
changes were made w t hout bargai ning. The Union argues that

bar gai ni ng did occur over earlier changes, either through sinple
agreenent or agreed-upon changes as the outcone of a grievance.
These argunents are really beside the point because the issue is
not what technology is used to notify enployees of avail abl e
overtinme. The core issue is the procedure for calling back and
indicating an interest and the subsequent calls by the enployer.
The Enpl oyer can point to no past practice of any changes to the
sequence in which the Enployer made calls to fill the open
positions.

The Enpl oyer al so argues that the use of the term*“called”
in Article 16 of the collective bargai ni ng agreenent has never
been interpreted so strictly as to preclude the use of other
technologies. Again, it is not the use of the technology that is
at issue, it is the change in the procedure. The first sentence
of Article 16(A)(2) states, “Any enployee called to fill a
staffing vacancy shall be called in proper rotation froma
Regul ar Overtinme posted roster that reflects the vacancy”
(enphasi s added). The Enpl oyer argues that when the overtine
shifts are being filled, the enployees are still being called in
the order of the rotation list, it is just that there is no
| onger any need to call those who are not interested in the work.
However, even when there was a practice of paging all enpl oyees
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giving thema “heads up” of available overtinme, the overtine
calls were made “in proper rotation.” There was no previous
practice in which the procedure involved anything other than a
sequential contact with the enployees in the order of the
overtime roster in order to find out if they wanted to worKk.
Agai n, the new procedure shifts the burden of calling fromthe
enpl oyer to the enployee, in spite of the clear |anguage of the
col | ective bargai ni ng agreenent.

The Enpl oyer also clains that it was authorized to nmake the
change by virtue of the managenent rights clause, citing in
particular the provision listing “the right to establish
reasonabl e rules” and the freedomto determne “materials to be
used, the work schedul es and net hods of operation.” This
argunment is without merit as this Board has |Iong held that for a
wai ver to be effective, it nust be “clear and unm stakable.”
Council No. 74 AFSCME v. City of Bangor, No. 80-41, at 9-10
(Sept. 24, 1980), aff'd, 449 A 2d 1129 (Me. 1982). G ven the
prefatory words in the managenent rights provision, Article 12

(A (1), “except as otherw se provided in this Agreenent,” and the
speci fic | anguage of the overtime provision in Article 16(A)(2),
“Any enployee called to fill a staffing vacancy shall be called
in proper rotation froma Regular Overtinme posted roster,” there
is no basis for finding a clear and unm st akabl e wai ver with
respect to the new policy. To allow an enployer to use the

i mproved efficiencies of new technol ogy as an excuse to ignore
the duty to bargain would push collective bargai ni ng down a
slippery slope in which the question turns to an assessnent of

t he reasonabl eness of a new technol ogy, rather than its inpact on
wor ki ng conditions. This has the effect of putting the Board at
the bargaining table without a whit of statutory authority for
such a role.
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For the forgoing reasons, | would conclude that the Enpl oyer
viol ated 8964(1)(E) by unilaterally changing the overtime hiring
policy. I would therefore require the Enployer to reinstate the
previ ous policy and bargain over both the inplenentation and the
i npact of a new overtinme hiring policy.

Robert L. Piccone
Enpl oyee Representative
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