STATE OF MAI NE MAI NE LABOR RELATI ONS BOARD
Case No. 07-E-01
| ssued: February 12, 2007

I n Re:

CHALLENGE OF BALLOTS I N THE
DECERTI FI CATI ON/ BARGAI NI NG
AGENT ELECTI ON FOR THE
MSAD #5 BUS DRI VERS
BARGAI NI NG UNI T

EXECUTI VE DI RECTOR S DECI SI ON

N N N N N N N N N

PROCEDURAL HI STORY

On Novenber 8, 2006, Ms. Brenda Cal derwood (Petitioner), a
representative of the MSAD #5 Pupil Transportation Association
(Association), filed a Petition for Decertification/Bargaining
Agent Election with the Mii ne Labor Rel ations Board (Board).

The Petition sought to decertify the incunbent collective
bar gai ni ng agent for the MSAD #5 bus drivers’ bargaining unit,
Teansters Union Local 340 (Teansters) and to certify the

Associ ation as the collective bargaining agent. The Petition
descri bed the bargaining unit as all enployees of the MSAD #5
Board of Directors who have conpl eted six nonths of continuous
enpl oyment in MSAD #5 in the position of bus driver; the
Petitioner stated that there were eight full-time bus drivers in
the unit. The Petition was duly served upon M. Carl Cuignard,
Trust ee and Busi ness Agent for the Teansters, and upon
Superintendent Al an Pfeiffer for the MSAD #5 Board of Directors
(MBAD #5 or Enpl oyer). No response or objection was filed to the
Petition, and the Board issued an election scheduling letter and
noti ce on Novenber 17, 2006. This election scheduling letter
identified the following dates relevant to the election: the
Enpl oyer was required to submt the list of eligible voters by
Novenber 22, 2006; disputes with the eligible voter list were
required to be submtted by Novenber 29, 2006; the ballots were



to be mailed on Decenber 7, 2006; and the ballots were to be
counted on Decenber 21, 2006

The Board received the voter list fromthe Enployer on
Novenber 20, 2006; it was entitled “Bus Drivers Seniority List
2006- 2007" and contai ned the names of ten enpl oyees, including
t he nanes of the two enpl oyees who are the subject of the voter
eligibility challenge to be resolved in this proceedi ng, Herman
Thayer and Barbara Wtham On Novenber 28, 2006, the Petitioner
advised in witing that she was disputing the placenent of
M. Thayer and Ms. Wthamon the eligible voter list. In keeping
with the election scheduling letter, a tel ephone conference cal
was conducted by the hearing exam ner on Novenber 30, 2006, in
order to attenpt to resolve the challenge. Participating in the
conference was Superintendent Pfeiffer, the Petitioner, and the
Enpl oyer’ s busi ness manager. M. CQuignard was advi sed about the
conference and contacted in order to participate, but was not
avai lable to participate. As the result of the conference, the
heari ng exam ner nmade the tentative determnation that Ms. Wtham
was an eligible voter and should be sent a ballot and that
M. Thayer was not an eligible voter and should not be sent a
ballot. This tentative determ nation was sunmarized in a letter
sent to the parties on Novenber 30, 2006; the parties were
advised in the letter that any voter could be challenged in
keeping with the Board Rul es.?

On Decenber 7, 2006, the ballots were nmailed to nine

enpl oyees (all enployees on the original list with the exception
of M. Thayer). On Decenber 13, 2006, M. Thayer contacted the
Board and asked that a ballot be sent to him |In keeping with

This tentative deternination was made only to initially define
who should be sent a ballot; it was not binding nor does it nmandate
any outcone here. The parties continued to be free to chall enge any
voter for cause and, if the challenged ballots were sufficient in
nunber to affect the election result--as happened here--the executive
director must resolve the chall enge pursuant to Chapter 11, 8 50 of
the Board Rul es.
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Board practice, a ballot was sent to himwhich was to be con-
sidered a “challenged” ballot if returned. M. Thayer returned
his ballot and it was marked as chal |l enged. On Decenber 15,
2006, M. Cuignard advised the Board in witing that the
Teansters wi shed to challenge the ballot of Ms. Wtham
Ms. Wthamreturned her ballot and it was marked as chal | enged.
On Decenber 21, 2006, the hearing exam ner conducted the ball ot
count. None of the parties sent an el ection observer to the
count. Al ten ballots were returned to the Board as of the date
of the count. The hearing exam ner opened eight ballots and set
aside the two challenged ballots in keeping wth the Board Rul es.
Al'l eight were valid ballots, and the resulting count was four
votes for the Teansters and four votes for the Association.
As neither bargaining agent received the ngjority of valid votes
cast, and the challenged ballots were sufficient in nunber to
affect the result of the election, the hearing exam ner was
unable to certify a bargaining agent or to conplete the el ection
report. These facts were sunmarized in a |etter dated
Decenber 22, 2006, fromthe hearing exam ner to the parties.
In this letter, the parties were asked to participate in another
t el ephone conference, with the intent that sufficient facts could
be stipulated in order to allow the hearing exam ner to resol ve
the two chall enged ballots. M. Quignard advised the Board that
he did not believe the matter could be resol ved through stipul a-
tions, and requested that a hearing be conducted. A hearing was
schedul ed to resolve the two chall enges on February 2, 2007 (the
first date of M. Quignard’ s availability), and notice of this
heari ng was issued on January 10, 2007.

An evidentiary hearing on the ballot chall enges was hel d by
t he undersi gned heari ng exam ner on February 2, 2007, at the
Board’ s hearing roomin Augusta, Maine. |In attendance at the
heari ng were M. Quignard, representing the Teansters, and
Ms. Cal derwood, representing the Association. No representative
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for the Enpl oyer appeared at the hearing.? The Teansters
presented Roy G otton, shop steward and trip coordinator, as its
w tness. M. Calderwood presented herself as the witness for the
Association. The parties were given the opportunity to exam ne
and cross-exam ne witnesses and to offer evidence. The parties
presented oral argunents at the close of the hearing.

JURI SDI CT1 ON

The jurisdiction of the Executive Director or his designee
to conduct elections and, as part of an election, to resolve a
challenge to ballots, lies in Title 26 MR S.A 8 967(2) and
Chap. 11, 8 50 of the Board Rules. The subsequent references in
this decision are all to Title 26, Miine Revised Statutes
Annot at ed, unl ess ot herw se not ed.

EXH BI TS

The foll owi ng adm nistrative exhibits were admtted into
evi dence w thout objection of the parties, except that
M. Quignard objected to the enployer’s characterization of its
voter list (Adm nistrative Exh. No. 4) as a seniority list:

Exhi bit No. Titl e/ Description

Adm n. Exh.

|

11/ 8/ 06 decertification/bargaini ng agent
el ection petition

Adm n. Exh. 2 11/ 8/ 06 service letter

Adm n. Exh. 3 11/17/06 el ection scheduling letter and
notice

Adm n. Exh. 4 11/17/ 06 voter |ist

Adm n. Exh. 5 11/ 27/ 07 letter of Cal derwood

Adm n. Exh. 6 11/30/06 letter of hearing officer to
parties

Adm n. Exh. 7 12/ 7/ 06 voter letter

Adm n. Exh. 8 12/ 15/ 06 letter of Cuignard

2The Enpl oyer, through its attorney, subnitted a letter on the
day of the hearing stating the enployer’'s “position” on the chall enge.
The letter was admitted into evidence over the objection of the
Teanst ers (Enpl oyer’s Exh. No. 1)
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Adm n. Exh. 9 12/ 22/ 06 letter of hearing officer to
parties

Adm n. Exh. 10 1/ 10/ 07 ballot challenge hearing letter
and noti ce

The followi ng Teansters’ exhibits were admtted into
evi dence despite the Association’s objection as to rel evance:

Exhi bi t No. Titl e/ Description

Teansters’ Exh.
Teansters’ Exh.
Teansters’ Exh.
Teansters’ Exh.
Teansters’ Exh.

Law re: school bus operation
Law re: school bus marki ngs
Time cards (8)

Fall transport schedule (2 p.)
Seniority list

b wWNPE

The enpl oyer, though its attorney, submtted a letter
stating its “position” regarding the eligibility of the two
enpl oyees in question (Enployer’s Exh. No. 1). The letter was
admtted into evidence despite the Teansters’ nmnultiple
objections. The parties agreed to admt as a joint exhibit the
col | ective bargaining agreenent which expired on June 30, 2006.
The Association did not offer any docunents into evidence.

ST1 PULATI ONS

The parties stipulated to the follow ng facts:

1. Barbara Wthamwas first enployed by MSAD #5 in 2001 as
a cafeteria enployee, a school-year position. She is still
enpl oyed by NMSAD #5.

2. Herman Thayer was first enployed by MSAD #5 in March,
1993, as a bus nechanic. He is still enployed by MSAD #5.

3. Both Ms. Wtham and M. Thayer were enpl oyed by MSAD #5
on the last pay date prior to the filing of the petition in this
matter and were enpl oyed on the date of the election.



FI NDI NGS OF FACT

1. The collective bargaining agreenent (CBA) between MSAD
#5 and the Teansters effective July 1, 2003, to June 30, 2006,
contains the follow ng recognition clause:

ARTICLE 1 - RECOGN Tl ON

The MSAD #5 Board of Directors (hereafter the “Board”)

recogni zes Teansters Local #340 Bus Drivers Unit

(hereafter the “Union”) as the sole and excl usive

bar gai ni ng agent for the purpose of negotiating

benefits, wages, hours of work and working conditions

for a unit consisting of those enpl oyees of the Board

who have conpl eted six (6) nmonths of continuous

enpl oyment in MSAD #5 in the position of bus driver,

excluding all tenporary, seasonal, on-call enployees or

supervi sory personnel .

2. In order to legally drive a school bus in Miine, the bus
driver needs a CDL (school bus operator endorsenent) driver’s
license, as outlined in Title 29-A MR S. A 8§ 2303.

3. Miine |law defines a “school bus” as a “commercial notor
vehicl e used to transport preprinmary, primary or secondary school
students from home to school, fromschool to honme or to and from
school - sponsored events.” “School bus” does not include a bus
used as a comon carrier or a private school activity bus. Title
29-A MR S. A 8§ 2301(5).

4. Maine law requires a variety of markings, lights and
mrrors on school buses, including certain size printed letters
identifying it as a school bus, certain color of glossy yellow
paint, certain signal lights and mrrors, and a system of stop
arnms. Title 29-A MR S. A § 2302.

5. Herman Thayer has been enpl oyed as the bus nechanic for
MBAD #5 since 1993. He works 40 hours per week, and is a year-
round enpl oyee.

6. The work that M. Thayer primarily perfornms for the

enpl oyer is servicing the buses.
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7. M. Thayer has a CDL |license. He has, at tines, driven
a school bus for the enployer on an as-needed basis. For
i nstance, in sonme past school years, he has driven a “shuttle”
bus between schools when there was a | arge m ddl e school student
popul ati on. He has not been needed to drive this shuttle in the
2006- 2007 school year because the student popul ati on no | onger
warrants it.

8. During the 2006-2007 school year, M. Thayer has
occasionally driven the bus on an as-needed basis for the
enpl oyer. He does not drive (and has never driven) a regular bus
route transporting students between hone and school .

9. Three tines each year, regular bus drivers can elect to
be placed on a seniority rotation for “extra trips” (trips of
| onger than three hours’ duration for sports, field trips, and
extracurricular events) pursuant to Article 15 of the CBA. The
shop steward gives the fornms used to request the extra trip
seniority rotation (Appendix B of the CBA) to all the regular bus
drivers. The formis to be conpleted indicating whether or not
the driver wishes to be placed on the rotation. The shops
steward does not give this formto M. Thayer, nor has M. Thayer
ever requested to be placed on the extra trip rotation.

10. M. Thayer performs his nmechanic work in a bus bay
| ocated in the back of the high school. Nearby is a “pen” where
t he buses are parked when not in use. The bus bay area al so
contains a break roomfor the bus drivers and the punch clock for
bus drivers. M. Thayer has frequent contact with all the bus
drivers in this work area.

11. Early in his enploynent, M. Thayer received the sane
heal th i nsurance benefits as other adm nistrative (non-union)
enpl oyees. Mre recently, he began receiving the sanme health
i nsurance benefits as enpl oyees under the bus drivers’ CBA

12. Brenda Wtham has been enpl oyed by MSAD #5 since 2001,
when she was hired as a cafeteria enployee. At some point during
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her enploynment, Ms. Wtham suffered a work-related injury.

As the result of the injury, she could not performthe regul ar
duties of her cafeteria position. At the beginning of the 2006-
2007 school year, Ms. Wtham began driving a seven-passenger van
for MBAD #5. The van is not marked or painted in any speci al
way, nor is it outfitted with any special |ight system

Ms. Wthamis job is to transport certain students with speci al
needs, often taking themto |ocations outside of the school
district, such as to neighboring school districts with prograns
suitable to these students.

13. The driver of the van is only required to have a C ass
Cdriver’s license. M. Wtham does not have a CDL |icense. She
has not been eligible to participate in the extra trip seniority
rotation.

14. Since she began driving the van, Ms. Wt ham has been
supervi sed by the Director of Special Services. Her day-to-day
wor k (whi ch students to pick up, where to take thenm is
determned within the Special Services departnent. Her tine card
and payroll are also handled by this departnent.

15. Ms. Wthamis enployed during the school -year only.
She works part-tinme hours as the van driver.

16. It is unclear how long Ms. Wthamw || perform services
as a van driver; this is dependent on the needs of the school
district.

17. Ms. Wtham has sone interchange with the bus drivers.
The van that she drives is parked in the “pen” where the buses
are parked.

18. The Enpl oyer maintains at | east one other van |ike the
one that Ms. Wthamdrives. The van is sonetinmes used by school
enpl oyees (teachers, coaches) in order to drive students to
events and prograns.

19. At sone point in a past school year, Walter Yattaw (a
regul ar bus driver since 2001) left his bus driver position and
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agreed to performthe van driving position. Eventually, the van
driving position was no | onger needed due to changi ng student
needs, and M. Yattaw returned to his regular bus driver position
w thout | oss of seniority under the CBA

20. Roy Gotton has been enpl oyed by MSAD #5 since 1986 as
a bus driver. He was nost recently enployed as the head bus
driver, but this position title was elimnated and, in the 2006-
2007 school year, M. Gotton's title has been changed to trip
coordinator. As trip coordinator, M. Gotton ensures that al
regul ar and extra bus routes are filled by a bus driver.

21. M. Gotton is effectively the supervisor of the bus
drivers and of M. Thayer. He turns in time cards for the bus
drivers (regular and substitute) and for M. Thayer to payroll.

22. M. Gotton is the Teansters’ shop steward and has been
i nvol ved in negotiating several collective bargai ning agreenents
for the bus drivers’ wunit.

23. Article 17 of the CBA provides that a seniority list is
to be established nam ng all enpl oyees covered by the agreenent.
This list is to be updated January 1%t of each year, with a copy
sent to the “Union and to the steward,” and posted on bulletin
boards. In practice, the seniority list is not always updated on
a yearly basis, and it is not clear who creates the seniority
list (the Enpl oyer or the Teansters). |In the week prior to the
conduct of this hearing, M. Gotton created a new “seniority
list” (Teanmsters’ Exh. No. 5) that contained ei ght nanes,
including M. Thayer but excluding Ms. Wtham This list did not
contain the nane of Ronnie Jones, a bus driver who resigned right
around the tine of the election. Prior to the creation of this
list, M. Gotton |ast created a |ist several years ago, after
t he enpl oynent of a new bus driver. This |list was posted on the
enpl oyee bulletin board but is now gone.

24. In response to the request that the Enpl oyer furnish a
list of the nanes and addresses of enployees in the bargaining

-9-



unit who were eligible to vote, the Superintendent supplied a
list that he identified in the cover letter as all *“bus garage
enpl oyees.” The list itself was entitled “Bus Drivers Seniority
Li st 2006-2007" (Adm n. Exh. No. 4). This list contained ten
names, including both M. Thayer and Ms. Wtham It is not clear
that this list was ever furnished to the Union and the steward as
a “seniority list” pursuant to the CBA, or whether it was posted
on bulletin boards as provided in the CBA

DI SCUSSI ON

The issue presented here is whether either M. Thayer or
Ms. Wthamwere eligible to vote in the decertification/
bar gai ni ng agent el ection conducted between Decenber 7, 2006, and
Decenber 21, 2006, for the MSAD #5 bus drivers’ bargaining unit.
| conclude for the reasons that follow that neither M. Thayer
nor Ms. Wtham were nenbers of the bargaining unit at the
rel evant tinmes; therefore, neither was eligible to vote in the
el ection.

Section 967(2) of the Maine Public Enpl oyees Labor Rel ations
Law (“MPELRL”) provides the follow ng regardi ng the conduct of
el ections:

2. FElections. The executive director of the board, or
a desi gnee, upon signed request of a public enployer

al l eging that one or nore public enployees or public
enpl oyee organi zati ons have presented to it a claimto
be recogni zed as the representati ve of a bargaining
unit of public enployees, or upon signed petition of at
| east 30% of a bargaining unit of public enployees that
they desire to be represented by an organi zation, shal
conduct a secret ballot election to determ ne whether
the organi zation represents a ngjority of the nenbers
in the bargaining unit.

The procedures for a decertification election are the sane as for
a representation election. The | aw nakes clear that el ections
are to be conducted anongst nmenbers of a bargaining unit who are
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publ i c enpl oyees; enploynment in the rel evant bargaining unit is,
therefore, an essential elenment of being an eligible voter.

The process of an election (frompetition to ballot count)
can often take several nonths. The MPELRL does not itself
clarify at what points during the election process a voter nust
be a nenber of a bargaining unit in order to participate in an
el ection--for instance, is an enployee who is hired into a
bargaining unit just prior to the ballot count an eligible voter?
The Board Rul es address this question. Chapter 11, 8 44 of the
Board Rules provide that it is the obligation of the enployer to
deliver the list of eligible voters as foll ows:

844. Voter List. At least 15 cal endar days prior to
the election or prior to the distribution of ballots
for any election to be conducted by mail, the enpl oyer
shal |l actually deliver to each | abor organization that
is a party to the proceeding and to any i ndi vi dual
petitioner a list of the nanes and addresses of the
enployees in the unit who are enployed at the tine of
the subm ssion of the list and who are otherw se
eligible to vote under Rule 43 of this Chapter.

Chapter 11, 8 43 of the Board Rul es provides:

8§43. Voter Eligibility. The enployees eligible to
vote are those who were enployed on the |ast pay date
prior to the filing of the petition, who are enpl oyed
on the date of the election, and who neet the
applicable requirenents defining covered enpl oyees set
forth in 26 MR S. A, 88 962(6)3 979-A(6), 1022(11),
1282(5), or 1322(2). Enployees not working on election
day because of illness, vacation, |eave of absence or
ot her reason are eligible to vote if they have a
reasonabl e expectation of continued enpl oynent.

Readi ng the | aw and the Board Rul es together, then, an enpl oyee
must neet all three of the following criteria in order to be
eligible to vote: (1) be enployed in the rel evant bargaining
unit on the last pay date prior to the filing of the petition;

3This provision of the | aw defines “public enployee.”
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(2) be enployed in the rel evant bargaining unit on the date of
the election; and (3) neet the definition of a “public enployee”
in the applicable | aw

The parties in the present matter have stipul ated that both
M. Thayer and Ms. Wtham were enpl oyed by MSAD #5 on the | ast
pay date prior to the filing of the petition and on the date of
the el ection. No argunment has been presented that these two
enpl oyees are not “public enpl oyees” as defined in the MPELRL.*
Therefore, the only issue in dispute is whether the two enpl oyees
are in the bargaining unit.

The focus of this inquiry naturally rests on the | anguage of
the coll ective bargai ni ng agreenent between the Enpl oyer and the
Teansters, as this reflects the nbst up-to-date description of
the parties’ agreenment on the conposition of the bargaining unit.
Article 1 (Recognition) of the 2003-2006 CBA provides:

ARTICLE 1 - RECOGN Tl ON

The MSAD #5 Board of Directors (hereafter the “Board”)
recogni zes Teansters Local #340 Bus Drivers Unit
(hereafter the “Union”) as the sole and excl usive
bar gai ni ng agent for the purpose of negotiating
benefits, wages, hours of work and working conditions
for a unit consisting of those enployees of the Board
who have conpl eted six (6) nonths of continuous

enpl oyment in MSAD #5 in the position of bus driver,
excluding all tenporary, seasonal, on-call enployees or
supervi sory personnel .

“One of the exceptions to the definition of “public enployee” is
8 962(6)(F), enployees who have been enpl oyed | ess than six nonths
Ms. Wt ham has been enpl oyed by the Enpl oyer in excess of six nonths,
but has not been enployed as the van driver for six nonths. None of
the parties to this voter eligibility proceedi ng argued t hat
Ms. Wthamis not eligible to vote because she is not a public
enpl oyee. Both the Petitioner and the Enpl oyer advocated that
Ms. Wthambe found eligible to vote. M. Qignard stated at the
hearing that his argument that Ms. Wtham shoul d not be found eligible
to vote lies in whether or not her work as a van driver--a position he
al so argues is tenporary--places her in the bargaining unit, not in
the fact that she has worked as a van driver |ess than six nonths.
Tr. at 71-72.
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In the clear and unanbi guous | anguage of the CBA, therefore,
enpl oyees in the position of “bus driver” are in the unit; other
enpl oyees are not in the unit, including those enpl oyees who are
tenporary, seasonal, on-call or supervisory personnel

There is no dispute here that M. Thayer’s position is as a
mechanic. This is the position into which he was hired and which
he perforns for the enployer, basically on a full-tinme basis.
While M. Thayer has a CDL |icense and has worked as a bus driver
on an as-needed basis, this bus driving has been “tenporary” or

“on-call,” thus excluded by the | anguage of the recognition
cl ause. Because M. Thayer is enployed as a nechanic and not as
a bus driver, he is not included in the bargaining unit.

| s there any basis upon which the hearing exam ner coul d
“read” the recognition clause or reformthe recognition clause so
that the position of nmechanic is included along with the position
of bus driver? The hearing exam ner does not believe so, in the
face of the unanbi guous | anguage of the CBA. First and forenost,
it is “black letter” law that if the |anguage of a contract,
including a CBA, is plain and clear, there is no need to resort
to rules of interpretation and extrinsic evidence to discern the
parties’ intent, and that plain and cl ear neaning should be
applied. See e.qg., NLRB v. Electric Wrrkers Local 11, 772 F.2d
571, 575 (9th Cir. 1985). The fact that the parties do not now
(apparently) agree whether the position of mechanic is included

in the bargaining unit does not alter the fact that the | anguage
of the recognition clause is clear.

Second, it is well known that bargaining unit descriptions
for public sector bargaining units in Maine (whether in
Agreenents on Appropriate Bargaining Unit, unit determ nation
reports, or CBA recognition clauses) generally list positions or
classification titles to be included in the unit, and sonetines
list positions or classification titles to be excluded fromthe
unit. This is inportant as it places enpl oyees on notice when
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their rights mght be affected, as occurred here when the notice
of this election (containing as it did the |anguage fromthe
recognition clause of the CBA) was posted for the benefit the
enpl oyees. A review of Board files quickly reveal s nunerous
exanpl es of school support units which explicitly include the
title “mechanic” as a position specifically included in the
unit.® This fact | ends weight to the conclusion that the

om ssion of a position title, particularly a position that has
been long in existence at a work place, has significance: the
parties did not negotiate the inclusion of this position in the
bar gai ni ng unit.

Finally, the Teansters argue that the hearing exam ner
shoul d use “conmunity of interest” standards to find that
“mechani ¢” shoul d be included as the position in this bargaining
unit. Here, the Teansters refer to 8 966(2):

2. Bargaining unit conpatibility. The executive
director of the board or his designee shall decide in
each case whether, in order to insure to enpl oyees the
full est freedomin exercising the rights guaranteed by
this chapter and in order to insure a clear and
identifiable community of interest anong enpl oyees
concerned, the unit appropriate for purposes of

col l ective bargaining shall be the public enployer unit
or any subdi vi sion thereof.

(Enmphasi s supplied).

Chapter 11, 8 22(3) further el aborates the elenments of comunity
of interest (simlarity in kind of work perforned, conmon
supervi sion and determ nation of |abor relations policy, etc.).

°The following are some of many exanpl es of Mine school support
bargai ning units that explicitly include mechanics, according to Board
records: Brunsw ck School Departrment (bus drivers, custodians,
mechani cs); Linmestone School Department (bus drivers, custodians,
mechani cs); MSAD #43 (bus drivers, maintenance, custodians, head
custodians, utility, material handl ers, nechanics, mechanic’s hel per);
MSAD #1 (custodi ans, bus driver/custodi ans, bus driver/nechanics);
MSAD #3 (bus drivers, nechanics, bus aides/nonitors); and MSAD #60
(bus drivers, custodians, nechanics, garage hel pers).
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The community of interest factors are nost typically considered
when a new bargaining unit is created and the parties cannot
agree on unit conposition (unit determ nation) or when there is a
change, like the creation of a new position, and the parties
cannot agree on whether to include the position in an existing
unit (unit clarification). Here, the position of mechanic has
been in existence for many years and the parties have apparently
never negotiated placing the position in this unit. To determ ne
who may properly vote in a decertification election by

determ ning who has a “conmunity of interest” with the positions
clearly in the bargaining unit would create nuch possibility for
m schi ef and unfairness; one could argue here, for instance, that
Ms. Wtham and a whol e host of other positions such as
cust odi ans, nai ntenance enpl oyees, and ot her MSAD #5 enpl oyees,
should vote in this election on the basis that they share a
community of interest wwth the bus drivers. This would not be
appropriate. Further, the hearing exam ner finds support for
this conclusion in the fact that the National Labor Relations
Board will not utilize comunity of interest factors in
determning voter eligibility in a unit agreed to by stipulation,
if the terns of the agreenent are clear and unanbi guous.®

SParties to representation proceedi ngs before the NLRB may
resolve issues of voter eligibility prior to election if they clearly
evidence their intention to do so in witing, a stipulated election
agreement. To determne whether a challenged voter is properly
included in a stipulated el ection agreenent, the NLRB applies a three-
part test:

The Board nust first determ ne whether the stipulationis

anbi guous. |If the objective intent of the parties is
expressed in clear and unanbi guous termnms in the stipulation,
the Board sinply enforces the agreenent. |f, however, the

stipulation is anbiguous, the Board nust seek to determ ne
the parties’ intent though normal methods of contract
interpretation, including the exam nation of extrinsic
evidence. |If the parties’ intent still cannot be discerned,
the Board deternines the bargaining unit be enploying its
normal conmunity-of-interest test.
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For all of these reasons, the hearing exam ner finds that
M. Thayer is not in the bargaining unit of NMSAD #5 bus drivers,
and therefore was not eligible to vote in this election.

The issue of whether Ms. Wthamis an eligible voter
simlarly rests on whether she is in the bargaining unit; the
guestion in her case is whether or not she is a “bus driver.”
This is a somewhat cl oser question because Ms. W tham provides
student transportation in a vehicle, a job nuch nore “like” a bus
driver than a nechanic. However, the Teansters presented
convi nci ng evidence (not contradicted by other record evidence)
that “school bus” and those who are qualified to drive a school
bus have both an ordinary nmeaning and a | egal neaning. By either
definition, an unmarked general m nivan, such as any famly m ght
own, cannot creditably be called a “bus.” There is al so nmeani ng
to the legal and licensing qualifications required of persons
allowed to “drive” a bus. Under these definitions, enconpassed
in the clear |anguage of the recognition clause, Ms. Wthamis
not a “bus driver” and she is not in the bargaining unit.

This conclusion is further supported by the fact that other MSAD
#5 enpl oyees (teachers, coaches) sonetines drive students in such
vans. Wile this driving is clearly in addition to their usual
job duties, it would be difficult to call them “bus drivers”
while they are performng this function.

The hearing exam ner declines to add to this concl usion by,
as argued by the Teansters, finding that Ms. Wtham s position is
“tenporary” and therefore excluded fromthe bargaining unit due
to the “tenporary, seasonal, and on-call” |anguage of the
recognition clause. Although neither witness at the hearing had
a great deal of know edge about Ms. Wtham s day-to-day duties,
she has apparently been performing this van driving since the
begi nni ng of the 2006- 2007 school year on a part-tine basis.

Caesar’s Tahoe and 1UCE, Local 39, 337 NLRB 1096, at 1097 (2002).
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The witnesses also had little information about when and for how
long this van driving was performed in sonme previous school year
or years by a regular bus driver (Walter Yattaw) who took the
position until the van driving was not needed any nore, and who
then returned to being a regular bus driver. Wile the van
driving position is |likely dependent on the nunber of speci al
needs students who need such transportation, there was
insufficient evidence presented to find the work to be
“tenporary.”

Therefore, and for the same reasons as articul ated above
regarding M. Thayer, the hearing exam ner finds that Ms. Wtham
is not in the bargaining unit of MSAD #5 bus drivers, and
therefore was not eligible to vote in this election.

Bef ore cl osing the decision, the hearing exam ner w ||
briefly discuss sone of the extrinsic evidence offered by the
parties which she found was unnecessary to rely upon, in the face
of the clear and unanbi guous | anguage of the recognition clause.
A seniority list properly maintained pursuant to the terns of the
CBA shoul d be a useful indication of which enployees both the
Enpl oyer and the Union consider to be in the unit every year
(Article 17 of the CBA). Here, this was not the case. The
seniority list offered by the Teansters (Teansters’ Exh. No. 5)
appeared to be a rather self-serving docunment created just prior
to the hearing. It apparently replaced a list on the enpl oyee
bull etin board that cannot now be found. While the Enployer
submtted a docunment entitled “seniority list” as the voter |ist,

t he Enpl oyer also identified it as a list of “all bus garage
enpl oyees.” It apparently was prepared for purposes of this

el ection and not delivered to the shop steward or posted on

bull etin boards as a contract seniority |list would be. Further,
t he Enpl oyer’s list contained the nanme of M. Thayer who, since
that time, the Enpl oyer has clained was not in the bargaining

unit. Therefore, these seniority lists were not in keeping with
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the provisions of the CBA and were not hel pful in determning the
i ssue here. Sonme of the other evidence presented (the fact that
M. Yattaw took the van driving position at sone point and then
returned to bus driving but maintained his seniority, the fact
that M. Thayer had different health insurance coverage than the
bus drivers during nmuch of his enploynment until recently, etc.)
was sinply too anmbiguous to aid in the interpretation of the
meani ng of the recognition clause, if the clause had needed such
i nterpretation.

CONCLUSI ON

For these reasons, | hold that neither M. Thayer nor
Ms. Wthamwere eligible to vote in the decertification/
bar gai ni ng agent election held for the MSAD #5 bus drivers’
bargai ning unit, wthin the neaning of 26 MR S. A. 8 967 and
Chapter 11, 8 43 and 8 44 of the Board Rules. Their ballots,
chal l enged and set aside at the Decenber 21, 2006, ballot count,
shall not be opened nor counted in the election. An election
certification shall be issued based upon the eight ballots opened
at the Decenber 21, 2006, ballot count, which declares that no
maj ority was obtained and a runoff election is required.

Dat ed at Augusta, Maine, this 12th day of February, 2006.

MAI NE LABOR RELATI ONS BOARD

Dyan M Dyttt nmer
Desi gnee of the Executive Director

Pursuant to 26 MR S. A. § 968(4), any party aggrieved by this
determ nation may appeal it to the Maine Labor Rel ati ons Board.
To initiate such an appeal, the party seeking appellate review
must file a notice of appeal with the Board within five (5)
wor ki ng days of the date of issuance of this determ nation. See
Chap. 10, 8§ 7, Chap. 11, 8§ 30, and Chap. 11, 8§ 52 of the Board
Rul es for requirenents.
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