STATE OF MAI NE MAI NE LABOR RELATI ONS BOARD
Case No. 04-14
| ssued: August 10, 2004

Local 1650, |AFF, AFL-ClI O CLC
Conpl ai nant ,

DECI SI ON
AND ORDER

V.
Cty of Augusta,

Respondent .

N N N N N N N N N N N

This prohibited practice conplaint was filed by Local 1650
of the International Association of Fire Fighters (the “I AFF’ or
the “Union”) on March 22, 2004. The Conplaint alleges that the
Cty of Augusta refused to bargain in good faith with the I AFF in
viol ati on of 8964(1)(A) and (1)(E) of the Minicipal Public
Enpl oyees Labor Rel ations Law (“MPELRL”) by entering into and
adhering to parity pay agreenents with the City’'s other bar-
gaining units. 26 MR S. A 88961 et seq. M. Robert Bourgault
represented the Union and Stephen Langsdorf, Esq. represented the
Cty of Augusta.

On March 25, 2004, the Conplainant filed a Mtion for
Expedited Hearing and InterimRelief. That Mdtion sought an
order fromthe Board enjoining the Cty fromunilaterally
demanding interest arbitration until the prohibited practice
conplaint is resolved. The Mtion also sought an expedited
hearing. The Executive Director conferred with the parties and
the Gty agreed to delay filing its request for interest
arbitration until after the Board had ruled on the Union’s
notion. The argunment on the notion was schedul ed for My 6,
2004, the sane date as the prehearing conference.

Chair Jared des Rosiers conducted the prehearing conference



with the parties. Enployer Representative Karl Dornish and

Enpl oyee Representative Carol Glnore then joined the Chair and
the full Board convened to hear the parties’ argunent on the two
notions. After a brief deliberation, the Board denied the
request for injunctive relief and granted the notion for an
expedited hearing. The date of May 25, 2004, was sel ected at
that time for the evidentiary hearing.

JURI SDI CTI ON
The | AFF i s the bargaining agent, within the nmeani ng of 26
MR S. A 8962(2), for a bargaining unit of firefighters enpl oyed
by the City of Augusta. The City is the public enployer, within
t he meaning of 26 MR S. A. 8962(7). The jurisdiction of the
Board to hear this case and to render a decision and order lies
in 26 MR S. A 8968(5).

FACTS

1. The Union is the bargaining agent for a bargaining unit
conposed of the uniformed nmenbers of the Augusta Fire
Departnment. The Union al so represents a separate bargaining
unit of Chief Oficers (Platoon Chiefs) of the Fire
Departnment. The Union and the City have entered into
successi ve col |l ective bargaining agreenents for the two
bar gai ni ng units for many years.

2. The Gty of Augusta has established collective bargaining
rel ati onshi ps with other bargaining agents representing
separate bargaining units. AFSCME represents the Public
Wrks unit, and the Teansters represents the General
Government unit, three units in the Police Departnent, and a
small unit of Cvic Center enployees. The collective
bar gai ni ng agreenents for all of these units were due to
expi re on Decenber 31, 2002.
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The parties’ nost recent collective bargaining agreenent was
effective from January 1, 2000, until Decenber 31, 2002.

The parties’ first nmeeting to negotiate a successor
agreenent occurred on April 24, 2002. Robert MacMaster, the
President of | AFF Local 1650, served as chief negotiator for
the union. David Barrett served as chief negotiator for the
City, assisted by Ellen Blair, the Cty' s Human Resources
Director. At this first neeting, the parties agreed upon
ground rules to govern their negotiations.

In June of 2002, the Augusta City Council had an executive
session with Ms. Blair and City Manager WIlliam Bridgeo to
di scuss guidelines for collective bargaining. At that tine,
the Gty was in the mdst of enployee |ayoffs and sone
significant budget constraints caused by a sour econony and
a couple of large enployers closing their doors. The Gty
Counci|l authorized its negotiating teamto take up | anguage
i ssues but to defer negotiating over econom c issues until
|ater in the year.

The parties net five tines between June and early Septenber
of 2002. The parties negotiated over issues such as vacancy
and pronotional |anguage, substitution |anguage, workers’
conpensati on | anguage, and dates for step increases. The
parties were able to reach tentative agreenents on sone of

t hese i ssues.

Al t hough the other bargaining units had agreenents with an
expiration date of Decenmber 31, 2002 as well, negotiations
for those units did not begin until early Novenber of 2002.
On Cctober 7, 2002, the Gty Council had its second
executive session to di scuss econom c guidelines for
negotiations. M. Blair, the Human Resources Director, and
M. Bridgeo, the Cty Manager, reconmended that the City
Counci | adopt guidelines that included a contract duration
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10.

11.

of just one year, an increase in wages of up to 3% a cap on
the increased costs of health insurance paid by the

enpl oyer, and capitalizing an enpl oyee nedi cal expense

rei mbursenent account up to $100 per enployee. After
resum ng the discussion the follow ng week, the Cty Counci
rejected the recommendati on of an increase in base wages and
i nstead authorized a | unp sum paynent to enpl oyees of up to
3% of base wages. O her than the change to a |unp sum
paynent of up to 3% rather than an increase to the base
wage, the City Council adopted the City Manager’s
recommended gui del i nes.

The parties resuned negotiations on October 21, 2002, at
which tinme the City offered a |unp sum paynent of $500. At

t he next negotiating session on Novenber 1%, the Gty
offered a |l unp sum paynent of 2% The Cty also wanted to
either reduce its share of the health insurance prem umfrom
95% to 90%or to switch to a | ess expensive plan and
continue paying 95% of the premum The Gty agreed to the
Union’s proposal to add two steps to the pay scale. The

Uni on wanted to reduce their work week from48 hours to a
42- hour schedule with no | oss of pay, or, alternatively,

t hey sought an increase in base wages. The Union al so
sought an increase in EMI/ paranedi ¢ stipends.

On Novenber 18, 2002, Ms. Blair and M. Bridgeo inforned the
City Council of the schedul ed increases in health insurance
prem uns for 2003 and updated the Council on the status of
negoti ations. The notes Ms. Blair prepared for that neeting
i ndicated that they had tentative agreenments wi th AFSCVE on
two major issues: the 3% Ilunp sumand the switch to a | ower
cost health insurance plan.

In a letter dated Decenber 5, 2002, AFSCME representative Ed
Wlley wote to the City s Bargaining representative, David
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12.

13.

14.

Barrett of the Maine Minicipal Association, regarding the
status of negotiations for the Public Wrks Unit. That
letter identified four issues AFSCVE had with the Gty’'s
list of changes (presumably a follow up to the | ast

negoti ating session). He listed One of the itens as:

“IX - Me Too - Others receive 3%to base - W Do”

Ms. Blair responded to M. WIlley s Decenber 5'" |etter on
Decenber 9, 2002. She addressed each of the itens raised by
M. WIley. She wote:

The City has already agreed to the ‘ne too’
regardi ng the wage increase. |If other units
receive the 3% on base instead of in lunp sum
paynments, we will do the sane for this unit.

On Decenber 20, 2002, Ms. Blair wote a detailed nmeno to the
Cty Manager on the status of negotiations for all eight
bargai ning units. She noted that the I AFF had filed for

nmedi ation', the Teansters’ General CGovernnment unit had

unani nously rejected the city’s proposal in a nenbership
vote, and that the three police units represented by the
Teansters were still in active negotiations. She noted that
the AFSCVE Public Works unit was nearing a ratification vote
and the prospects for an agreement with the Cvic Center
unit | ooked positive. She sunmarized by indicating that the
| unp-sum paynment rather than an increase to base salary was
a big concern to all the units. M. Blair observed that,

“If the city were to offer a cost-of-1living adjustnment on
base, |abor negotiations would nost |ikely be snoother.”

On January 6, 2003, the Gty Council had another executive
session at which tine they received an update on the status
of negotiations. M. Blair explained that the various

!X her evidence shows that the request for nediati on was not

filed until January 26, 2003.
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15.

16.

17.

18.

19.
20.

unions felt the lunp sum paynent conbined with an increase

i n enpl oyee paynents for health insurance was effectively an
erosi on of wages. She asked if the Council woul d reconsider
and offer a percent or two as an increase to base. The City
Council rejected the suggestion of adding to the base wages.
At some point in |ate Decenber or January of 2003, AFSCVE
presented the tentative agreenent to the nenbership for a
ratification vote. The proposal was rejected.

Ms. Blair testified that there were sone negotiating
sessions with sone of the other units in January of 2003,

but there were no further substantive discussions wth any
of the units fromthat tine until after the Gty Council net
in April to reassess the situation.

On April 7, 2003, the Gty Council nmet in an executive
session to discuss what to do about negotiations. During
that neeting, the Gty Council authorized the negotiating
teamto offer a two-year contract with the second year of
the contract (that is, 2004) to include up to a 1% i ncrease
to the base wage. The Council adhered to its prior position
t hat paynents for 2003 would be limted to the 3% | unp sum
previ ously authori zed.

On April 8, 2003, the Cty and the IAFF net in their first
medi ation session. On April 10'", the parties had a joint
neeting to cost out the union’s proposal for a 42-hour
schedul e. The parties nmet again in nediation on April 14"
and on April 239 The City presented what it described as
its last, best and final offer at the neeting of April 23,
2003. No further negotiations or nediation sessions
occurred during the sumrer.

The Gty filed for fact finding on Septenber 3, 2003.

On Septenber 29, 2003, M. MacMaster, the |ocal |AFF
President, presented a witten “supposal” to the Gty
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21.

Manager outside of the formal negotiation process.

M. MacMaster testified that the | AFF was pl anning on doi ng
sonme informational picketing at the upcom ng conference of

t he Mai ne Muni ci pal Association at the Augusta Cvic Center
and he wanted to take one final attenpt at settlenent before
pursuing that plan. M. Blair was given the supposal to
cost out. She phoned himon Cctober 3, 2003, to inform him
that the Gty was rejecting the proposal. In a letter to
Ms. Blair dated Cctober 8, 2003, M. McMaster described the
conversation as:

: The reason you gave was that the Gty had

arranged so called “nme too” clauses with all of

the other bargaining units. | asked you at the

time “where these agreenents were, for [I] had

been unable to | ocate any provision in any of the

agreenents.” You stated that, “The City of

Augusta had a verbal agreenent with the Teansters

and a nmenorandum of understanding with AFSCMVE.”
Between the tinme of the phone call and witing the letter,
M. MacMaster obtained from AFSCME a copy of the nmenorandum
of understandi ng dated Decenber 9, 2002. 1In his letter of
Cct ober 8, 2003, M. MacMaster asked Ms. Blair for copies of
any docunents including any “nme too” arrangenents. She
provided himwith a copy of the Decenber 9, 2002, letter to
t he AFSCME representative.
M. Paul Frye, the Teansters shop steward for the Patrol
Oficers unit, testified that the Cty negotiators said at
the bargaining table that if any other unit got an agreenent
that was nore favorable they would get it too. He testified
that the substance of the nme-too agreenent was that if
another unit got a better deal than their 10% prem um
contribution or the 3% | unp-sum paynent, they would get the
same. He stated that the agreenment was that they would be

granted the increased benefit, not just the opportunity to
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bargain over it. M. Frye also testified that the issue was
di scussed at nore than one bargai ning session and that it
was a big selling point in getting the nmenbers to ratify the
agr eenent .

22. M. Daniel Gerard, the AFSCVE Shop Steward in the Public
Works unit, said they had about 6 bargaining sessions. The
subj ect of parity pay canme up about half way through
bargai ning. The existence of the parity provision was a
maj or point in selling the agreenent to the nmenbership. The
AFSCME unit wanted to settle quickly because a further del ay
woul d result in the nenbers having to pay nore on their
I nsur ance.

23. The bargaining agents understood that the City’'s negotiating
team had the authority to bargain within the paraneters set
by the City Council, but the details of those guidelines
wer e not known.

DI SCUSSI ON

The outcomnme of this case turns on whether the Gty of
Augusta entered into a parity agreenent with one or nore of its
bargaining units. A parity agreement, sonetines referred to by
the parties as a “ne-too” agreenent,? is where the enpl oyer
agrees with a union that if the enployer grants a wage or benefit
increase to a second unit, the first unit will receive the same
increase. Although these arrangenents are legal in sone
jurisdictions, including that of the National Labor Relations
Board, they are not legal in Maine. The Maine Law Court stated
unequi vocally in 1976 that they are contrary to public policy and

’In the private sector, a “ne-too” agreenent also may refer to an
enpl oyer’ s agreenent with the union to adopt the sane terns and
conditions contained in a collective bargai ning agreenent that the
uni on subsequently negotiates with sone other specified enpl oyer.
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are unenforceable. Lewiston Firefighters Assoc. Local 785, |AFF
v. City of Lewiston, 354 A 2d 154 (Me. 1976). |If there was no
parity agreenent, however, and the Cty had nerely agreed to a

wage reopener provision or if the Gty were sinply engaged in

hard bargaining by refusing to alter the financial limts given

to its negotiating team there would be no violation of the Act.
In the 1976 Lewi ston Firefighters case, the Law Court was

presented with the question of the validity of parity pay
provisions in the Lewiston City Charter and in the firefighters
col | ective bargaining agreenent. See Lewiston Fire Ass’'n, 354

A.2d 154. The parity pay provision granted the firefighters a
wage “no | ess” than that received by the police. At the sane
time the firefighters sought enforcenent of the provision in
court, the police sought a declaration that the Gty Charter
provi sion was invalidated by the enactnent of the MPELRL in 1969.
Id. at 158. The Law Court held that the enactnent of the MPELRL
repeal ed by inplication the parity pay provision in Lewi ston’s
Cty Charter. 1d. at 162. The Court also held that the parity
pay provision in the collective bargai ning agreenment was contrary
to the policies of the MPELRL and was therefore unenforceabl e.
Id. at 163.

The Law Court’s analysis rested on its recognition that both
t he purpose and the effectiveness of collective bargaining is
tied to having a bargaining unit conposed of enployees who share
a clear and identifiable community of interest. The purpose of
having a bargaining unit with an identifiable community of
interest is to strengthen the bargaining position of the
enpl oyees as a group and define those whose econonmi c rights and
benefits will be determ ned by the bargaining process. 1d. at
161. The Law Court observed that the bargaining unit is a
fundanmental el enent serving “two fundanmental purposes of the
MPELRL—- f reedom of enpl oyee sel f-organi zati on and vol untary
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adjustnment of the terns of enploynent.” [d. The Lewiston City
Charter’s parity provision interferes with these rights because
it interjects the interests of the firefighters into the unit
created to represent the police, thereby indirectly expanding the
unit whose wages will be set by collective bargaining. This
expansi on “contravenes the enployees’ collective right to be
included in a unit conposed of those with whomthey share a
‘community of interest’. . .” |1d. The parity pay provision
“violate[s] the coherence of the bargaining unit and thereby
interfere[s] with a right conferred upon enpl oyees coll ectively
to secure the processes of |abor-managenent bargaining.” 1d. at
162 (enphasis in original).

In the present case, the Cty of Augusta does not dispute
the holding of Lewiston. Rather, the City argues that there is
no evi dence of any formof parity agreenent and even if there
were, the Union failed to show a connecti on between such
agreenents and the Gty’'s conduct at the bargaining table. W
conclude that there is anple evidence of the existence of a
parity agreement in this case. Furthernore, there is no need to
prove a connection between the parity agreenents and the City’'s
bar gai ni ng stance as the existence of a parity agreenment is a per
se violation of 26 MR S. A 8964(1) (A).

The City's primary argunment is that there is no parity
agreenent because the Union failed to show docunentary evi dence
of such an agreenent, instead relying on “subjective interpret-
ations” of what the witnesses believed the Gty “prom sed” during
bargaining. The first fallacy of the City's argunent is the
notion that a parity agreenment nust be in witing to exist. The
City cites no legal basis for this apparent position that oral
agreenents are unenforceable. See, e.qg., Peoples Heritage Bank
v. Pease, 2003 ME 150, 14 (Parties bound by the terns of an oral
agreenent) and St. Vincent Hospital, 320 NLRB No. 4 (Dec. 18,
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1985) (Fact that agreenment was oral nodification of the witten
agreenent “does not negate its legal validity”).

The City’'s footnote to the Statute of Frauds asserts that an
oral representation of the type at issue here is not valid unless
reduced to witing. City's Brief at 4, fn. 1. The Statute of

Frauds renders unenforceable certain types of contracts “unl ess
the prom se, contract or agreenment on which such action is
brought, or sone nmenorandum or note thereof, is in witing and
signed by the party to be charged therewith . . .” 33 MR S. A
851. Subsection 5, the specific subsection cited by the Cty,
brings in agreenents that cannot be perfornmed within one year.?
Thus, a witing is required if it is clear fromthe agreenent or
ot her evidence that the parties had intended that the contract
was not to be perfornmed within one year. See Roger Edwards, LLC
v. Fiddes & Sori, Ltd., 2003 W 342993, (D. Me. 2003), citing
Marshall v. Lowd, 154 Me. 296, 147 A 2d 667 (1958), and Larson v.
Johnson, 184 F. Supp. 2d 26 (D. Me. 2002).

The City offers no evidence to support its position that the

parity agreenment fits within subsection 5 as an agreenent that is
not to be perforned within one year. 1In this case, the parity
agreenents could be performed within one year and so are not
subject to the Statute of Frauds. See Estate of Saliba v.

Dunni ng, 683 A 2d 224 (Me. 1996) (Mnth-to-nonth | ease can be
performed within a year so a witing is not required). It is

reasonabl e to conclude that the parties intended the agreenent to
be perfornmed in the short term as negotiations were on-going for
all the units. Even if the parity agreenent were within the
Statute of Frauds as the Gty clainms, the Decenber 9, 2002,

letter signed by Ms. Blair satisfies the requirenent of a witing

3 5. Agreenent not to be perforned within one year. Upon any
agreenent that is not to be perforned within one year fromthe making
thereof. 33 MR S. A 851(5).
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as it is “sone nmenoradum or note” of the agreenent “signed by the
party to be charged therewith.” 1In that letter, Ms. Blair wote:
“The City has already agreed to the ‘ne too’ regarding the wage
increase. |If other units receive the 3% on base instead of in
| ump sum paynents, we will do the sane for this unit.” That
witing can only be viewed as an unequi vocal affirmation of the
nme-t oo agreenent.

The City also clainms that the parity agreenments are not
val i d because they were not authorized by the Gty Council. The
City points to the Mayor’s testinony that parity agreenents were
never even discussed at the Council. Regardless of that
testinmony, the evidence shows that the Cty’'s negotiating team
had at | east the apparent authority to enter into a parity
agreenent. The City’'s negotiating team was authorized to
negoti ate contracts within the guidelines established by the Cty
Council. The unions’ negotiating teans were generally aware that
the Gty negotiators did not have limtless authority, but they
were not infornmed of the specifics of the Gty s guidelines.
When the parity pay issue cane up in negotiations, there is no
evi dence that the nmenbers of the City s negotiating teamdid
anything to suggest they were not authorized to enter into an
agreenent. The witten guidelines thensel ves do not preclude the
City negotiators fromentering into a parity agreenment. Wen
M. Barrett, the City' s Chief Negotiator, agreed to the me-too
agreenent, he said it may cone back to “bite ne in the butt.”
The City did not attenpt to explain or refute that statenent,
either through the testinony of Ms. Blair, who was present at the
time, or by calling M. Barrett hinself, who was listed as a
witness for the Gty and present at the hearing.

The Gty discounts the Decenber 9, 2002, docunment signed by
the Gty’s Human Resources Director by claimng that the parity
agreenent referred to in it was nerely a contract proposal that
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was rejected by AFSCVME. As previously noted, we consider that
docunent to be an affirmation that an agreenent was al ready
reached. The failure of the AFSCME nenbers to ratify at that
time did not nullify the parity agreenent. The Cty offered no
evi dence that the agreenent was di savowed by the City Council or
otherwise retracted. On the contrary, we can reasonably infer
fromthe evidence that the parity agreenent remained an integral
part of the bargaining process that resulted in collective
bar gai ni ng agreenents for the other units. The testinony of the
ot her uni on nenbers was consistent that the parity agreenent was
a major selling point for the overall package given that there
was no base wage increase inthe City's offer. Even the Cty’'s
Human Resources Director acknow edged that the | unp-sum paynent
conbined with an increase in enployee contribution to the health
i nsurance costs was little, if any, forward progress for the
uni on nmenbers. There was no evidence at all suggesting that the
parity agreenent had been withdrawn by the tine the other units
ratified their collective bargaining agreenents in June and July
of 2003. M. Blair did not testify to any conversations at the
bargaining table with any of the units in which she inforned the
unions that the parity agreenents were no |onger part of the
deal. Wien Ms. Blair explained the Gty Council’s decision to
change the offer in April of 2003, she only nentioned extending
the duration to two years and offering 1¥26 on base for the second
year of the contract.*

The action of the Cty’'s Human Resources Director nearly one
year later confirmthat the Cty did not consider the ne-too
agreenent to be a proposal that had sonehow expired. |AFF Pres-

‘W note that if the collective bargai ning agreenments that were
eventual ly ratified contained an integration clause, it is possible
t hat such a clause woul d operate to nullify the parity agreement. The
City failed to offer any of those agreenents into evidence, so we
assume they did not contain such an integration clause.
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i dent MacMaster testified that when he spoke with Ms. Blair on
Cctober 3, 2003, regarding the City' s rejection of the Union’s
“supposal ,” Ms. Blair said the City had parity agreenents with
the other units. M. MacMaster wote to her shortly after that
conversation and recounted her statenent about the existence of
an oral agreenment with the Teansters Union and a witten

menor andum of understanding wth AFSCME. G ven the seriousness
of the issue and the fact that it was the primary subject of the
letter, one would think that if he was putting words in her
nmout h, she woul d have corrected himat that time. The Cty did
not present any evidence that she disputed the statenents
attributed to her in M. MacMaster’s letter of October 9, 2003.
At the hearing, Ms. Blair did not contest the veracity of what
M. MacMaster said in his letter, but she tried to characterize
the parity agreenents as sinply assurances that if the Council
increased its guidelines, the unions would obtain that increase.

Finally, the President of the Maine AFL-CI O Ed Gorham
testified credibly of a brief encounter with Gty Manager WIIliam
Bri dgeo that occurred in early 2004 in which M. Gorhaminquired
about the dil enma caused by the “me-too0” clauses. M. Gorhanis
testinmony did not indicate that the City Manager denied the
exi stence of parity agreenents. Rather, M. Bridgeo s response
tends to affirmthe existence of the parity agreenents. Again,
M. Bridgeo was listed as a witness for the City and was present
at the hearing but was not called to refute M. CGorhanis
t esti nony.

G ven all of the docunentary and testinonial evidence, we
conclude that the City had entered into a wage parity agreenent
with AFSCME. W al so conclude that the Gty had oral agreenents
with the Teansters Union prom sing equal treatnent in wages and
heal th i nsurance benefits.
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The GCity’'s second argunent is that there cannot be a
vi ol ati on because the Union failed to show a connection between
the parity agreenments and the City's behavi or at the bargaining
table. The Cty introduced reliable docunentary evi dence show ng
t he Council -established “guidelines” for negotiating with all of
the units limted the City’'s teamto a maxi numof a 3% | unp-sum
paynment and a reduction of health insurance costs by either
i ncreasing the enployee contribution from5%to 10% of the
prem umor noving to a | ess expensive plan. The negotiating team
had sonme flexibility in reaching these outer limts, had
flexibility to negotiate non-economc terns, and had a specific
dollar Iimt for lowcost itens. The Cty argues that it was
within its rights to hold fast to its guidelines and not concede
on the issue of wage increases. The City contends that it was
adhering to these guidelines throughout and that any assurances
that were given were nerely that if the Council altered the
guidelines to all ow wage increases rather than | unp-sum paynents,
the Gty would cone back to the unions to discuss their options.

W agree that, if there were no parity agreenents, the
evi dence woul d indicate that the enpl oyer was engaged in hard
bar gai ni ng, not bad-faith bargaining. W disagree with the
Cty's claimthat the Union nust prove a |link between the parity
agreenents and the GCity’s behavior at the bargaining table. In
the Lew ston case, the Law Court was unequi vocal that parity
agreenents contravene the policies underlying the MPELRL and are
unenforceable. W now hold that parity agreenents are a per se
violation of the Act because their very existence will interfere,
restrain or coerce enployees in the exercise of their collective
bargai ning rights, irrespective of whether the enpl oyer overtly
relied on them at bargai ni ng.

W agree with the Connecticut Labor Relations Board that a
parity agreenent necessarily interferes with the bargaining
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process for the second union burdened by the parity cl ause:

We find that the inevitable tendency of such an
agreenent is to interfere wth, restrain, and coerce
the right of the |later group to have untramel ed
bargaining. And this affects all the later
negotiations (within the scope of the parity clause)
even though it may be hard or inpossible to trace by
proof the effect of the parity clause upon any specific
terms of the later contract

Town of Manchester and Local 1579 International Assoc. of Fire
Fighters, No. 2357 (Jan. 25, 1985) citing Gty of New London,
Dec. No. 1128 (1973).

Parity pay provisions or “ne-too” agreenents force the

interests of one bargaining unit into the negotiation process for
the second unit. This restricts that second unit’s “freedom of
sel f-organi zati on” and constrains “the voluntary adjustnent of
the ternms of enploynent,” the two fundanental purposes of the
MPELRL recogni zed by the Law Court in Lewi ston. 354 A 2d at 161
A parity agreenment, by its very existence, subverts the bargain-
i ng process by burdening the bargaining agent and meking it
unable to fully avail itself of the opportunities granted by the

Act. See Lew ston at 162 (Parity provisions interfere with the

rights of enployees to collectively bargain for a coherent
bargaining unit). Parity agreenments are inherently destructive
of collective bargaining rights and are therefore a per se
violation of 26 MR S. A 8964(1)(A). Entering into and adhering
to parity agreenents plainly frustrates the statutory objective
of establishing working conditions through bargaining with the
representative of a defined bargaining unit. Consequently, it
constitutes a per se violation of 26 MR S. A 8964(1)(E) as well,
wi t hout regard to evidence of good faith or bad faith bargaining.
In summary, the evidence denonstrates conclusively that the
City of Augusta entered into parity agreenments with various
bar gai ning units represented by AFSCVE and the Teansters. In
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doing so, the City violated 26 MR S. A 8964(1)(A) by interfering
with, restraining or coercing the City enployees represented by

t he Conpl ainant in the exercise of their collective bargaining
rights. Entering into and adhering to these agreenents
constitutes a per se violation of the duty to bargain in good
faith established by 8964(1)(E).

Havi ng concl uded that the Enpl oyer's action violated
8964(1)(A) and (1)(E) of the MPELRL, we will order such renedies
as are appropriate to effectuate the policies of the Act. 26
MR S. A 8968(5)(C). W will order the Enployer to cease and
desist fromentering into or adhering to any parity pay or “me-
too” agreenents with bargaining agents representing any of their
enpl oyees. We will order the Enployer to bargain in good faith
wi t hout consideration of any such agreenents in its continued
negotiations with the AFF. W will also order the Enployer to
post a notice to all enployees explaining the ruling of the Board
in this case.

ORDER

On the basis of the foregoing findings of facts and
di scussion and by virtue of and pursuant to the powers granted to
t he Mai ne Labor Rel ations Board by the provisions of 26 MR S. A
8968(5), it is hereby ORDERED:

1. That the City of Augusta cease and desist from
entering into or adhering to any parity pay or “me-too”
agreenents with bargai ni ng agents representing any of

t heir enpl oyees.

2. That the Gty of Augusta bargain in good faith
wi t hout consideration of any such agreenents inits
continued negotiations with the | AFF.

3. That the Gty of Augusta shall post for thirty (30)
consecutive days copies of the attached notice to al
enpl oyees which explains the ruling of the Board in
this case. The notice nust be posted in conspicuous
pl aces where notices to Augusta enpl oyees in any and

-17-



all of the bargaining units are customarily posted, and
at all times when such enpl oyees customarily perform
work at those places. Copies of the notice shall be
signed by the Gty Manager prior to posting and shal

be posted i medi ately upon receipt. The Gty Manager
shal | take reasonable steps to ensure that the notices
are not altered, defaced, or covered by other
material s.°

4. That the Augusta City Council or the Cty Mnager
shall notify the Board by affidavit or other proof of
the date of posting and of final conpliance with this
order.

5. That the Conplainant's request for costs and
punitive damages i s deni ed.

Dat ed at Augusta, Mine, this 10th day of August, 2004.
MAI NE LABOR RELATI ONS BOARD

The parties are advised
of their right pursuant
to 26 MR S. A 8968(5)(F) Jared des Rosier
(Supp. 2003) to seek review Al ternate Chair
of this decision and order
by the Superior Court by
filing a conplaint, in
accordance with Rule 80C Karl Dornish, Jr.

of the Maine Rules of Cvil Enpl oyer Representative
Procedure, within 15 days

of the date of the issuance

of this decision.

Carol B. Glnore
Enpl oyee Representative

°In the event that the Board's Decision and Oder is appeal ed and
is affirmed by the Maine Superior Court, the words in the Notice
"Posted by Order of the Miine Labor Relations Board" shall be altered
to read "Posted by Order of the M ne Labor Rel ations Board, affirmed
by the Mine Superior Court."
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NOTI CE TO EMPLOYEES

POSTED BY ORDER OF THE MAI NE LABOR RELATI ONS BOARD

THE MAI NE LABOR RELATI ONS BOARD HAS DETERM NED THAT WE HAVE
VI OLATED THE LAW AND HAS ORDERED US TO POST THI S NOTI CE.
VWE W LL CARRY OUT THE BOARD S ORDER AND ABI DE BY THE FOLLOW NG

WE W LL CEASE AND DESI ST fromentering into or adhering
to any parity pay or ne-too agreenents w th bargaining
agents representing any Cty enployees. The Mine
Labor Rel ations Board ruled that ne-too agreenents
interfere with or restrain enpl oyees’ collective

bargai ning rights and violate the Minicipal Public

Enpl oyees Labor Rel ations Law. That ruling was
consistent with the 1976 deci sion of the Mine Suprene
Court ruling that parity pay provisions in collective
bar gai ni ng agreenents are contrary to public policy and
are not enforceable in court.

WE W LL bargain in good faith w thout consideration of
any me-too agreenents in our continued negotiations
with the | AFF.

WE W LL post this notice of the Board' s Order for 30 days.

Dat e W liamBridgeo, Augusta City Manager

Any questions concerning this notice may be directed to:

STATE OF MAI NE
MAI NE LABOR RELATI ONS BOARD
STATE HOUSE STATI ON 90
AUGUSTA, MAI NE 04333 (207) 287-2015

TH S | S AN OFFI CI AL GOVERNMENT NOTI CE
AND MUST NOT BE DEFACED.




