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Minutes of May 13, 2009 Meeting

Chair Kate MacKay called the meeting to order at 10:02 a.m.

· Members present: Chair Kate MacKay, Secretary Dave Fluharty, Full Members Ole Jaeger and Jack Swift, and Alternate Member Lindsay Dorney (arrived at 10:20 before the vote on the May 1 minutes).
· Alternate Member: Chester Horne.
· Others present: Bob Trabona, Code Enforcement Officer (departed during discussion of Peterson appeal).
The Chair declared a quorum was present.

May l Minutes.
· Board members reviewed the minutes. The Chair noted that the Board had declined to accept an appeal application from John Peterson for specific deficiencies. Dave, as Secretary, had included them in a letter to Mr. Peterson, but they were not in the minutes draft. Board members requested the deficiencies be in the minutes as well.
· Motion: To accept the May 1 minutes as amended.
Moved by Ole, second by Jack. Vote: 5-0 for approval.
Update of Peterson Appeal Application.
· The Secretary wrote a letter dated May 4 to Mr. Peterson informing him of the deficiencies in his application. No response to date.
· Any additional action by the Board depends on more information from Mr. Peterson. The Board will leave the application open until it receives his reply to the Secretary’s letter.

BOA Hearing Process.
· Before he left, Mr. Trabona had asked how the Board will inform him of pending applica​tions or of applications accepted as complete. Dave noted that all town officials received notices of hearings at least a week before BOA meetings. He has provided applications and other information informally. The Board asked the Secretary to provide the applicable town official, after a hearing date is set, with one of the seven copies of the applications and supporting documents it receives from applicants.
· Meetings to consider applications.

· Dave noted that, as per the BOA Ordinance, when an application is received, the Chair and Secretary review it. If the information appears sufficient for the Board to consider it, the Chair sets a meeting date. Dave, as Secretary, forwards the applicant a notice of the meeting as part of its distribution, which includes posting and to town officials.

· The Board discussed what should be decided at this meeting, which would influence whether the applicant’s attendance should be requested. The consensus was that the Board would decide if the application was complete and timely, and whether any members had a conflict of interest.
· Therefore, the applicant’s attendance is not needed for these decisions. He/she can attend and comment, so the current notice procedure is sufficient.

· Hearings.

· At the hearing, the Board should formally decide it has jurisdiction and that the appellant has standing.

· In notices to all parties of a hearing, the Secretary should request that anyone with handouts for their information presentation should bring enough copies for all Board members and participants.
· Variance appeals if no permit request.
· Jack asked the Board’s opinion about considering variance appeals if the applicant has not requested a permit. There are circumstances in which a resident wants to build an accessory structure for which he/she does not need a permit, but which requires a variance for its location or height. In other instances, a resident might want to know if the Board will grant a variance before requesting a permit.
· Ordinances, statutes, and the MMA Board of Appeals Manual are vague about whether a permit request must precede a variance request.

· The Board asked Jack to request guidance from MMA legal staff.

· Findings of Fact.

· The Board agreed that Findings of Fact should include all the basic information about an appeal.
· Dave noted that a completed application contains much of the needed information, and he could prepare preliminary findings from it. The Board agreed that, since the accepted application is public information, the Secretary should prepare such preliminary findings of fact with the Chair’s concurrence.

· During the hearing the appellant should confirm the accuracy of the information. After the Chair closes the hearing, he/she will read the preliminary findings, amended as appropriate from the testimony, into the record and request a vote.

· Board members will propose additional findings of fact from the testimony. The Board should ensure that all ordinance and statute provisions relevant as review criteria are included in the findings of fact. The Chair will call for votes on any additional findings of fact.
· Hearing and subsequent meetings.
· Past practice has been to complete the decision-making process after closing the hearing. Some members have wished for more time to consider the evidence and to prepare findings of fact and conclusions of law.

· The Board agreed that, after it decides an application is complete, the Chair, with Board concurrence, will set three dates: (1) for the hearing and beginning the decision-making process, (2) for review of hearing minutes and continuation of the decision-making process, and (3) for voting on and signing the decision.

· During the period between the first and second meetings, the Recorder will prepare the minutes and Board members can reflect on the evidence and the decision-making steps. If the Board determines that it can accomplish everything in two meetings, it will cancel the third meeting or hold it for another purpose.

· Issues considered during an appeal.

· Dave noted that during a hearing or record review the Board could identify issues relevant to the appealed decision, but neither the appellant nor other participants had made the issues part of the record. He asked if the Board should consider such issues. He had not found any guidance in ordinances, statutes, nor the MMA Board of Appeals Manual.
· The Board asked Dave to prepare a query to MMA legal staff, to distribute it to members for review, and to email the accepted query to the MMA.

Date for Next Meeting. Wednesday, June 5, 2009. The primary agenda item will be preparation for the Town Meeting.
Adjourn.
· Motion to adjourn: Moved by Lindsay, second by Ole. Vote: 5-0 for approval.
· Adjourned 12:25 p.m.
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