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Minutes of April 7, 2010, Meeting

Chair Kate MacKay called the meeting to order at 2:00 p.m.
Members present: Chair Kate MacKay, Secretary Dave Fluharty, and Full members Ole Jaeger, Jack Swift and Lindsay Dorney.
Members Absent: Alternate member Chester Horne.
Others present:
Clifford H. Goodall, Attorney for Ms. Haddock
Carl W. Stinson, Town Attorney
James D. Poliquin, Attorney for abutters Mr. and Mrs. Karbiner
The Chair declared a quorum was present.

Minutes of March 17, 2010, Meeting.
· Board members reviewed the minutes of its March 17 meeting, and made revisions.
Motion: To accept the March 17 meeting minutes as amended.
Moved by Ole, second by Jack. Vote: 5-0 for approval.

Wanda K. Haddock Administrative Appeal for Ordinance Interpretation.

· Kate noted that Mr. Goodall, as the attorney for Wanda K. Haddock, had filed her March 12 application for an administrative appeal in the Town Office on March 15. It related to a Planning Board decision of March 3, twelve days earlier. Dave informed members that he had asked Mr. Goodall to provide the Board with copies of the Planning Board’s written decision and its minutes of its March 3 meeting. Members now have copies of these documents. Finally, Ms. Haddock was the owner of the property.
Motion: The Board finds that Wanda K. Haddock’s March 12 application for an administra​tive appeal is complete and timely, and that she has standing to file the application.
Moved by Dave, second by Ole. Vote: 5-0 for approval.

· Members agreed that no one had a conflict of interest to hear this appeal.

· Several Board members requested clarification of what the applicant requested before they determined jurisdiction. Kate asked Mr. Goodall to describe the request.
In reply Mr. Goodall stated that Ms. Haddock had requested a building permit to expand the existing residential structure on her property. The Planning Board concluded that there can be no building on the nonconforming lot because of the BOA decision. The first issue, then, is the Planning Board’s interpretation.
Mr. Goodall continued: The abutter has also challenged the grandfathered status of the house based on the legality of a large deck on the house. He requested the Board decide this second, or “deck” issue.
Jack noted that the Planning Board had not considered the matter. All the attorneys spoke in favor of the Board considering the second issue, and affirmed they wanted the Board to bring it to a conclusion.
· To separate the issues, Dave proposed a motion for BOA jurisdiction and standard of review that addressed the first issue.
Motion: That Wanda K. Haddock appeals the Planning Board’s March 3rd decision to apply the BOS’s October 30, 2009, decision to deny her January 29 building permit application, that Shoreland Zoning Ordinance §16.H.(1)(a) provides the Board of Appeals with jurisdiction to decide such appeals, and that the Board will conduct an appellate review of Ms. Haddock’s March 12 appeal application request.
Moved by Dave, second by Jack.
Vote: 5-0 for approval.
· Kate asked the attorneys to provide a legal basis for BOA jurisdiction to consider the second issue raised by Mr. Goodall.
Mr. Stinson noted that the Planning Board had not considered the matter, but the Board could still consider it. Not hearing new evidence in an appellate review is intended to protect parties from the BOA considering evidence not presented to the Planning Board. The parties waive that protection. BOA consideration of the issue would increase efficiency of the process, and the town agrees with it doing so.
Mr. Poliquin noted that he had raised the second issue in 2005. The Planning Board did not address it then because its action made it unnecessary, nor has it been necessary to address the issue in subsequent building permit requests. He agreed that not considering additional evidence in an appellate review was for the protection of all parties, and he agreed with the Board’s considering additional evidence in this instance.
Mr. Goodall agreed with the points made by the others, and with the Board hearing this issue at this time.
· Some members expressed concern that, if the Board decided an expansion to the existing structure is OK, it would have to refer it to the Planning Board for reasons in addition to the second issue.
Mr. Stinson noted that if the Board decided nothing could be built, then the matter was closed for the town and the parties would proceed to court. If the Board decided an expansion was permissible, the Planning Board must act. Whatever the Planning Board decided with regard to the second issue, one of the parties would appeal the decision and the Board will have to consider on appeal. To decide it now saves time.
· Jack proposed that the Board, on April 14, hear only evidence for the first issue, and decide it. Then, based on that decision and whatever arguments parties presented at that time, the Board would decide whether to consider the second issue on April 21.
Members discussed Jack’s proposal, speaking largely in favor of it. Several attorneys asked for clarification of the proposal, including for what dates they should prepare arguments to address the first or second issue. Members agreed with the proposal and suggested that the Chair could rule on the procedure.
Kate stated that the Board had jurisdiction to decide the first issue, which it would do on April 14. After its decision on that issue, the Board would decide whether to proceed with the second, and, if so, how.
· Jack stated that the Board’s 30 October 2009 decision was based on the 2007 Shoreland Zoning Ordinance (SZO). This appeal relates to a building permit request under the 2009 SZO, which replaced the 2007 version. He proposed that the Board consider only the 2009 SZO and determine if that decision applies to an expansion.

· Members discussed what documents should constitute the Planning Board record in addition to those provided by John Evans as Planning Board Chair. They agreed on what documents should be added to have a complete Planning Board record, and Dave will edit the table of contents to reflect those agreements. (A copy is an attachment to these minutes.) Members asked Dave to request from John Evans a copy of his March 1 email.
Dave had provided copies of the record table of contents to those present. Kate provided them with a copy of a document they did not have. They agreed Dave could email other documents to them.

· Kate reminded everyone that she had set the next meeting and hearing for 10:00 a.m., Wednesday, April 14, 2010. Messrs. Stinson, Goodall, and Poliquin left the meeting.
Budget FY 2010-2011.

· Kate noted that David Moyes had provided the proposed the 2010-2011 budget, and provided a copy. The proposal is for $1600, the same amount as for this fiscal year. She explained that David’s proposal for $200 for Misc./Ads/Printing reflects the $63 the Times-Record charges to provide public notice for each hearing. He had obtained that charge from Mary McDonald, the Board of Selectmen Administrative Assistant.

· Members agreed David’s proposal was a reasonable budget request, and that Kate should advise David of its approval.
Ordinance Revision Proposals.
· Kate distributed an email exchange between herself, Jack, and Rick Freeman. Those emails are attached to these minutes for the record.
· Kate noted that the Planning Board had planned to discuss the Board’s proposed ordinance revisions at its March 31 meeting, but she had not heard what they decided. She noted that the Board had to submit its proposed changes to Mary by April 23. She will call John Evans for results of their review.
BOA Rules of Procedures
· Kate had assembled input from various members into the draft procedures. Members discussed several proposals and offered suggestions. Kate recorded the changes, will edit the draft, and distribute for the next meeting for administrative matters.

Adjourn.

Motion to adjourn: Moved by Dave, second by Jack. Vote: 5-0 for approval.

Adjourned at 4:20 p.m.
Approved by the Board: April 14, 2010.
Attachment:
1. The Planning Board’s Record of Its March 3, 2010, Decision on Wanda K. Haddock’s January 29 Building Permit Request.
2. Emails between Kate McKay, Jack Swift, and Rick Freeman, subject: Proposed Change to the BOA Ordinance.
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