Georgetown Board of Appeals
Minutes of January 23, 2009, Meeting

BOARD OF APPEALS, TOWN OF GEORGETOWN

March 18, 2009  Minutes
Hearing on Administrative Appeal of the denial by the Code Enforcement Officer of a building permit to construct a utility tower/antenna, on Lot 5U-001.
Chair Kate MacKay called the meeting to order at 10:00 a.m.
Members present: Chair Kate MacKay, Secretary Dave Fluharty, Full Members Ole Jaeger and Jack Swift, Alternate Member Chester Horne and Alternate Member Lindsay Dorney
Absent Members: None

Others present:

Hugh Nazor, on behalf of Indian Point Association, Applicant

Bob Trabona, Code Enforcement Officer

The Chair stated that a quorum was present.  The Chair appointed Alternate Member Chester Horne as a full, voting member for this meeting, hearings, and subsequent decisions.
Hearing for the Indian Point Association, Administrative Appeal Application
The Chair stated that Hugh Nazor has authority to action on behalf of the Indian Point Association.  The Chair informed those present that the hearing is open to anyone else who has statements, and that after the information is presented, the public portion of the hearing will close. The public may stay but may not participate unless facts are misrepresented. The Board will prepare Findings of Fact and Conclusions of Law.
Chair MacKay stated that the proposed site is not in the shoreland zone, as was stated in the Code Enforcement Officer’s first letter, which was corrected by a second letter from the Codes Enforcement Officer (CEO).  The second point is how the Building Permit Ordinance (BPO) is interpreted.
Presentation by Hugh Nazor, Indian Point Association
Mr. Nazor presented a history of the project and an interpretation of the language in the ordinance.  He went to the Planning Board (PB) last year.  The PB was busy writing the shoreland zoning ordinance changes but he gave the PB a complete application and a check.  The PB wasn’t sure how to permit the application as it is not a primary structure and said it should go to the CEO.  He sent in a new application  and talked with the CEO, and they mutually decided to not rule right away but wait for the anticipated, new commercial broadband ordinance to be written, in July or August.  This ordinance is not done yet as of today.  The Indian Point Association (IPA) put off for one year having this internet service, so it was with the mutual agreement of everybody involved that the Association went ahead to this stage.  Mr. Nazor stated that most people are aware of the necessity of broadband internet service, he referred to news articles, and stated that high speed internet service is a necessity as much as telephones were.  Past practices in Georgetown have permitted flagpoles as commercial broadband towers.  Because AT&T came in here, and said, we’ll go to court and do it anyway.  IPA has never put itself in an adversarial relationship with the Town or the CEO, and IPA wanted to wait for the new ordinance, but we couldn’t wait anymore.
The ordinance has never been strictly enforced – there are free standing antennas in town exceeding 35 feet.  Paraphrasing Mr. Nazor:  

Now I’ll get directly to the language.  We’re all familiar with the difference between the BPO and the Shoreland Zoning Ordinance (SZO) and what they say about antennas.  The SZO has had language added to it saying specifically that the forbidden structures include commercial radio communication towers.  In the same paragraph, the BPO has no such language added.  That language would not have been added to the SZO were it not necessary.  The only reason to add that language to the SZO was to exclude a certain type of antenna from the shoreland zone.  IPA would not be raising this antenna were it visible in the shoreland zone. 
Mr. Nazor referred to definitions of the word “antenna”, its history, and the output of antennas.  The use of antenna has meant the entire structure for radio and television broadcasting, as opposed to the “aerial,” which is the active wire part of the structure.  A not unreasonable interpretation is to say that the wire part is the antenna, and the tower it is on is the structure.  But, if that were the solid interpretation, then the change made to the SZO to prohibit commercial radio towers would be unnecessary.  
Mr. Nazor addressed the current intent of the ordinance, which he stated is to allow such things as this.  Paraphrasing Mr. Nazor:  
The town is struggling to get this kind of ordinance, and since it is possible to interpret the ordinance as written, to allow this, I see no reason not to.  If it were the intent of the town now to write an ordinance to disallow such structures, IPA wouldn’t be here and rush in something that would not be allowed.  But we are in exactly the opposite situation.  But if we don’t start soon, we won’t have facilities in place for use this summer.  

Mr. Nazor read from the Building Permit Ordinance regarding the exclusion of chimneys, antennas and flagpoles, and stated that his proposed structure is an antenna, and that it doesn’t need to be attached to a house any more than a flagpole or a chimney on a barbecue would need to be to fit in this law.  Mr. Nazor thanked the Board and said he had finished his presentation.

BT:  
Said that he is in a somewhat conflicted situation; he has been interested in broadband access and agrees that it is a necessity.  But, as stated in the BPO, structures shall not exceed 35 feet exclusive of chimneys, antennas and flagpoles.  What is a structure?  The definition of structure in the BPO is what he has to go by, and Mr. Trabona read the definition of structure from the BPO.  The tower that an antenna sits on, fits the definition of structure built to support property of any kind, which is what he made his ruling on.  In the past the ordinance has not been strictly enforced and that there are a number of freestanding antennas on the island, which is what Mr. Nazor stated.  There are three AT&T flagpoles, and one other which is on North End Road and is a ham radio antenna.  The MMA handbook for CEOs states that local municipalities are not allowed to regulate the height of ham radio antennas and must accommodate reasonable ham radio antennas and communications.  Mr. Trabona read from law cases which ruled against local ordinances that denied ham radio antennas.  He cited instances where the Maine Supreme Court ruled that a satellite dish is a structure for purposes of SZO setbacks and defined a satellite dish and supporting elements as a structure, which sets precedent that the supporting elements of an antenna is a structure.  He stated that this backed up his reasoning to deny the permit because it is a structure and it exceeds the 35 foot height limitation.  Paraphrasing Mr. Trabona:

The town is working on a tower ordinance.  AT&T said our ordinance had holes in it and recommended that the town revise our ordinance, in 2001.  Nothing has been done and the tower ordinance was tabled because of the SZO revision.  There is active engagement in writing a tower ordinance and give rights back to property owners so they can develop their property.  The ordinance will allow “proper towers” rather than flagpoles.  There are 2 other companies that want to put up cell phone towers – they can’t use the existing ones.  

KMK:
We do not have an [tower] ordinance and we are here to decide whether this is an antenna or a structure.

BT:
In my opinion, it’s a structure.

HN:
You can call it a structure and call it an antenna/structure and still pass it.  You can call it a structure and a tower and an antenna and probably not pass it.  I didn’t know there was a ham radio exclusion, and we are willing to put a ham radio antenna on the tower which will take it out from under the ordinance, and we have a licensed ham radio operator.

CH:
In the BPO, and if I follow the CEO’s logic, if I stick a TV antenna onto my building, I can only put the antenna up there; I can’t put the pole up there to hold the antenna because then it’s a structure.  Why the difference between a TV antenna with a pole, and a communications antenna put on a pole….outside the shoreland zone, the interpretation becomes different between the two objects.
BT:
This is a free-standing structure, so it’s an accessory structure on the property, and must meet the requirements of a structure on property.  A pole on a house for an antenna, that’s an attachment to your house, and a pole is not a structure.

JS:
The application refers to a utility tower/antenna.  It clearly states in the application that you are planning to build a utility tower and antenna.  There is a picture that shows a tower with a parabolic antenna on top – is that a correct characterization.

HN:
There are various definitions that call the entire thing an antenna, or anything that holds it up is a structure.  In my letter to appeal the decision, I stated that there can be multiple aerials on this antenna structure.  Verizon is looking for places for cell phone antennas.  The IPA is paying for the tower because companies don’t have the money for small number of clients.  IPA will allow other areas in town to use the tower and put up aerials that will feed them.  There can be multiple aerials on one tower, but I like the ham radio idea – it takes it out from under your jurisdiction all together.

CH:
This antenna will be attached to a building less than 100 square feet.  So, therefore it is on a structure, but the structure doesn’t need a permit.  Is your appeal that this antenna is attached to this structure?
HN:
Yes, that is what Internet Solutions said they would do.  I wouldn’t need a permit for a building less than 100 square feet, but I didn’t want to use the town in that way.

OJ:
Point of order:  Bob is looking at the BPO that just passed, but since this case predates that BPO, we shouldn’t be looking at it for this case.

JS:
That portion of the BPO has not changed; it is immaterial which version of the BPO we use.

BT: 
I must comment that the BPO application submitted to me has no drawing of any structure other than a tower.  My decision was based on the paperwork that was submitted to me.  I cannot make a ruling on paperwork that was submitted after the fact to the BOA.

CH
This picture says it was submitted with the original application.

BT:
Here’s the application that was submitted to me.

CH:
There are no pictures attached.  Was that submitted to the planning board?
HN:
I included a picture to show the small size of the tower to the PB but not to the CEO.

Chair MacKay asked for any other questions or clarifications.

MOTION:  to close the public portion of the Hearing.  Moved by D. Fluharty, seconded by J. Swift,  vote: 5-0 for approval

The Chair declared the public portion of the hearing closed.

DF:
I have prepared some Findings of Fact and have some others to suggest.

KMK:
If there are no objections, I will read Dave’s Findings of Fact.

{The Chair read the Findings of Fact}  See Attachment A.
JS:
I have not heard anything to the contrary but there may be additional Findings of Fact.

OJ:
7A is superfluous

KMK:
4 – the application states tower/antenna on the permit

JS:
The 80 foot utility tower/antenna is referenced on the application. 
The Board had general discussion regarding the suggested Findings of Fact from D. Fluharty.

JS:
I have some suggestions for further Findings of Fact:


Mr. Swift read definitions of the word antenna from Webster’s Dictionary and The Free Dictionary on Google, which read that antenna refers to a “usually metallic apparatus for sending or receiving electromagnetic waves.  He stated that both refer to the actual facility that sends and receives the radio signal, which is on top of the tower.  He proposed the definitions for a Finding of Fact.    
Mr. Nazor introduced another definition of antenna which includes the structure, that part of the antenna that does not send or receive but provides support.

KMK: 
The ordinance talks about antennas as being the whole thing; and antennas and structures are not separated in the ordinance.  We could find thousands of definitions. 

CH:
At the time that this was written most people didn’t have parabolic dishes for satellite.  They had TV antennas and rotators, it was written in 1987, and primarily concerned with the 2 meter antennas stuck on roofs.

OJ:
I would like to propose a Finding of Fact:  the applicant has stated that the IPA is willing to use this tower/antenna as a ham radio antenna and attach the internet antenna to it.

DF:
I have some others, which follow the MMA’s suggestions, to list all the relevant provisions of ordinances.

Mr. Fluharty passed out a sheet listing four relevant provisions applicable for jurisdiction for this appeal.  See Attachment B (#8-11)
KMK:
These are all true and we’ve covered them.  (Attachment B, Item 8, a-d)
DF:
Also, BPO § 9b maximum height limit, §14 for the structure and d is from BOA ordinance which gives the board the power to interpret the provisions.  The Decision on the appeal is going to depend on interpretation of 9b.  Item 10 is a list of what the Supreme Court has said regarding ordinance interpretation.  I went back to the originals, 1985, and these are the basic ones often cited by other cases.  We’re supposed to establish a standard for review.
KMK:
These are not Findings of Fact but will help in our deliberations and support our decision.   
OJ:
We should start voting on individual Findings of Fact, decide what we want to include, and we should start with Dave’s primary sheet.
The Board went back to the primary sheet supplied by D. Fluharty.  See Attachment A.
JS:
Federal Communications Commission (FCC) has on its website a statement that the Telecommunications Act of 1996 prohibits local governments from establishing laws or ordinances which effectively make it impossible for citizens to obtain free competition in cell tower communications.  I could rephrase it as a Finding of Fact, but it’s a comment.  The FCC says that federal law doesn’t allow ordinances that prohibit wireless towers and it also says that most ordinances can be challenged in court, and would be found to be an illegal ordinance.  However, we do have an ordinance that states what it states and we need to interpret what it states and act on that ordinance and cannot act on the supposition that the FCC will overturn the ordinance by a court decision.

CH:
Within 15 miles of an interstate highway a town cannot stop a cell tower from going up.

JS:
This gives urgency for the need to develop our own ordinance that permits cell towers.

HN:
The internet provider sells VOIP, voiceover internet protocol,  telephone service which qualifies him as a personal wireless provider.

KMK:
We have a suggestion to go over these findings of fact, which is a good idea.   
JS:
Let’s vote on each one, and we just need a majority approval.
Findings of Fact 

After discussion, the Board of Appeals voted on the following:

1. The applicant is Hugh Nazor, Secretary-Treasurer of the Indian Point Association, acting on behalf of that Association, which are the property owner and sponsor of this project.

Vote:  5-0 approval
2. On August 27, 2008, the applicant requested a building permit from the Code Enforcement Officer (CEO) to construct an 80 foot utility tower/antenna.
Discussion:  There was general discussion regarding the date on the application; the CEO said he based his decision on an application dated 08-27-08.

Vote:  5-0 approval
3. On January 28, 2009, the CEO denied the requested building permit, amending his denial letter on February 26, 2009.
Vote:  5-0 approval
4. The applicant has appealed the CEO’s denial of the building permit and wants the Board of Appeals to reverse that denial based on interpretation of the ordinance.

Vote:  5-0 approval
5. The applicant stated that the following was wrong about the CEO’s ordinance interpretation: 

a. The Building Permit Ordinance states, in § 9.b: “Maximum Height Limit for Structures:  Structures shall not exceed 35 feet measured from the mean original grade at the downhill side of the structure, exclusive of chimneys, antennas, and flagpoles.”  


b.  This language says that certain structures are excluded from this height limit. They are flagpoles, chimneys, and antennas.  

c.  Nowhere does the ordinance say that such structures must be in any way associated with another primary or secondary structure. The language would allow an outdoor grill with a 40 foot chimney, an 80 foot flagpole, and an 80 foot antenna.  

d. Town officials have interpreted this language to allow flagpoles that are, in fact, cell phone antennas. In addition, other freestanding antenna structures have been erected and allowed within the town.
Vote:  5-0 approval
Discussion:  The Board discussed that the burden of proof is on the applicant, and that the applicant proposed an interpretation of what the language says in the ordinance.

6. These are two of many other similar definitions of antenna:

From Merriam Webster’s Dictionary:  a usually metallic device (rod or wire) for radiating or receiving radio waves.

From the Free Dictionary:  a metallic apparatus for sending or receiving electromagnetic waves.  
Vote:  5-0 approval

7. Another definition of antenna is from the Britannica Concise Encyclopedia:  a component of radio, television and radar systems that directs incoming and outgoing radio waves.  Usually of metal, antennas range in shape and size from the mast like devices used for radio and television broadcasting to the large parabolic reflectors used to focus satellite signals and the radio waves generated by distant astronomical objects and reflect them toward the centrally located receiver.  
Vote:  5-0 approval
8. The applicant has stated that the Indian Point Association is willing to use this tower as a ham radio tower and will attach an antenna for internet communications, and the Association has a licensed ham operator in its membership.   
Vote:  5-0 approval
Discussion:  The CEO stated that the appeal is to define “structure” and whether the tower is a structure.  The ham radio antenna has no standing and should not be a Finding of Fact for this discussion.  The Board of Appeals stated that they have de novo hearings, and having all the facts, can then decide to not consider them later, and that it is not limited to a single definition of structure.  The Board stated that the FCC regulations are not Findings of Fact but are part of the discussion, as well as the Supreme Court cases presented earlier in the meeting.
The Board agreed that the decision on the appeal depends on its interpretation of BPO §9.b but that it is not a Finding of Fact.  That a court’s interpretation of an ordinance must not create  absurd, inconsistent, unreasonable or illogical results (Attachment B) is important to keep in mind.
The Chair stated that the Board will begin discussing Conclusions of Law, which require a recorded vote.

DF:
If one looks at the rules and how to interpret the ordinance, it is necessary to look at the plain language of the ordinance.  In BPO §9.b, the subject of the sentence is structures.  “Shall not exceed” places limitations on “structures,” it is then how to measure a structure, and then what the exclusions are, which are a series:  chimneys, flagpoles and antennas.  To be consistent within that sentence, chimneys are a type of structure, flagpole is a type of structure, and the only way that an antenna fits and makes sense, is that it is an antenna/structure.

JS:  
I would disagree with that.

DF:
I don’t see how you can have a series of structures: chimneys, flagpoles and antennas, and not see an antenna as a structure.

JS:
I would propose as a conclusion of law that an antenna be defined as  that portion of the antenna/structure which receives and transmits the electromagnetic waves.  And that the structure portion of the antenna/structure be the support for the antenna.  
DF:
As a conclusion of law, what law are you dealing with?  How does that fit with the ordinance?
JS
I’m interpreting the BPO.  The common sense interpretation of this ordinance is that structures will not exceed 35 feet measured from the original grade of the downhill side of a structure, and that a structure is a building, exclusive of chimneys on the building, antennas on the building and flagpoles on the building.  A flagpole cannot exceed 35 feet in height.

CH:
If that is the interpretation of the ordinance, then we have three cell towers in town that are independent free-standing structures.  If the common interpretation as reflected by past behavior of the planning board and the town, that a flagpole can be any height it wants to be and an independent structure, then that’s a different interpretation.

KMK:
The solution is to make a different interpretation of antenna and conclusion of law.

OJ:
I see the whole structure as being an antenna because there’s no other reason for the structure to be there.  It’s not a dog house.

KMK
We have a difference of opinion, so we need a conclusion of law and it’s going to come down to a vote.

DF:
That the proposed project is to build an antenna/structure and the BPO §9.b excludes it from the 35 foot maximum height.

JS:
What’s your conclusion?

DF:
The conclusion of law is that the proposed project is to construct an antenna/structure and BPO §9.b excludes it from the 35 foot maximum height.

OJ:
Thereby removes it from the jurisdiction of the Board; where are you going with this?

KMK:  from the [jurisdiction of the ]CEO.

DF:
That answers his appeal.  
JS:
No it doesn’t.  It uses the word antenna/structure and you’d have to make a separate statement that the word antenna means structure.

KMK:
Includes the structure.

CH:
That is what the ordinance says.

OJ:
You don’t have to define structure per se.  You’re just saying this does not meet the definition.
DF
I had as an earlier finding of fact that we never voted on that the ordinance means that it excludes chimney-structures, flagpole-structures and antenna-structures.  I like that more as a finding of fact than a conclusion of law, but I can make it a conclusion of law.

OJ:
It’s a conclusion because you’re taking it from the ordinance.

KMK: 
So an antenna being defined under the ordinance….

CH:
is a structure.  The way I read the sentence in 9.b, I interpret it to mean that a chimney, antennas and flagpoles are structures.

DF:
We should put that as a conclusion of law.

CH:
That’s the way we should go.

DF:
The conclusion of law is that the plain language of §9.b is that chimneys, antennas and flagpoles are types of structures and therefore each is excluded from the 35 foot maximum height rule.

JS:
My conclusion of law is withdrawn because it becomes unnecessary, unless this one fails.

Conclusion of Law:

The plain language of the Building Permit Ordinance §9.b is that chimneys, antennas and flagpoles are considered structures and therefore each is excluded from the 35 foot maximum height rule.

Vote: 4-1 approval

D.Fluharty:  yes.  This interpretation provides consistent meaning across all conclusions and the meaning of the ordinance provision as a whole and section 14, definition of structure.

J. Swift:  no.  The language in the BPO does not state that chimneys, flagpoles and antennas are structures.  It excludes them from the height limitation but does not specifically state that they are structures.  The intent of the language appears to be that chimneys antennas and flagpoles are associated with other structures and are not subject to the height limitation.  I would also like to read from the definition of structure attached to the BPO that anything built for the support of property of any kind is a structure and the tower used to support the antenna is in fact a structure and subject to the height limitation.

O.Jaeger:  yes.  The sole need for this structure is to act as a communications antenna, which includes the whole thing.  It has to pass based on that.

C.Horne:  yes.  My interpretation of §9.b is that because of the written sentence says that chimneys, flagpoles and antennas are structures, and they’re excluding them from this in the same sentence; they’re excluding them.  Secondly, §14 says that anything built for support of property of any kind is a structure, and that is exactly what they’re building.  It’s in the ordinance.
K.MacKay:  yes.  My understanding of where this is located in the BPO, under maximum height limit of structures, and it specifically says chimneys, antennas and flagpoles and that everyone would agree that chimneys and flagpoles are structures, so an antenna would have to be considered a structure.

The Chair asked for a decision:

JS:
to approve the appeal and allow the construction of the tower/antenna as proposed by the Indian Point Association.  

The Board discussed the wording, and discussed that the permit goes back to the CEO, but does not need a permit because it is under the square footage and excluded from the height requirement.

HN:
it was voted at an Indian Point Meeting that it is required to receive the necessary permits from the Town.  However, some members of the Planning Board stated that the guy-wires are an area of structural influence, which expands it beyond the square footage.

KMK:
That has not come up here, and we reversed the decision of the CEO to allow the antenna, and the CEO can decide whether to issue the permit and can advise the IPA.
KMK:  The decision is to reverse the decision of the CEO.  I am reading from the ordinance,
and this is what we can do; we can’t give him permission, but we can reverse the refusal and the CEO can decide what he will to.

DF:
the main thrust of the appeal was an ordinance interpretation and we have approved the administrative appeal to reverse the CEO’s denial of a building permit.  

OJ:
The town can still ask for reconsideration of this appeal. 

Decision:

That the Board of Appeals approves the administrative appeal thereby reversing the CEO’s decision to deny a building permit.
Vote:  5-0  approval

The Chair informed those present that the next meeting of the Board of Appeals is March 30, 2009.

Motion:  to adjourn.  Moved by O.Jaeger, seconded by C.Horne.  Chair MacKay declared the hearing adjourned at 12:30 pm.

Respectfully submitted,

Kristin Malin

Attachment A:

Findings of Fact

1. The applicant is Hugh Nazor, Secretary-Treasurer of the Indian Point Association, acting on behalf of that Association, which is the property owner and sponsor of this project.
2. The property is Lot No. 1 on Tax Map U-5, and the project is off of Indian Point Road on that property.
3. The applicant has demonstrated the Indian Point Association’s legal interest in the subject property by providing a copy of a deed.
4. On June 24, 2008, the applicant requested a building permit from the Code Enforcement Officer (CEO) to construct an 80 foot tower and a device on top to send and receive wireless internet waves
5. On January 28, 2009, the CEO denied the requested building permit, amending his denial letter on February 26, 2009.
6. The applicant has appealed the CEO’s denial of the building permit, and wants the Board of Appeals (Board) to reverse that denial based on interpretation of the ordinances and findings of fact.

7. The applicant stated that the following was wrong about the CEO’s action: 

a. The CEO’s January 28, 2009, letter cites the Shoreland Ordinance as the basis for his denial. The applicant states, and the CEO has acknowledged in his February 26 letter, the Building Permit Ordinance applies rather than the Shoreland Zoning Ordinance.

b. The Building Permit Ordinance states, in § 9.b: “Maximum Height Limit for Structures:  Structures shall not exceed 35 feet measured from the mean original grade at the downhill side of the structure, exclusive of chimneys, antennas, and flagpoles.”

c. This language says that certain structures are excluded from this height limit. They are flagpoles, chimneys, and antennas.

d. Nowhere does the ordinance say that such structures must be in any way associated with another primary or secondary structure. The language would allow an outdoor grill with a 40 foot chimney, an 80 foot flagpole, and an 80 foot antenna.

e. Town officials have interpreted this language to allow flagpoles that are, in fact, cell phone antennas. In addition, other freestanding antenna structures have been erected and allowed within the town.

Attachment B:

8. The following paragraphs are the relevant provisions of Town ordinances:

a. Building Permit Ordinance (BPO) § 10.b: “Administrative Appeals:  The Board of Appeals may, upon written application of an aggrieved party and after public notice, hear appeals from determinations of the . . . Code Enforcement Officer in the administration of this Ordinance….  Following such hearing, the Board of Appeals may reverse the decision of the . . . Code Enforcement Officer only upon a finding that the decision is clearly contrary to specific provisions of this Ordinance.”

b. BPO § 9.b: “Maximum Height Limit for Structures: Structures shall not exceed 35 feet measured from the mean original grade at the downhill side of the structure, exclusive of chimneys, antennas, and flagpoles.”

c. BPO § 14: “Structure: Anything built for the support, shelter, or enclosure of persons, animals, goods, or property of any kind, exclusive of fences and steps, stairs, or wheelchair ramps used exclusively to gain access to a building doorway.”

d. Board of Appeals Ordinance § V.B.1: “The Board shall have the following powers: . . . .
4. To interpret the provisions, which are called into question, of any applicable Town ordinance.”
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