International trade agreements

Compiled by Sarah Bigney, Maine Fair Trade Campaign
Sources: WTO: www.wto.org, Forum on Democracy and Trade: www.forumdemoracy.net

NAFTA: North American Free Trade Agreement
Free trade pact between Mexico, U.S., and Canada. Went into effect in 1994. Removed
tariffs and quotas and opened markets in all three countries to each other.

CAFTA: Central American Free Trade Agreement
Free trade pact between U.S., Costa Rica, Honduras, El Salvador, Nicaragua, Guatemala,
and the Dominican Republic. Passed in 2005. Modeled after NAFTA.

WTO: World Trade Organization

Organization of 153 countries, designed to liberalize trade, eliminate taxes or tariffs and open
borders for free flow of goods. Created in 1995 out of its predecessor the General Agreement
on Taxes and Tariffs, or GATT. The WTO governs by completing “rounds” of negotiations and
coming to a series of agreements that representatives of member nations agree to and each
countries' parliament or Congress must ratify.
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here are abou O. Afew of the most significant are:
Agreement on Agriculture (AoA)
The AoA has three central concepts, or "pillars": domestic Support market access and export

subsidies.
General Agreement on Trade in Services (GATS)

The GATS was created to extend the multilateral trading system to service sector, in the same
way the General Agreement on Tariffs and Trade (GATT) provides such a system for
merchandise trade. This particularly effects state governments that oversee service licensing,
etc.

Trade-Related Aspects of Intellectual Property Rights (TRIPs)

The Agreement on Trade-Related Aspects of Intellectual Property Rights sets down minimum
standards for many forms of intellectual property (IP) regulation.

Technical Barriers to Trade (TBT)

TBT attempts to ensure that technical negotiations and standards, as well as testing and
certification procedures, do not create unnecessary obstacles to trade.

Other bi-lateral free trade agreements modeled after NAFTA of which the U.S. is a party:

U.S.- Chile Free Trade Agreement (FTA) U.S. - Bahrain FTA
U.S.- Peru Trade Promotion Agreement (TPA) U.S. - Oman FTA
U.S.- Singapore FTA U.S - Israel FTA

U.S.- Australia FTA ‘ U.S. - Morocco FTA



Trade key terms

USTR: United States Trade Representative: The USTR is an ambassador level appointee of
the Presidential administration designated to oversee international trade policy. The current
USTR is Ron Kirk.

Doha Round: Current round of negotiations at the WTO. The round began in 2001 and has
not been completed because an agreement cannot be reached. The talks collapsed in the
most recent summit in 2008. Agricultural tariffs are one of the major sticking points.

Fast-Track: (Also called TPA- Trade Promotion Authority) The mechanism by which Congress
gives up its constitutionai right to negotiate trade policy and allows the Presidential
administration to do the negotiating. After the agreements are negotiated, Congress gets an
up or down vote on the agreement with no chance to amend. Once the President submits a
trade agreement for ratification, Congress only has 90 days to get the bill through both
chambers. There is a limit of floor debate to 20 hours in each chamber.

Fast-Track expired in 2007 and has not been renewed, so there currently is no negotiating
mechanism for trade agreements.

Federal/State Consulitation: Although the current model of free trade agreements directly

impacts state sovereignty and federalism, the process by which they are negotiated includes
no meaningful consultation with states.

IGPAC: The Intergovernmental Political Advisory Committee is one of many advisory
committees to USTR. IGPAC is the only advisory commitiee to represent the interests of
state and local governments. It has neither funding nor staff, and is often unable to access
important information on negotiations. It has 30 members, so not all states are represented.

Investor-State Rights: Found in NAFTA Chapter 11 and CAFTA Chapter 10, and in
subsequent trade agreements, these provisions grant the right to foreign investors the right to
challenge federal, state or local laws they think limits their right to future profits. They can sue
a country for damages or a reversal of the law or policy they see unfit.

Dispute Mechanism: Under the WTO, if one country feels that another has broken one of
the agreements it can bring forward a challenge. This dispute settlement is similar to
investor-state rights disputes, but instead of foreign investors bringing the challenge, the
country itself has to bring a challenge, so they are state-state disputes. These cases are not
heard in domestic courts but rather are decided by an international tribunal. There can either
be a fee levied, or the offending nation can offer up other sectors to open as a settlement.

Domestic Regulation: Proposed GATS provisions that would create major restrictions on
the ability of sub-federal governments (i.e. U.S. states) to license, regulate, or govern the
service sector.



Cases where state sovereignty has been challenged by foreign companies
or countries under international free trade agreements

Antigua v. United States: Gambling

The United States made a WTO commitment on gambling under the General Agreement on
Trade in Services (GATS). The Caribbean country of Antigua, home to many Internet gambling
companies, brought a WTO case against the U.S., claiming that federal and state gambling restrictions
on internet casinos were unfair barriers to trade. Antigua won the case. The U.S. has since pulled its
gambling commitment and is negotiating which sectors to offer in its place.

Methanex vs. United States: Water pollution

The state of California passed a law banning the gasoline additive MTBE because it was
contaminating ground water. Methanex, a Canadian company that sold MTBE, sued the U.S. under
NAFTA for the profits they would have made in the future if that law had not passed. Methanex
eventually lost the case. However, the California Department of Justice was never reimbursed for the
substantial costs they incurred defending against this NAFTA case.

Glamis Gold vs. United States: Mining

The Canadian company Glamis Gold Ltd. is challenging California’s environmental and land
use regulations on open pit gold mining in sensitive areas. Glamis is seeking $50 million in damages.
This case is still pending in the international tribunal.

Massachusetts Burma case: Human rights

Massachusetts passed a law that state agencies could not purchase from companies doing
business with Burma due to grave human rights abuses in that country. The EU and Japan took steps to
bring action against the Massachusetts law under the WTO procurement provisions. The WTO case
was eventually withdrawn and litigated through the U.S. courts. This is a clear example of state
procurement policies being challenged.

Vermont E-Waste: Environment health

Vermont State Senator Ginny Lyons proposed legislation about the environmentally safe
disposal of electronic waste in her state, and before the bill had even had a hearing she received a letter
at her home address from the People's Republic of China asking her to "cancel" the bill on the grounds

that it was trade illegal under the WTO Agreement on Technical Barriers to Trade.

Maryland Safe Children's Products: Product Safety

Maryland State Delegate James Hubbard sponsored a bill limiting levels of lead and toxins in
children's products, and before the bill was voted on he received a notice from the People's Republic of
China that they would challenge the bill under the WTO Technical Barriers to Trade if it passed.
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l Pending NAFTA cases:

v" Dow Chemical is challenging the Province of Quebec’s ban on four harmful pesticides.

v A Canadian cigarette company, Grand River, is challenging the terms of the ‘Master Tobacco
Settlement,” which has been so important for offsetting public-health costs borne by the state in
fighting tobacco-based illnesses.



Maine laws potentially vulnerable to challenge under
international free trade agreements

Economic development procurement policies
Preference for local business, like contracts or purchases for in-state bidders and manufacturers
when price, quality, and availability are equivalent (Title 5, 1825-B)

Environmental procurement policies
Preference for products that promote high environmental standards, like products and materials
with recycled content (Title 5, 1812), or cars with mileage ratings of at least 45 miles per gallon
(Title S, 1812-E)

Human rights and labor condition procurement policies
Preference for products that promote human rights, like apparel, footwear, and textiles made in non-
sweatshop conditions (Title 5, 1825)

Kid's Safe Product Law
Last spring, Maine passed the “Kid’s Safe Product Law”, a first in the nation law that allows
Maine to set up a process to quickly move towards the development and use of safe, affordable,
and effective alternatives to toxic chemicals in children’s products. (Title 38, 1609)

Electronic Waste
Maine requires electronic waste (e-waste) to be recycled or disposed of safety and with proper
reporting. Similar to the Vermont law that was targeted by China. (Title 38, 1610)

Buy America provisions
States that signed onto procurement chapters of different trade agreements are less able to direct
American Recovery and Reinvestment Act stimulus dollars to U.S. businesses..

Global warming prevention policies:
A number of global warming prevention policies could be at risk. RGGI, the Regional
Greenhouse Gas Initiative that Maine participates in to lower carbon outputs (Title 38, 530-B).
The state has renewable portfolio standards (Title 35A, 3210), which have been flagged also as
potentially vuinerable. The federal government of Canada and the Province of Alberta have
recently challenged California’s adoption of a ‘low carbon fuel standard.” The RGGI states are
also looking to adopt a low carbon fuel standard.

This is only a short sampling of policies that could be challenged under procurement, services,
and investment provisions of international trade agreements. Additionally, current negotiations
continue to expand the commitments offered under the WTO. State licensing and a number of
standards and policies could be subject to WTO ‘disciplines’ should those negotiations move

forward.

Compiled by Sarah Bigney, Maine Fair Trade Campaign



Preliminary Report on Water Policy and International Trade Law
William Waren’

September 11, 2009

1. Why international trade and investment agreements may impact Maine’s
management of water resources? Under U.S. domestic law, Maine has authority to
adopt water policy measures in order to protect the public health and the environment and
to ensure sustainable supplies of water at a fair price for individual consumption and
commercial use. In pursuit of these policy goals, Maine may want to consider, for

example, measures to regulate the export of water to internal and international markets.

Export of water, particularly where it hag beer

removed in large bulk gquantities, ca
damage the ecosystem. Scientific studies could determine whether habitats on land and
water might be damaged or destroyed as a result of large scale water exports from Maine.
As another hypothetical example, Maine--as a state that is rich in water resources-- may

want to ensure its control over those resources in the decades ahead when severe world-

wide water shortages are forecast, resulting in powerful economic and political incentives
for other regions and other countries to seek imports of Maine water on a truly massive

scale.

The question is whether international trade and investment law, either already adopted or
likely to be considered for adoption in the future, might thwart Maine should the state
adopt such aggressive water policy measures. It is a good question because the World
Trade Organization, NAFTA, and similar international agreements are designed to limit
the authority of state legislatures, agencies, and courts in the interest of maximizing the

volume and value of international commerce.

International tribunals created by these agreements have the power to punish the United
States through retaliatory trade sanctions or in the case of investment disputes through

awards of uncapped money damages for any state or local government measure,

" Policy Director, Forum on Democracy & Trade; Adjunct Professor, Georgetown University Law Center. 111 F
Street N.W. #102, Washington D.C. 20001; (202) 662-4236; wtw2@law.georgetown.edu.

1



including any water policy measure, deemed to violate international trade and investment

law.

Trade and investment cases are decided by tribunals of trade experts. Most are
experienced in commercial arbitration, not constitutional law or public policy. Few of
them are Americans, and few come from countries with a federal system of government
and a tradition of strong local gox;ermnent comparable to that of the United States. In
most countries sub-national units of government are mere administrative subdivisions of

a centralized and unitary state.

The unitary-state model of governance is reflected in international trade law, which
provides that sub-national units including American states and localities are bound by
global agreements, to which they have not consented, even if the global agreement
regulates core areas of state or local authority that could not otherwise be regulated by

national governments.

2. Why should the Maine Commission make the legislatﬁre and the public aware of the
WTO General Agreement on Tariffs and Trade (GATT) and the limits it may
impose on government restrictions on trade in water and trade in bottled water in

- particular?

Bottled water: Trade in bottled water is covered by Article XI of the GATT, which bars
quotas and other restrictions on exports.?‘ According to Howard Mann, a leading expert
on trade and the environment, “It is well understood that bottled water, for example, 1s
covered by trade law, and that restrictions on exports of bottled water are, therefore,

1 %93

significantly limited.

Given that bottled water is covered by the GATT and similar agreements on trade in
goods (or products), the next question is what “disciplines” or limitations on government
action are imposed. For example, in the case of the GATT, the “most favored nation”
discipline at article I requires governments that accord “any advantage, favor, privilege or
immunity” to any product destined for one country must accord that same benefit to like

products destined to all countries belonging to the World Trade Organization. Similarly,

2 Art. XT of the GATT, 1947, as renewed in 1994. See General Agreement on Tariffs and Trade, in The Results of
the Uruguay Round of Multilateral Trade Negotiations, The Legal Texts, World Trade Organization, 1995.

3 Howard Mann, “Implications of International Trade and Investment Agreements for Water and Water Services:
Some Responses from Other Sources of International Law,” a paper prepared for Agua Sustentable and funded by
the International Development research center, Ottawa, Canada, May 2006, p. 9.
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article XI of the GATT bars governmental measures, other than taxes, duties, or similar
charges, on the “exportation or sale for export of any covered product, absent an

exemption.”

So, what exemptions in the GATT would allow application of a government measure {0 a
covered good or product such as bottled water in spite of the disciplines imposed by
article XI and/or article 1?7 Article XX, for example, allows governments to impose
measures that would otherwise be prohibited that are “necessary to protect human,
animal, or plant life or health” or that relate to “the conservation of exhaustible natural
resources if such measures are made effective in comjunction with restrictions on
domestic production or consumption.” These two exceptions in article XX, however, are
available only where governmental measures “are not applied in a manner which would
constitute a means of arbitrary or unjustifiable discrimination between countries where
the same conditions prevail, or a disguised restriction on international trade.” In parsing
the text of article XX, it becomes clear that its exceptions are narrow and subjective in
many respects. For example, a WTO tribunal will decide when a measure to proiect
human, animal, or plant life is “necessary.” Does that mean the measure must be no
more trade restrictive than necessary? Similarly, a tribunal will make the subjective

judgment about when a measure is a disguised restriction on international trade. Also,

domestically in the same way they are applied to goods for export. And, measures must

be applied to all countries in the same way.

Bulk Water- Commentators disagree about whether bulk water exports are covered by
GATT and by trade in goods chapters in free trade agreements such as NAFTA. One
school of thought is that bulk water is not a covered good or product. The other school of
thought is that is that the language of the agreements is not clear about whether bulk

water is covered.

The most common view appears to be that bulk water, in its “natural state,” is not a good
or product. The parties to NAFTA (Canada, Mexico, and the United States) issued a joint
statermnent in 1993 declaring that “water in its natural state...is not a good or product, 1s
not traded, and therefore is not and never has been subject to the terms of any trade

agreement.”4 With respect to the GATT, the argument is that bulk water does not fit

%1993 Statement by the Governments of Canada, Mexico, and the United States.
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under that agreement’s definition of a product. The GATT defines a product as a
“substance produced during a natural, chemical, or manufacturing process.” Water in its
natural state, it is argued, is not “produced” under this definition. As one commentator
noted, the GATT definition implies that “something must be done to water to make it a
product, and that mere diversion, pumping, or transfer does not suffice.”” Mere water use
rights, by this view, do not confer ownership of a product. Moreover, customary
international law as established by the overwhelming practice of nations operating under
different legal traditions regard water as a public good which individuals may “enjoy the

use of” but do not “own title to.”

Dissenters ask how is it that water doesn’t fit under the GATT definition of a product,
when the common practice is to regard other unrefined natural resources as products and
goods in international trade.® They also argue that as a matter of recent commercial
practice water is being exported as a commodity, just like crude oil and that tribunals

. 41 . |

could find this to be a commercial reality that must be recognized.

As Howard Mann sums it up,” while common sense and some history indicates trade law
cannot compel the trade in freshwater resources, the matter is not without doubt, doubt
created at least in part by the trade lawyers themselves. This doubt can be compounded if
a first ekport“"iS"‘allowed“to occur; as additional limitations or conditions on exports
subsequent to a first export may become more difficult to apply due to non-

discrimination requirements under trade law.”’

3. Why should the Maine Commission closely monitor WTO negotiations on water
services? The distribution of water is a service. The treatment of sewage is a service.
The transportation of water is a service. Thus, the General Agreement on Trade in
Services (GATS) comes into play.

GATS is the most complicated and far-reaching of all WTO agreements in terms of its
impact on state regulatory authority — e.g., utilities, telecommunications, coastal and
commercial development, professions, financial services, distribution services, health
facilities, storage and transportation of fuels, and higher education, among others. The
GATS is also a model for the most far-reaching provisions in the FTA chapters on

3 Weiss, note 4, at 69; Smith p4.
¢ Smith p.4.
’Mann p. 10.



services.

The capacity of Maine to manage water resources in light of potential conflicts with the
GATS bears watching. In particular, any resumption of GATS negotiations on domestic
regulation and the future interpretations of U.S. commitments on water for sewage

services and environmental services should be monitored closely.

This is despite the European Union’s decision not to seek inclusion of “water for human
use” as a sector of economic activity that should come under the scope of GATS
regulation and despite the fact that the United States has not made a commitment to
subject “drinking water services” to GATS disciplines, up to this point. The United States
Trade Representative (USTR) has assured states that the United States has no current
plans to make such a commitment. But, could those plans change if such a compromise
could restart Doha Round negotiations in ways that would be favorable to the United

States in other sectors?

Keep in mind that European water companies may see the United States as a market for
expansion. Three European multinationals, Veolia (formerly Vivendi), RWE, and Suez,

dominate the international market in private water services. These European companies

reportedly have urged the European Community to facilitate the further opening of the
U.S. water services market, even though the EU has declined for now to make such a
request of the United States. Also, the U.S. sectoral commitments for “distribution
services,” “wastewater services,” and “‘environmental services” might allow a challenge
to the United States in the WTO based on Maine water policy. Bottled water operations

in particular might be regarded as a “distribution service.”

Of even greater concern to the Maine Commission should be the WTO negotiations on
GATS obligations related to “domestic regulation.” The potential intrusiveness of
obligations covering domestic regulations will depend on the test for when they constitute
a barrier to trade. It was originally proposed that these standards, requirements and
procedures should be *“not more burdensome than necessary.” Such a necessity test could
have put a range of water policy measures and a range of other regulatory measures in the
State of Maine and in other jurisdictions at considerable risk of conflict with GATS



obligations.® Several but not all of the parties to the domestic regulation negotiations in
Geneva are now looking for a compromise on some less intrusive formulation than for
identifying a domestic regulation violation. The outcome of these negotiations will be
vital for Maine and all other U.S. states and localities.

In January of 2008, the chairman of the WTO’s Working Party on Domestic Regulation
(WPDR) released a fourth draft of 48 proposed “disciplines.” The IGPAC Services
Working Group has highlighted several of these disciplines as posing a significant risk of
conflict with state regulations that neither discriminate nor limit market access.” For

example, the IGPAC group expressed:

e “Serious concern [about disciplines that require domestic regulations to be] ‘pre-
established, based on objective criteria and relevant...’ given the potential for
unacceptable constraints on the scope and exercise of state/local regulatory
authority, particularly related to complex and emerging industries.” IGPAC is
referring to the fact that a term like “objective” has been interpreted by the WTGO

in ways that are inconsistent with regulatory practice in the United States.

e “Active opposition to the extremely objectionable omission of any mention of

sub-federal policy objectives from [the section that states a principle of deference

to legitimate national policy objectives].” Instead, the IGPAC services working
group recommends the following language: "National policy objectives include

objectives identified at national or sub-national levels."

4. Why shouid the Maine Commission ciosely monitor international investment
litigation? A challenge under an international investment agreement or bilateral

investment treaty to Maine’s authority to regulate its water resources is always possible.

1 something similar to the necessity test is agreed upon in Geneva, the Center for International Environmental
Law identified several areas where water policy could be threatened, including among others: qualifications of water
service providers; the use of licenses, permits, and technical regulations and standards related to pollution
discharges, operating permits, and other water policy measures; the use of environmental criteria related to water
services in awarding concession contracts or assessing licensing fees; and requirements for water sustainability
impact assessments before issuing licenses. CIEL supra p. 2.

9 Memo from Kay Wilkie, chair of the Intergovernmental Policy Advisory Committee, Services Working Group, to
Daniel Watson, Office of the U.S. Trade Representative (February 12, 2008).
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‘For example, in Metalclad v. Mexico, an international tribunal found a violation of
NAFTA’s chapter 11 on investment when state and local governments took regulatory
action to stop operation by U.S.-based Metalclad Corporation of a hazardous waste

disposal facility believed to be a threat to drinking water safety and the environment.

This suggests that the Maine Citizen’s Trade Policy Commission may want to work with
the U.S. Trade Representative’s office and with the Maine congressional delegation to
seek an official interpretation of NAFTA chapter 11 and clear language in future
agreements and treaties that will codify parts of the Methanex and Glamis Gold decisions
and otherwise protect bona fide government regulations, including water regulations,
from any Metalclad-type claim that might be based on the actions of the State of Maine

or one of its subdivisions.

The problem with international investment treaties and agreements is fundamentally
structural. International investment treaties and agreements allow foreign investors to file
claims against national governments seeking money damages in compensation for public
interest regulation at the national, state, or local level. Investors no longer have to work
through trade ministries to pursue a claim. As a result, the volume of cases increases.
Lacking a diplomatic screen, the claims may be brought without the restraint that nation-
“states exercise when dealing with issues of international relations. ~And; international
investment tribunals can effectively enforce their decisions by ordering the national

government to pay money damages to the foreign investor.

By its very nature international investor-state dispute resolution grants greater procedural
rights to foreign corporations and investors than those enjoyed by Americans.
International investment treaties and agreements are unique in providing a private right of
action for foreign corporations to initiate claims for economic damages against the
national government where the investment is located. Multinational corporations and
nlaced on an equal footing with nation-states. This by itself is a

significantly greater procedural right.

Provisions for the selection of arbitrators similarly provide greater procedural rights.
Arbitrators in these cases are typically international commercial lawyers who may
alternately serve as arbitrators in one case and plaintiff’s counsel in the next, thus raising

questions of conflict of interest.



International investment agreements also grant foreign investors greater substantive
rights than those accorded U.S. investors under the U.S. constitution. The definition of
investment, expropriation rules, and rules on the minimum standard of treatment under
international law all potentially sweep more broadly than comparable concepts in U.S.

constitutional law.

The current US model for international investment treaties and agreements
contains a sweeping definition of investment. For example, the definition includes the
expectation of gain or profit and the assumption of risk. And, any interests resulting in
the commitment of capital also might be considered an investment.'?

In contrast to the narrow construction by U.S. courts of analogous property rights
protections in the Fifth Amendment “takings” clause,'’ international arbitrators have
room to read the vague expropriation language of international investment treaties and

agreements broadly or narrowly. The arbitrators in Methanex v. United States interpreted
NAFTA’s expropriation rule narrowly, but the tribunal in the earlier case of Popé &
Talbott gave the same language a broad construction.'? Accordingly, the outcome of
future cases is unpredictable, and potentially provides greater rights to foreign investors

than U.S. investors.

10

11

12

See, e.g., section C., article 10.28, U.S./Peru Free Trade Agreement.

U.S. constitutional case law construes the analogous Fifth Amendment Takings Clause narrowly. U.S. courts generally find
that a government regulation amounts to a compensable “taking” of property only when the regulation eliminates all or
substantially all of its economic value. See Lucas v. South Carolina Coastal Council, 505 U.S. 1003 at 1019 n.8, (1992)
(“It is true that in at least some cases the landowner with 95% loss will get nothing, while the landowner with total loss will

recover in full”).

The NAFTA tribunal decision in Methanex v. United States reads the rule relatively narrowly, concluding that:"as a matter of
international law, a nondiscriminatory regulation for a public purpose, which is enacted in accordance with due process and
which affects...a foreign investor or investment is not deemed expropriatory or compensatory,” unless specific commitments
to refrain from regulation were made to the investor. Methanex v. United States, Final Award,‘part 1V, chapter D, paragraph
7 (2005). In sharp contrast, the NAFTA panel in Pope & Talbot said economic regulation, even when it is an exercise of the
state’s traditional police powers, can be a prohibited indirect or “creeping” expropriation under customary international law if
it is “substantial enough.” Pope & Talbot v. Canada, Interim-Award by Arbitral Tribunal, In the Matter of an Arbitration

Under Chapter Eleven of The North American Free Trade Agreement Between Pope & Talbot Inc. and The Government of

Canada (April 10, 2001), pp. 33-34, available at http://www.naftaclaims.com.
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The obligation on parties to provide a minimum standard of treatment (MST) under
international law is also vague and subject to being read broadly or narrowly."?
International investment tribunals are not in agreement on the scope of MST rules. In
contrast to the consistently narrow construction by modemn U.S. courts of analogous
“substantive due process” obligations, many international investment tribunals give a
broad construction to the minimum standard of treatment obligation. On the other hand,
a NAFTA tribunal in the recently decided case of Glamis Gold v. United States read it

more narrowly.

One line of tribunal 'decisi01ls, for example, has indicated that the minimum standard of
treatment imposes a duty on governments not to change regulatory standards that were n
effect when a foreign investment was made.'* Under U.S. substantive due process
analysis and presumably under due process principles embodied in other legal systems,
governments are generally free to change regulatory standards in response to changed
circumstances or priorities. Some tribunals have also noted that the minimum standard of
treatment is continuing to “evolve,” suggesting that the scope of protection that it

provides to foreign investors will continue to expand.”

This expansive reading of the MST obligation, however, was rejected in large part by the -
tribunal in Glamis Gold. The tribunal ruled for the United States in this landmark case,]6
in which "Glamis, a Canadian corporation, sued under NAFTA’s chapter 11, seeking
$50 million in compensation for actions taken by the U.S. Department of Interior and the
State of California, imposing environmental and land use regulations on Glamis’s
proposed open-pit gold mine in the Imperial Vailey of Califormia. The tribunal
decision in Glamis may represent an important advance when it comes to preserving
governmental regulatory authority in the face of property rights claims based on

minimum standard of treatment obligations.'’

13 See generally Matthew C. Porterfield, An International Common Law of Investor Rights? 27 U. Pa.J. Int’l

Econ. L. 79 (2009).
14 Award Occidental Petroleum Exploration and Production Co. v. Ecuador, para. 191 (UNCITRAL Arb.) (2004).

15 Award Mondev Int’] Ltd. V. United States, Case No. ARB(AF)/99/2, para. 116,JCSID (W. Bank) (Oct.11, 2002).

'The United States is the ‘defendant’ in this case, even though the case concerns California state law and regulation,
by virtue of the fact that the US federal government, and not California, is the signatory of the NAFTA ftreaty.

1 Transcripts, submissions, and tribunal orders in Glamis Gold v. United States may be found at //www.state. g
hitp:oc/s/1/c10986.him (last visited July 7. 2009). The Glamis tribunal rejected the plaintiff’s broad reading of MST,
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Options Appendix |
General Water Policy Reforms for International
Trade and Investment Agreements

o All international trade and investment agreements entered into by the United States shall
include the following provisions:

o Water, including bottled water, shall not be regarded as a good nor a product and
shall be excluded from coverage in all international trade and investment
agreements,

o Any bona fide and non-discriminatory regulation adopted in the public interest
related to the pumping or extraction of water or related to the distribution or
transportation of water is excluded from coverage in all international trade and
investment agreements;

o No provision of any international trade or investment agreement shall be
interpreted to require the privatization of drinking water or sewage services or to
require the payment of damages or the authorization of retaliatory trade sanctions
as a result of either the total or partial exclusion of private investors or companies

ST T

o, A it s Caean n i keate
from drinking water and sewerage markcs.

Options Appendix Il
General Federalism Reforms for International Trade and Investment Agreements

Lo T PRSI P

Protections against federal preemption and unfunded federal mandates resulting from
trade and investment disputes. Forbid U.S. federal agencies from taking any of the
following actions on grounds that a state, tribal, or local government measure (or its
application) is inconsistent with an international agreement or treaty:

£

o initiate legal action to preempt or invalidate a sub-national law or its enforcement
or application;

finding that none of the actions of the United States or the State of California violated the obligation to provide “fair
and equitable treatment,” a standard that must be understood as “customary international law,” under the official
interpretation of MST by the NAFTA Free Trade Commission. “Custom,” the tribunal concluded, is a question of
fact that must be found in the “practice of states.” The baseline for understanding the customary international law
standard for fair and equitable treatment, the tribunal said, was established in the 1926 Neer arbitration. The tribunal
further determined that no convincing evidence based on the practice of states had been presented by Glamis Gold to
show that the Neer standard has evolved to encompass a right to a “stable regulatory and business climate” and
similar concepts. In other words, just as in 1926 a violation of the standard of “fair and equitable treatment”
requires that an act by a nation-state must be: (1) “sufficiently egregious and shocking—a gross denial of justice,
manifest arbitrariness, blatant unfairness, a complete lack of due process, evident discrimination, or a manifest lack
of reasons,” or (2)“creation by the State of objective expectations in order to induce investments and the subsequent
repudiation of those expectation.” Based on its application of the Neer standard, the tribunal concluded that none of
the acts of the United States and the State of California about which Glamis Gold complained violated the
customary international law standard. This is a narrow reading of the fair and equitable treatment element of MST.
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o shift costs, directly or indirectly, to a sub-national government that the United
States must pay under an award for compensation to a foreign investor;

o withhold funds or impose grant conditions on funds that a sub-national
government would otherwise receive;

o lobby or seek to influence a sub-national government.

Options Appendix il
Reform of International Services Agreements

All international services agreements entered into by the United States shall include the
following provisions that.

o preserve the right of federal, state, and local governments to provide and regulate
services in the public interest, including water and sewer services, on a non-
discriminatory basis;

o provide that nothing in the agreement shall require the privatization of public
services; ‘

o provide that services disciplines shall be based exclusively on a positive list of
commitment, each of which is defined in detail;

iiiNsad (S84 8 LW

o provide a general exclusion from the agreement for distribution and transportation
of water and for drinking water and sewer services.

The United States shall never accept a GATS agreement on domestic regulation that
requires domestic regulations to meet a “necessity test,” or to be “pre-established, based

—on objective criteria and relevant.” Furthermore, the section in the proposed agreement on
domestic regulation providing for a principle of deference to legitimate national policy
objectives shall explicitly state that national policy objectives include objectives
identified at both national or sub-national levels.

Options Appendix il
Reform of International Investment Agreements and Treaties

Minimum standard of treatment — Narrow the minimum standard to the elements of
customary international law as explained in the US brief in Glamis. The State Department
argues that the minimum standard includes three elements: (1) compensation for
expropriation, (2) “internal security,” and (3) “denial of justice” where domestic courts or
agencies (not legislatures) treat foreign investors in a way that is “notoriously unjust” or
“egregious” such as a denial of procedural due process.]gFurther, the burden should be on

18 Counter-Memorial of Respondent United States of America, in Glamis Gold v. USA (September 19, 2006) 221.
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the investor, and the expectation of unchanging regulations is not part of customary
international law."”

o Indirect expropriation — Narrow indirect expropriation so that it does not apply to
nondiscriminatory regulations as explained in the Methanex award. In other words,
establish that the adoption or application by any national or sub-national government of
any bona fide and non-discriminatory measure intended to serve a public purpose shall not
constitute a violation of an expropriation article of an investment agreement or treaty.

e Protected investments — Narrow the definition of investment to include only the kinds of
property that are protected by the takings clause of the U.S. Constitution. Exclude from
the definition of investment the expectation of gain or profit, the assumption of risk, and

~ intangible property interests other than intellectual property. Acknowledge that property
interests are limited by background principles of domestic property,water, and nuisance
law.

o Exhaustion of remedies — Follow international law and require investors to exhaust
domestic remedies before using investor-state arbitration. This recognizes that
international investor-to-state arbitration is to be used as a last resort and should not be
invoked routinely as a means of circumventing the domestic administrative and judicial
processes. This also allows domestic courts and administrative bodies to resolve disputed
facts and disputed points of domestic law prior to review by international arbitrators.

Y Id at 226, 232.
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Summary of current State regulations governing groundwater withdrawals
Compiled by Robert G. Marvinney
Chair, Water Resources Planning Committee
Director, Maine Geological Survey
March 2009

The Maine Department of Environmental Protection, in coordination with other state
agencies, maintains a water use-reporting program. All water users above 20,000

gallons/day are required to report their usage.
http://www.maine.gov/dep/blwg/docmonitoring/swup/index.htm

Site Location of Development regulations. Any major new facility that disturbs at least 3
acres of area must get a Site Location permit from the Maine DEP. If the facility
involves water extraction, such as a bottling facility, geologists at the DEP require a
thorough analysis of the water resources and impacts of any proposed withdrawals on
other resources. Permittees are required to submit reports of water usage.
http://www.maine.gov/dep/blwq/docstand/sitelawpage.htm

Bottling facility license. The Maine Department of Health and Human Services licenses
water bottlers in Maine. The DHHS must approve any new source for human
consunption. As part of their analysis, geologists at DHHS also review the impact of
withdrawals on other water uses in the area.

http://www.maine.gov/dhhs/eng/water/ Templates/Rules/bottledwater.htm

Bulk Water Transport. If a water developer wishes to move water in bulk (containers
larger than 10 gallons) across a town line, say from a wellhead to a bottling facility, they
need approval from the Maine DHHS under the Bulk Water Transport law. Geologists at
DHHS, the Maine Geological Survey, and the Maine DEP rigorously review applications
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for water transport.
http://www.maine.gov/dhhs/eng/water/ Templates/Rules/Bulk WaterHauling.htm

Wells in LURC jurisdiction. In areas of the state regulated by LURC, permits are
required for any large-scale ground-water extraction. Staff from LURC and the Maine
Geological Survey rigorously review these applications. Permittees are required to
submit reports on water usage to LURC. Permits are conditioned and withdrawals may
be limited based on resource conditions.
http://www.maine.gov/doc/lurc/reference_new1.shtml

Significant Well permit. Any well within 500 feet of surface water producing 50,000

gallons or more per day (144,000 gpd if more than 500 feet) must be permitted under the
Natural Resources Protection Act by the Maine DEP. Exceptions for irrigation wells.

This includes wells previously permitted under Bulk Water Transport. Permits require
monitoring of water resource and water dependent resources. Permits are conditioned

and withdrawals may be limited based on resource conditions. = Gf)‘“““\f e WD el mfemml»

http://www.maine.gov/dep/blwg/docstand/nrpa/significant_groundwater wells/index.htm

Chapter 587 In-stream flow rules. Wells may not be pumped in such volumes as to
reduce flows in nearby streams below seasonally defined threshold flows.
http://www.maine.gov/dep/blwg/topic/flow/




REVIEW OF INTERNATIONAL TRADE AGREEMENTS AND THE
MANAGEMENT OF GROUNDWATER RESOURCES

A REVIEW OF MAINE GROUNDWATER REGULATION

Paul Gauvreau, AAG
September 11, 2009

Introduction

Groundwater a major source of water for domestic, municipal, commercial and
agricultural uses.

22% of freshwater used in U.S. comes from groundwater

In Maine sand and gravel aquifers occupy about 1,300 square miles and 40% of
State’s residents get their household water supply from groundwater wells.
Another 20% of the Maine population receives its water from community water
suppliers which derive their water source from groundwater.

Maine averages 24 trillion gallons of rainwater annually.

Water property rights vary, depending upon the particular water source.

. Surface water law. Generally, Maine law provides that surface water (lakes,
ponds, rivers, and streams) is governed by riparian rights, which recognize “the
qualified rights of an owner of property bordering a body of water to have access
to and make reasonable use of that water and enjoy the use and benefit of that
water for all purposes to which it can be reasonably applied... The riparian does
not own the water”, Water Law in Maine-1990, Report of Legal Framework
Subcommittee, Water Resource Management Board, 1990, p.2.

. Great Ponds. Surface water in “great ponds” (10 acres or more in a natural state)
and tidal rivers is held in public trust by the State, pursuant to law relating back to
the Massachusetts Colonial Ordinance 1641-1647. The Law Court in Opinion of
the Justices, 118 Me. 503, 504 (1919) has stated:

Individuals owning property on the great ponds own to the low water mark; have
a right of access to the pond for bathing, boating, fishing, fowling, agriculture and
domestic uses; but may not, without legislative authority, draw upon the water of

the pond below its natural low water mark...In other words, they have reasonable

use rights of the surface water.

Pursuant to the public trust doctrine, the public has a right to use the great ponds.
The right is not fundamental; rather it is subject to legislative restraints. State v.
Haskell, 2008 ME 82 98. The only limits on the Legislature’s powers in this



regard is that they must be exercised reasonably for the benefit of the people, and
not be repugnant to the provisions of the Maine Constitution. Opinion of the
Justices, 437 A.2d 597606 (Me. 1981).

Groundwater It has been said that the common law of groundwater is designed
“to seemingly confuse law students”. (Joseph Sax, Legal Control of Groundwater
Resources 395 (4™ ed. 2006), note 11 at page 411).

Groundwater law was developed on a state by state basis, separate from law
relating to surface water. (Joseph Sax, Id., note 11 at 411.

States recognize five common law groundwater doctrines. Within these doctrines,
distinctions are made between “percolating” groundwater and underground
streams. Modern groundwater law in most states also is subject to statutory
provisions which either abrogates or significantly modifies common law
groundwater principles. To further complicate matters, some states apply different
rules to different geographic areas, leaving some aquifers highly regulated and
others without significant regulation. (Tuhholske, Vermont Law Journal, p. 205.)

Common law Groundwater doctrines

Absolute dominion Rule. Commonly referred to as the English Rule, which is
now the minority rule in the U.S. Allows a landowner to intercept groundwater
which otherwise would have been available to a neighboring water user, even if
the effect of the use is to effectively control an aquifer without incurring legal
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For over 130 years absolute dominion rule has governed groundwater ownership
in Maine.

Absolute dominion rule is based upon premise that the owner of the surface land
above groundwater owns the water, just as the rocks and soils constituting the

overburden

Adopted in Chase v. Silverstone, 62 Me. 175, (Me. 1873), absolute dominion
provides:

One may, for the convenience of himself or the improvement of his
property, dig a well or make other excavations within his own bounds,
and will be subject to no claim for damages, although the effect may
be to cut off and divert the water which finds its way through hidden
veins which feed the well of spring of his neighbor.



Absolute dominion stemmed from perception that groundwater was a mysterious
resource, whose properties and transmission were not well understood and were
not susceptible of rational regulation or allocation.

Absolute dominion doctrine gained popularity prior to the development of
principles of hydrogeology, an informed appreciation of the principles of aquifer
recharge, and an understanding of the interconnectivity between surface and
groundwater channels of water.

The established watercourse exception: Most underground water percolates
through various substrata and does not flow in an established watercourse. This
has led to a judicial presumption that underground water is percolating; the party
which asserts the existence of an established watercourse bears the burden of

proof on the issue.

Absolute dominion does not allow an owner to stop or divert the flow of an
established watercourse to the prejudice of an adjoining landowner. But to
constitute a watercourse, the water must flow in a specific direction, by a regular
channel, having a bed with banks and sides, and generally must discharge itself
into another body or stream of water. Although it is not necessary for the
watercourse to flow continuously, it must have a well defined and substantial

existence.

Maddocks v. Giles. 1999 ME. 63. The Law Court declined an opportunity to
jettison the common law doctrine of absolute dominion in the 1999 case of
Maddocks v. Giles. In Giles, abutting property owners brought suit against
Elbridge Giles, the operation of a gravel pit located in Lincoln County. Plaintiffs
contended that Giles” excavation activities compromised an underground spring,
which they believed was located under their property and yielded a substantial
source of groundwater. Plaintiffs claimed that Giles was accountable for damages
owing from their underground spring going dry on account of his excavation
activities. At trial, each party produced the testimony of hydrogeologists, who
offered different opinions on the question of whether an existing watercourse ran
under the Plaintiff’s property and, if so, whether Giles’ excavation activities
caused the watercourse to run dry. The Law Court affirmed a jury verdict on
behalf of Giles, finding the trial court properly instructed the jury that a property
owner could use his land as he pleased, providing that he not interfere with an
existing watercourse which benefited an abutter’s land. The Court declined to
judicially repudiate absolute dominion rule in favor of the groundwater use rules




established in the Restatement (Second) of Torts, §858(1979), (which support
reasonable use rule) for three reasons:

(1) The Court was not convinced that the absolute dominion rule was the
wrong rule for Maine. Although modern science provides enlightenment
regarding the properties of groundwater, this does not mean that the
common law rule has interfered with water use or caused the development
of unwise water policy. There was no evidence that the absolute dominion
rule has not functioned well in Maine.

(2) For over a century, landowners in Maine have relied upon the absolute
dominion rule. See Friendship Dev. Co., 576 S.W. 2d at 29 (citing reliance
of landowners as a significant factor in upholding the common law rule).
Absent reliable information that the absolute dominion rule is
counterproductive and a hindrance to achieving justice, Law Court
declined to depart from established common law.

(3) The Court deferred to the Leglslature regarding water law policy in this
area. The Legislature was best situated to study the ramifications of a
policy change and can call upon experts to advise as to best water policy
for Maine, and it can survey Maine’s water needs. The Legislature had
taken action in this area, creating the Water Resources Management Board

to conduct a comprehensive study of water law in Maine (See 5 M.R.S.A.
§6301 (Supp. 1989), repealed by 5 M.R.S.A. §6306 (Supp. 1989)). The
Board recommended that the Legislature adopt reasonable use principles.
See Water Resources Management Board, Board Findings and
Recommendations, #5 (Feb. 1991). The Legislature elected to leave the
common law undisturbed. The Court noted that the Legislature had, in
fact, modified the absolute dominion rule by creating liability when a
person withdrew groundwater in excess of household use of groundwater.

38 MRSA §404 (1) & (2) (1989).

Absolute dominion is now the minority rule in the United States. Connecticut,
Indiana, Louisiana, Massachusetts, Mississippi, Rhode Island and Texas, Vermont

and Maine still recognize the rule.

. Reasonable Use Rule

o Limits a landowner’s use of water to those uses which bear a reasonable
relationship to the use of the overburden. Commonly referred to as “the



American Rule”. Rule is similar to absolute dominion, except that it prohibits
waste and over site use. Similar to reasonable riparian use for surface waters,
the rule requires a balancing between competing uses from the same aquifer.
However, unlimited withdrawals, even to the detriment of another
groundwater user, may be considered reasonable.

Courts have authority to restrict uses which cause unreasonable harm to other
users within an aquifer. Martin v. City of Linden, 667 So. 2d. 732.736 (Al.
1995). (A waste of water was unreasonable only if it caused harm and any
non wasteful use of water that caused harm was nevertheless reasonable if it
was made on or in connection with the use of overlying land.)

The American Rule gained popularity with the development of the high
capacity water pump, when cities bought country land or easements for use of
municipal water supply, which resulted in a lowering of the water table for
adjacent farms. The rule forced the cities to compensate the farmers for their
damages and involved the application of tort principles, resulting in the award
of damages paid by users who received the benefits of a harmful activity.

The trend in recent years has been away from the notion that the owner's right
to sub-surface waters is unqualified; rather the law has gravitated towards the
premise that the use must be limited to purposes incident to the beneficial
enjoyment of the land from which it is obtained, and if the diversion or sale to
others away from the land impairs the supply of a spring or well on the
property of another, such use is not for a 'lawful purpose' within the general
rule concerning percolating waters, but constitutes an actionable wrong for
which damages are recoverable. While there is some difference of opinion as
to what should be regarded as reasonable use of such waters, the modern
decisions generally hold that a property may not concentrate such waters and
convey them off his land if the springs or wells of another are impaired."
Rothrauff v Sinking Spring Water Co., 339 Pa. 129, 14 A.2d 87 (1940);

The reasonable use doctrine, similar to reasonable riparian use, requires
balancing between competing uses from the same aquifer. However,
unlimited withdrawals, even to the detriment of another groundwater user,
may be reasonable. But courts may restrict uses for causing unreasonable
harm to other uses within an aquifer, something never permitted under
absolute dominion. Martin v. City of Linden, 667 So.2d 732, 736 (Al. 1995).
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In 1842 New Hampshire became the first state to adopt the reasonable use rule.
The rule requires competing uses from the same aquifer to refrain from causing
unreasonable harm, with no party enjoying an absolute right to consume an
aquifer. ‘

Reasonable use discourages wastewater water use and requires reasonable use of
the groundwater resource. However, the reasonable use doctrine is said to create
a high degree of uncertainty, requiring case by case adjudication, which in turn
provides little guidance even to senior users, and fails to provide guidance for
new users. Joseph Dellapenna, Quantitative Groundwater Law, 3 Waters &
Water Rights §21.03.

Professor Dellapenna explains that abandonment of common law reasonable
rights law has often led to abandonment of reasonable use in groundwater. Most
riparian rights states adopted a regulated riparian rights approach in the last half
of the 20 century, forming the basis for the Riparian Model Water Code.

21 States have adopted or indicated a preference for reasonable use rule, four of
which adopted the rule in conjunction with the Prior Appropriation Rule:
Alabama, Arizona, Arkansas, Delaware, Florida, Georgia, Hlmms, Ky., Md,,
Missouri, Nebraska, New Hampshire, New York, North Carolina, Oklahoma Pa,

South Carolina, Tennessee, Virginia, West Virginia and Wyoming.

. The Correlative Use Rule
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and Vermont) has adopted the correlative rights rule, which provides that the
authority to allocate water is held by the courts. The owners of overlying land and
the non-owners or water transporters have correlative or co-equal rights in the
reasonable, beneficial use of groundwater. Under this doctrine, adjoining lands
may be served by a single aquifer. The judicial power to allocate water rights
protects the public interests and the rights of private water users.

When an aquifer cannot accommodate all groundwater users, courts may
apportion such uses in proportion to their ownership interests in the overlying
surface estates. Katz v. Walkinshaw, 141 Cal. 116, 74 P. 766, 772-73 (Cal. 1903)

A disadvantage of the correlative rights doctrine is that litigation is necessary on

a case by case basis to establish priority of use:

Disputes between overlying landowners, concerning water for use on the land, to

which they have an equal right, in cases where the supply is insufficient for all,



are to be settled by giving to each a fair and just proportion. And here again we

leave for future settlement the question as to the priority of rights between such

owners who begin the use of the waters at different times. The parties interested
in the question are not before us.

The objection that this rule of correlative rights will throw upon the court a duty
impossible of performance, that of apportioning an insufficient supply of water
among a large number of users, is largely conjectural. No doubt cases can be
imagined where the task would be extremely difficult, but if the rule is the only
Just one, as we think has been shown, the difficulty in its application in extreme
cases is not a sufficient reason for rejecting it and leaving property without any
protection from the law

All users of an aquifer are entitled to groundwater use based upon their surface
ownership rights regardless of priority of use, with preference given to on-tract
uses. The correlative rights doctrine protects all users of an aquifer by
empowering courts to prevent uses which are considered detrimental to common
use of the water. Katz v. Walkinshaw, 141 Cal. 116, 74 P. 766, 772-73 (Cal.

1903)

. Prior Appropriation Rule

Provides that the first landowner to beneficially use or divert water from a water
source is granted priority of right. The amount of groundwater which senior
appropriators may withdraw can be limited, based upon reasonableness and
beneficial purposes. Some states which adopted prior appropriation rule have
migrated to a regulatory permitting system.

Under prior appropriation, groundwater rights are obtained by putting the water to
a beneficial use. New users are not allowed to interfere with existing senior
rights. But whereas Prior Appropriation is relatively easy to use with respect to
surface waters (unappropriated water is visible and available for new
appropriators), groundwater may not be renewable, making senior rights useless
over time. Furthermore, the interaction between surface water and groundwater
uses is now better understood, and some groundwater uses may affect surface

uses, creating problems for surface and groundwater appropriators.

12 states have adopted Prior Appropriation: Alaska, Colorado, Idaho, Utah,
Kansas, Montana, Nevada, New Mexico., North Dakota., Oregon, South Dakota,

and Washington.



E. Restatement of Torts Rule

§858 Liability for Use of Groundwater

(1) A proprietor of land or his grantee who withdraws groundwater from the land and
uses it for a beneficial purpose is not subject to liability for interference with the -
use of water by another, unless:

(a) The withdrawal of ground water unreasonably causes harm to a proprietor of
neighboring land through lowering the water table or reducing artesian pressure;

(b) The withdrawal of ground water exceeds the proprietor’s reasonable share of the
annual supply or total store of ground water; or

(¢) The withdrawal of ground water has a direct and substantial effect upon a
watercourse or lake and unreasonably causes harm to a person entitled to the use
of its water. ‘ '

(2) The determination of liability under clauses (a), (b), and (c) of Subsection (1) is
governed by the principles stated in §§ 850 to 857.

o Generally, the Restatement rule holds that a landowner who uses groundwater for
a beneficial purpose is not subject to liability for interference with another’s use
of the resource, provided certain conditions are met. The withdrawal may not
cause unreasonable harm to a neighbor by lowering the water table or reducing
artesian pressure, cannot exceed a reasonable share of the total store of ground
water, and cannot create a direct and substantial effect upon a watercourse or

lake.

e 3 states have adopted or indicated a preference for the Restatement of Torts
doctrine: Michigan, Ohio and Wisconsin.

e In Maddocks v. Giles, the Law Court decided to retain absolute dominion for
Maine, and rejected an invitation to adopt the groundwater use principles
established in Restatement (Second) of Torts §858 (1977). The Court noted that
the Restatement approach abandoned the common law distinction between
underground water courses and percolating water. The Restatement position
provides that a landowner who withdraws groundwater, whether from a
watercourse or percolating water, and uses it for a beneficial purpose, is generally
not Subj ect to liability to another, unless the withdrawal unreasonably causes harm
to a neighbor by lowering the water table or reducing artesian pressure. The
Restatement Rule is derived from principles of reasonable use, but differs from its
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predecessors by balancing the equities and hardships between competing users.
Maddocks v. Giles, 1999 ME 63, note 5, 99.

. Statutory Modification of Absolute Dominion Rule in Maine

Site Location of Development Act, 38 ML.R.S.A. §§ 481-490

Development projects involving 20 acres or more require DEP review to ensure
no adverse effect on natural environment, including water quality. As part of
review process, DEP will review a proposed structure to facilitate the withdrawal
of groundwater and determine the effect of proposed withdrawal on the waters of
the State, water-related natural resources, and existing uses including public or
private wells within the anticipated zone of contribution-to the withdrawal. 38

MRSA §484(3) (F).

Natural Resources Protection Act, 38 M.R.S.A.§480-A

Section 480-A (c) (4) requires a DEP permit prior to operation of a
groundwater well, defined as (1) withdrawals of 75,000 or more gal
or 50,000 gallons per day, if located within 500 feet or less from a water body, or
(2) withdrawals of 216,000 or more gallons a week (or 144,000 gallons per day) if
located within 500 feet of a body of water. An applicant must demonstrate that
the activity will not have an undue adverse affect upon the waters of the state,
water-related natural resources, and existing uses including public or private wells

within the anticipated zone of contribution to the withdrawal.

significant.
>
i

ons per week,

Transport of Water Act, 22 M.R.S.A. §2660-A.

No person may transport 10 or more gallons of water across municipal boundaries
in which water is naturally occurring without DHHS approval, subject to a wide
array of exceptions for agricultural, construction, well drilling, agricultural,

manufacturing, water utility and swimming pool operation.

The applicant must demonstrate that the transport of water (1) will not constitute a
threat to public health, safety or welfare and (2) for a source not otherwise
permitted by the Department of Environmental Protection or the Maine Land Use
Regulation Commission, the water withdrawal will not have an undue adverse
effect on waters of the State, as defined by Title 38, section 361-A, subsection 7;
water-related natural resources; and existing uses, including, but not limited to,
public or private wells, within the anticipated zone of contribution to the
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withdrawal. In making findings under this paragraph, the commissioner shall
consider both the direct effects of the proposed water withdrawal and its effects in
combination with existing water withdrawals.

Groundwater Reporting Program, 38 M.R.S.A. §§470 A-470-H

Establishes groundwater extraction reporting requirements for any groundwater
extraction in excess of certain statutory thresholds between 20,000 — 50,000
gallons. Reports must include gallons withdrawn, anticipated water use, water
source, location of withdrawal, and volume of reasonably anticipated withdrawals
under maximum high-demand conditions.

Ground Water Protection Program, 38 M.R.S.A. §401

Directs the study of groundwater and interagency coordination between state
regulatory bodies. Statute creates a cause of action arising from a withdrawal of
groundwater which causes interference with the pre-existing beneficial domestic
use of groundwater by anoz‘hér water user. The statute does not restrict or pre-
empt authority of a municipality pursuant to its municipal home rule authority to
protect and conserve groundwater quality and quantity.

Water for Human Consumption Act. Municipal Regulation Authorized, 22
M.R.S.A. §2642

The municipal officers of each municipality, after notice and public hearing, may
adopt regulations governing the surface uses of sources of public water supply,
portions thereof or land overlying ground water aquifers and their recharge areas
used as sources of public water supply that are located within that municipality in
order to protect the quality of such sources of public water supply and the health,

safety and welfare of persons dependent upon such supplies.

Municipal Home Rule, 30-A M.R.S.A. {3001

Any municipality, by the adoption, amendment or repeal of ordinances or bylaws,
may exercise any power of function which the Legislature has power to confer
upon it, which is not denied, either expressly or by clear implication, and exercise
any power or function granted to the municipality by the Constitution of Maine,

© general law or charter.

Municipalities have the right to exercise any power or function which is not
denied them by the Legislature, either expressly or by clear implication. There is
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no implicit denial of municipal police power unless the exercise of municipal
ordinance would frustrate the purpose of state statute. ‘

Compare Swanda v. Bonney, 418 A. 2d 163,167 (Me. 1980) (municipal firearms
ordinance more restrictive than state statutory criteria for issuance of concealed
firearms permit, thus subject to state preemption) with Central Maine Power Co.
v. Town of Lebanon, 571 A.2d 1171 (Me. 1990) (municipal ordinance regulating
use of herbicides in power company transmission corridor not preempted by State
Pesticide Board Act, holding that municipal ordinance only subject to preemption
if Legislature either expressly prohibited local legislation, or where Legislature
has evinced intent to occupy the field, and local ordinance would frustrate the

purpose of the state law).



THE TAKINGS CLAUSE OF THE U.S. AND MAINE CONSTITUTIONS;
HOW THEY MIGHT IMPACT LEGISLATION MODIFYING
GROUNDWATER OWNERSHIP

Prepared for the Review of International Trade Agreements
and the Management of Groundwater Resources

by Assistant Attorney General Peggy Bensinger
Office of the Attorney General
September 11, 2009

SUMMARY

The Takings Clause of the Fifth Amendment of the United States Constitution and
Article I, § 21 of the Maine Constitution prohibit the taking of private property for public use
without just compensation.! While the physical occupation of a person’s property is the classic
taking, the U.S. and the State Constitutions also guard against certain uncompensated regulatory
interferences with a property owner’s interests in his or her property.

The first question we address is whether Maine’s regulation of the quantity of
groundwater a property owner may withdraw and use from the property might constitute an
unconstitutional taking of property under the Maine or U.S. Constitution. In their consideration
of takings claims, the courts have utilized two types of analyses: first, the courts look at whether
the governmental action caused a per se taking on its face; second, if not, the courts examine, on
a case-by-case basis, the facts of a particular case to determine whether a taking has occurred.
The short answer here is that such groundwater regulation would not constitute a per se taking,
and under a fact-based ad hoc analysis, while it would depend on the nature of the regulation, the
economic impact of the regulation, and the extent to which the regulation interfered with the
property owner’s investment-backed expectations, it is unlikely that a reasonable regulation of
the withdrawal of groundwater would amount to an unconstitutional taking of property.

The second question under discussion by the committee is whether a taking claim could
be successfully made if Maine changes from being an “absolute dominion™ state to a state in
which the “reasonable use” doctrine applies, or some other theory governing ownership and use
of groundwater. I believe that the courts would apply the ad hoc, fact-based analysis and such an
analysis could only be done with the context of the particular law and the particular facts in hand.

!« [N]or shall private property be taken for public use, without just compensation.” U.S. Const.,
amend. V. “Private property shall not be taken for public uses without just compensation; nor unless the
public exigencies require it.” Me. Const. art. I, § 21.



OVERVIEW OF TAKINGS LAW
A. Per Se (“In Itself”’) Takings.

The Supreme Court has identified two categories of governmental regulatory action that
generally are considered per se takings. Langle v. Chevron U.S.A., Inc., 544 U.S. 528, 536
(2005). Where the governmental regulation requires a property owner to “suffer a permanent
physical invasion of her property” it must provide compensation or the requirement will be
deemed to result in an unconstitutional taking of property. Id. A per se regulatory taking also
will be deemed to have occurred where the government’s regulation would completely deprive a
property owner of all economically beneficial use of the property. Id. (quoting Lucas v. South
Carolina Coastal Council, 505 U.S. 1003, 1019 (1992)). Presumably, any regulation of a
withdrawal of groundwater being contemplated by the State of Maine would not completely
deprive any property owner of all economically beneficial use of the property; nor would the
adoption of a “reasonable use” doctrine be likely to do so.

B. Ad Hoc (or Fact Specific) Takings.

A more relevant analysis of the constitutionality of the State’s regulation of the quantities
of groundwater which may be withdrawn by a property owner or of legislation proposing a shift
in the ownership or use doctrine would be under what has been characterized by the U.S.
Supreme Court as essentially an ad hoc, factual inquiry. Tahoe-Sierra Pres. Council, Inc. v.
Tahoe Reg’l Planning Agency, 535 U.S. 302, 322 (2002). The courts have not adopted any
bright line which would guide a determination of whether regulations enacted by governments at
any level would cause an unconstitutional taking of private property. When there is no physical
occupation of the land, no denial of all economically beneficial use of the land, and the
government has merely regulated the use of property, determining whether the regulation rises to
the level of a taking requires “complex factual assessments of the purposes and economic effects
of government actions.” Yee v. City of Escondido, 503 U.S. 519, 522-23 (1992) (citing Penn
Central Transportation Company v. New York City, 438 U.S. 104, 123-125 (1978)). The three
factors analyzed by the Courts in the ad hoc fact-based analysis are: 1) the economic impact of
the action; 2) the extent to which the action interferes with distinct investment-backed
expectations; and 3) the character of the governmental action. Penn Central, 438 U.S. at 124.

It is not possible to analyze whether a regulatory taking would occur without the context
of the actual language of the regulation or legislation at issue, and the facts regarding their
impact on a particular landowner, which would allow the necessary “careful examination and
weighing of all of the relevant circumstances™ (Franklin Memorial Hospital v. Brenda Harvey,
2009 U.S. App. LEXIS 17435 ( 1% Cir. August 5, 2009) (citations omitted)). However, under the
three part test set forth in Penn Central and its interpretation by means courts, the following
considerations are instructive.

1. The economic impact on the property owner. The mere diminution in the
value of a parcel of property, even a significant diminution, has been found insufficient to
demonstrate a taking. Concrete Pipe and Products of California, Inc. v. Construction Laborers
Pension Trust for Southern California, 508 U.S. 602, 645 (1993). In Concrete Pipe, the U.S.




Supreme Court found that the 46 percent diminution of value of a shareholder equity pension
plan was not a taking. Id. In Wyer v. Board of Environmental Protection and State of Maine, the
Law Court found that no taking occurred as the result of denial of a permit to build a house even
though the property without the permit was worth approximately $50,000 and with a permit it
would be worth $100,000. Under Hall v. Board of Environmental Protection, 528 A.2d 453, 455
(Me. 1987), a property owner must prove that the application of the regulations to his or her
property renders the property substantially valueless. '

The fact that a property owner might not make as much profit on his investment as he
would have hoped is not a basis for a taking. See, Curtis v. Main, 482 A.2d 1253, 1258 (Me.
1984); Seven Islands v. Maine Land Use Regulation Commission, 450 A.2d 475, 483 (Me. 1982).
In Seven Islands, the landowner claimed that because the value of the land as timberland had
been destroyed, the value of the land was zero. The court found that the land retained some
value and that the landowner could not claim a taking of its property simply because it could not
use it in the most profitable manner. /d. at 482-83. In the Wyer case, Mr. Wyer presented
evidence that he paid $10,000 for his small beach front lot in 1977 and that it would increase in
value to at least $100,000 if a permit could be obtained. With the regulatory denial of his
application the property could be sold for $50,000, and the Court found that such a reduction did
not require a finding of a taking. As the Law Court pointed out in Seven Islands, that “the loss of
future profit . . . provides a slender reed upon which to rest a taking claim.” Seven Islands Land
Company v. Maine Land Use Regulation commission, 450 A.2d at 482, n.10.

In a challenge to a new regulatory scheme or a new groundwater ownership/use legal
framework, a court would examine the value of a landowner claimant’s property in light of the
law and compare it to the value of the property without the new restrictions or legal framework
and make a determination whether value of the property has been so severely diminished that it
has been rendered substantially valueless.

2. Legitimate investment-backed expectations. The U.S. Supreme Court has
stated that a landowner does not have a constitutional right to a frozen set of laws and regulations
governing his or her property. “It seems to us that the property owner necessarily expects the use
of his property to be restricted, from time to time, by various measures newly enacted by the
state in a legitimate exercise of its police power.” Lucas v. South Carolina Coastal Council, 505
US. at 1027. Those who do business in an already regulated field, the Court has found, “cannot
object if the legislative scheme is buttressed by subsequent amendments to achieve the
legislative end.” Concrete Pipe, 508 U.S. at 645, quoting Connolly v. Pension Benefit Guarantee
Corporation, 475 U.S. 211, 227 (1968). Likewise, a landowner is not entitled to rely on the
maintenance of the same zoning of its property or regulatory status quo. Board of Supervisors v.

Omni Homes, 481 S.E.2d 460, 465, n.3 (Va. 1997), (cert. denied, 522 U.S. 813 (1997)).

; With regard to this prong of the three part takings test, the factors which would be
considered would include whether the property owner knew of actual or potential regulations
which might affect the investment potential when it purchased the property or developed it. One
property owner’s claim of the legitimate expectation for his development was rejected by the
Rhode Island Supreme Court in Alegria v. Kenney, 687 A.2d 1249, 1261 (R.L 1997), with the



Court’s determination that the landowner’s expectations were not reasonable “[i]n view of the
regulatory climate that existed when [the property owner] acquired the subject property.”

For this part of the analysis, again the language of the law or regulation and the facts
regarding an individual property owner’s time of acquisition and investment in the property
would be necessary.

3. The character of the governmental action. In the analysis of a regulatory
restriction on use of property, the courts also examine the legitimacy of the exercise of the
government’s power. Penn Central v. New York, 438 U.S. at 2659-60. The Law Court has
repeatedly found that the protection of the environment is a legitimate exercise of the State’s
police power:

We consider it indisputable that the limitation of property for the
purpose of preserving from the unreasonable destruction the
quality of air, soil and water for the protection of the public health
is within the police power.

In re Spring Valley Development, 300 A.2d 736, 748 (Me. 1973).
With regard to this last part of the analysis, if the purpose of a legal or regulatory scheme

adopted is to protect the environment, the courts are likely to find it is a legitimate exercise of the
State’s police power.
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SELECTED STATE GROUNDWATER REGULATION STATUTES &
REGULATIONS

1. Jurisdiction of Existing Programs Related to Impacts of Groundwater Withdrawal,
Maine Geological Survey, January, 2006

2. Water Use Policy Background, Previous State Efforts in Water Use Policy,
Robert G. Marvinney, State Geologist, September, 2004

3. Site Location of Development Act, 38 M.R.S.A. §§481-490

4. Significant Groundwater Withdrawals, Natural Resource Protection Act, 38
M.R.S.A. §§480-B(9-A), 480-C(4) &, 480-D(10)

5. Water for Human Consumption Act, Transport of Water Act, 22 M.R.S.A. §2660-
A

6. Classification of Ground Water, 38-A M.R.S.A. §470
7. Groundwater Reporting Program, 38 M.R.S.A. §§470A-470H

8. Groundwater Protection Program, statutory cause of action for interference with
pre-existing beneficial domestic use of groundwater by a property owner, 38
M.R.S.A. §404(2)

9. Water for Human Consumption Act, Municipal Regulation Authorized, 22
M.R.S.A. §2642

10. Municipal Home Rule, 30-A M.R.S.A §3001



Jurisdiction of Existing Programs Related to Impacts of Groundwater Withdrawal

Regulation Activities addressed by regulation Fees

e Commercial subdivisions of five or
more lots on twenty or more acres

e Residential subdivisions of fifteen or
more lots on thirty or more acres

o Developments of greater than twenty
acres of affected area (golf courses,

Site Location of Development pipelines, powerlines, etc.)

Act e Developments of three or more acres

of impervious (or other stripped) area

e  Metallic mineral mining and
advanced exploration

o Underwater oil or gas exploration or
production

e QOil terminal facilities

Fee schedule established
by legislature, dependent
on type of development.
Fees for may also be
charged based on staff
time, up to a maximum
set by legislature

Regulates activities within seventy-five
feet of “protected natural resources™ as

defined at 38 MRSA §480-B(8). Minor, with fee
Natural Resources Protection Act | Requires permits and establishes established by
conditions for dewatering or other legislature

impacts on these resources but does not
regulate groundwater quantity.

e Gravel pits that have expanded by Mif}Or annual fee set by
Gravel Pit and Quarry Programs five or more acres since 1970 legislature for support
‘ e Quarries that have expanded by one | ©ngoIng inspection and
or more acres since 1970. monitoring program.

Statutory criteria for approval
pertinent to hydrologic review — “no
undue adverse effect” and
“harmonious fit”.

¢ LURC rules and statute apply to all
permit review, not specific to water
use.

e Also assessed during water use permit
review - environmental impacts,
including wetlands and water bodies;
impacts to other users.

e Require submittal of results of aquifer

testing, environmental assessment,

monitoring plan, and mitigation if

Minor — LURC’s rules
provide for higher fees if
the permit review will
require more staff time
than normal.

LURC statutory Criteria for
Approval and regulations in
Chapter 10




warranted.
e Hydrologic report is the same as
submitted to DWP, MDEP, and MGS.
o LURC review and decision includes
review comments from MGS, DWP,
and MDEP.

Bulk Water Transport Law

Transport of water for commercial
purposes in containers >10 gallons.
Review includes public health and safety,
water not naturally available at the
destination, failure to authorize would
result in substantial hardship, and the
withdrawal will not adversely affect
existing uses of groundwater or surface
water resources, including private wells.
Three year renewal cycle, subject to
continuing to meet the conditions above.

None

Water Use Reporting Law

1) All ground water withdrawals
>50,000 gallons per day must be
reported.

2) The threshold for reporting
withdrawals within 500 feet of a
surface water body is the same as
required for that surface water body
(and may be as low as 20,000 gallons
per day).

None

Compiled January, 2006




Water Use Policy Background
Previous State Efforts in Water Use Policy
Compiled by
Robert G. Marvinney, State Geologist
Maine Geological Survey
Department of Conservation
September 2004

This compilation provides an outline of water policy efforts carried out during the past
several decades. While this summary addresses highlights in water policy with some detail, it is
not comprehensive, and makes no attempt to address efforts before the 1980s. Several agencies
contributed to this summary including the Departments of Environmental Protection, Human
Services, and Agriculture.

Groundwater Protection Commission, 197x-1980. Broad review of groundwater quality and quantity
issues. Groundwater Quantity Subcommittee report recommendations:

1) Maine Geological Survey (MGS) and U.S. Geological Survey (USGS) continue to map gravel
and bedrock aquifers. Starus: gravel aquifer mapping nearing completion, bedrock information
collected but no direct mapping.

2) Continue observation well network with USGS. Status: currently 23 groundwater observation
wells in Maine maintained through the cooperative stream gaging program.

3) MGS and USGS prioritize future aqucr studies. Status: while there has been no prioritization
per se, aquifer characteristics are reported as part of MGS’s aquifer mapping, and ad hoc studies
have been conducted.

4) Aggressive steps be taken to protect groundwater quality. Starus: substantial rules regarding
water quality protection administered by MDEP.

5) Maine agencies participate in USGS water use data program. Status: serious effort to collect
better water use information for Maine was begun in 2003 at the direction of the Legislature.

Water Transport Law, 1987

This law and the commission described below were initiated by the Legislature in response to
concerns about wholesale export of water from “water-rich” Maine.

Legislative Finding: The Legislature finds that the transport of water for commercial purposes in
large quantities away from its natural location constitutes a substantial threat to the health, safety and
welfare of persons who live in the vicinity of the water and rely on it for daily needs. If the transportation
occurs, persons who relied on the presence of water when establishing residences or commercial
establishments may find themselves with inadequate water supplies. In addition, the Legislature finds
that the only practicable way in which to prevent the depletion of the water resources is to prohibit the
transport of water in large quantities away from the vicinity of its natural location. The purpose of this
prohibition is, however, not to prevent the use of such supplies for drinking and other public purposes in
the vicinity of the natural location of the water.

Provisions: Restricted transport across municipal borders of water in containers greater than 10

gallons for commercial purposes. Water utilities (and some other uses) are specifically exempted and
other water transporters can appeal for a three-year exemption.

Water Supply Study Commission, 1987-89
This Commission included membership from the Legislature, State Planning Office, Departments
of Conservation and Human Services, the PUC, two major water districts, and a water engineering

consultant.
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The commission was charged with studying:
1) the adequacy of water supply for both commercial and noncommercial use;
2) impacts on the state from exportation of water;
3) adequacy of current regulation of the state’s water supply;
4y areview of the appeals process regarding restrictions on water transport.

Recommendations:

1) State government should begin the process of developing a water resource management strategy
in order to ensure adequate future supplies of water for domestic, commercial and industrial
needs of the citizens of the state. Srarus: We’ve been discussing this ever since.

2) The Legislature should establish a multi-interest board to recommend the structure for Maine’s
future water management activities. Status: temporary Water Resource Management Board
established to make recommendations. (see next section)

3) The Water Resource Management Board should analyze current state water management
activities and issues of concern and make recommendations to the Legislature by January 1, 1991
regarding the appropriate State role in managing water supplies and the institutional structurc
necessary for efficient and effective State involvement. Starus: Recommendations made in
January 1991.

4) In order to begin identifying the role of state agencies in water resource issues, the Water

Resource Management Board should request that copies of all applications for licenses or permits
“es filed with other agencies of State government be sent to the

Chageneics

having an impact on watc

o}
Board. Status: Since the Board was not reauthorized, no action taken.

Water Resource Management Board, 1989-90

This temporary board was created in 1989 through legislation recommended by the Water Supply
Study Commission. This Board had representation from state agencies involved in water issues (State
Planning. PUC, Agriculture, Conservation, Fisheries, Economic and Community Development,
Environmental Protection, Human Services) as well as water utilities, municipal governments,

jades A LEL

commercial users, hydropower producers, federal natural resources agencies, and the general public. The
following summary of recommendations of this Board is organized according to the mandates in the

Board’s enabling legislation.

Water Use Rights: Review methods by which water rights are obtained under the existing law and
recommend appropriate changes.
1) The Legislature should adopt a general definition of “reasonable use™ that includes all socialiy
and economically beneficial uses of water. Status: not adopted.
2) The Legislature should extend the reasonable use rule to groundwater resources. Stafus: not

adopted.

3) The Legislature should provide additional guidance to be used in resolving conflicts among
competing users. Beneficial uses of both surface and groundwater should be judged reasonable
based on their impacts on the sustainability of the water source, impacts on other legitimate uses,
as well as other factors. Status: not adopted.

Water Use Priorities: Recommend priority uses for preferential access to water supplies when supplies
are inadequate to meet all demands.
Same recommendations as above.

Water Diversions: Recommend a policy regarding water diversicn which addresses the implications of
diversion from the State and the regions and sub-basins within the State.
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4) Replace the Water Transport law with a permitting process for all inter-basin diversions in excess
0f 500,000 gallons per day. Status: not adopted.
5) An applicant for transport of water between 500,000 and 1,000,000 gallons per day should be
entitled to the permit as long as it:
a. Furnished public notice of the diversion;
b. No evidence is produced to show that this diversion, in addition to current uses, could
potentially exceed safe yield or otherwise be unreasonable.
Starus: not adopted.

Water Conservation: Recommend ways to improve and encourage conservation of water resources.
6) State agencies continue to encourage cost effective conservation measures by individuals,
commercial and industrial interests. Status: state regulatory agencies routinely review
conservation options with commercial and industrial water users. Some information on
conservation practices avaxlabfc from some agencies.

New Permanent Structure: Recommend a permanent structure for centralized and coordinated conduct of
the role of the State in water supply management.

7) Create a new water resources management board comprised of a citizen’s board and supporting

staff. Responsibilities:

Assist in the development of water management policies;
Map water basin divisions to be used in planning:
Determine and designate areas of limited focal water supplies and establish priorities for
undertaking water resource planning;
d. Develop, review, adopt and amend as necessary local water basin management plans;
Approve or deny water withdrawal permits for large diversions or any water withdrawal

cor

e.
permits required as part of management plans;

f.  Provide a forum for the resolution of water-related disputes:;

g. Foster cooperation among federal, state, regional and local agencies:

h. Collect, develop, evaluate, manage and disseminate water resource data;

Provide assistance to other entities preparing study and action plans related to water

resources
Status: Board not created. Some responsibilities proposed for this Board are carried out by

state agencies.

—

Collection of Data: Implement a strate gy for coordinated collection of water supply and use data and
compile that data in a readily accessible form.

8) Designate hydrologic management units within the state. Status: partially completed. MGS and
USGS developed detailed digital drainage divide maps that have been used and enhanced by
other agencies.

9) Standardize data collection among state agencies for collection and storage of water data. Status:
partially completed. GIS serves as a common platform for collection and sharing of water data
among state agencies, but there has been little effort in standardizing formats.

10) Water users of over 50,000 gallons per day should be required to report withdrawals. Status: Not
adopted. (see Water Use Reporting law below)

11) Support the MGS/USGS water data collection project. Status: Water Use position at MGS cut in
1991, USGS/state water cooperative budget reduced. (see Water Use Reporting law below)

12) Develop a list of priority research needs and produce an annual report on water-related studies.
Status: state agencies have considered priority research needs and report on water-related studies
although not in the annual report format envisioned here and not in a coordinated fashion.
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Technical Assistance: Develop technical assistance programs for municipalities, communities, or
individuals adversely affected by water use decisions.
13) Board should coordinate water management activities among state agencies, provide technical
support. Starus: Not adopted in this form. State agencies provide considerable technical
assistance to communities and individuals with regard to water problems.

Agency Coordination: Develop a strategy for coordination of all state and local agencies involved in

water supply management.
14) Board should provide a single point of contact for water resource issues. Starus: Not adopted.
15) Board should sponsor biennial exchange conference. Srarus: Not adopted in this format, but the
annual Maine Water Conference accomplishes much of this recommendation.

Dispute Resolution: Recommend a process for adjudication of disputes over the right to use water and

over the establishment of water levels for water supply ponds.
16) The state should modify responsibilities as necessary to achieve a complete and coordinated state

agency approach to water-related dispute resolution. Status: not adopted.

Aroostook Water Use Policy, 1996
The Aroostook Soil & Water Management Board was established by the Legislature in 1987 to

coordinate an Army Corps of Engineers irrigation and conservation research demonstration project in the
St. John River basin. This project studied the impacts of irrigation and conservation practices. Although
the Legislature did not pass the water policy reforms recommended by the Water Resource Management
Board. the Legislature did recognize the Aroostook Soil & Water Management Board as a legitimate
organization to serve as a conflict-resolution agency for northern Aroostook County. Through a series of
meetings, the Board made a number of recommendations:

1) Inventory Aroostook County irrigators. Status: Completed.

2) Institute a process to address water withdrawal complaints. Stazus: largely implemented.

3) Work with farmers to assess irrigation needs. Szatus: in place.

4} Establish a direct withdrawal limit of 7Q10 and develop long-term Aquatic Base Flow (ABF)
limits for withdrawals on streams where aquatic habitat is threatened. Starus: in place for
Aroostook County. '

5) Encourage wetland use and impoundments on streams as alternatives to water withdrawal from
streams. Status: Agricultural irrigation pond exemption and general permit process for dammed
streams in place.

Financing for reservoir development. Status: Some funds available through Legislative bonds.

6)
7) Educational program to encourage adoption of whole farm plans and to clarify the low flow plan

to farmers. Status: in place but limited funding.

Downeast Rivers Water Use Manacement Plan, 2000
This eff@rt was initiated as part of the Maine’s Atldrmc Salmon Conservation Plan and focuses on
as many elements and recommendations that are

Qi

the important salmon rivers of eastern Maine. The pla
being pursued as resources permit. Those rec ommcndanms include:
1) Maintain USGS Gages on the Downeast Rivers, low-tlow studies, monitoring strategics. Status:
mostly in place.

2} Integrate Water Withdrawal Source Sclection Hierarchy into State Policies. Starus: done on an
ad hoc basis.

3) Technical Assistance to Farmers -To ensure water resources are used as efficiently as possible,
growers need technical assistance in implementing “best practices™ for water management.
Status: Guidance document to be completed by September 2004,

4) Cost Share Assistance- Cost share programs should be created to assist growers develop water
sources that reduce current withdrawal impacts on Atlantic Saimon Habitat  Siarus: New bonds
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passed for agricultural source development — See Agricultural Water Management Program
below.

Agricultural Water Management Proosram

The Department of Agriculture established a new Agricultural Water Management Program in
1999 in response to the Governor’s request to solve drought related losses by farmers in 1999. The
Department convened a committee to develop a plan of action, the “Blueprint”, which was completed in
2000. The Blueprint was updated in March 2003 as the Sustainable Water Source and Use Policy and
Action Plan. The plan has a number of recommendations and actions to reduce drought related losses:

1) Continued funding of the successful State cost share program for sustainable water source
development including engineering design and offset of permitting costs. Status: New Bonds
passed in 2001,

2) Change LURC regulations for water source development to mirror DEP regulations regarding
well and pond development and seasonal agricultural use. Stafus: Considerable debate during
Sustainable Water Use Policy Process (see below), but without consensus.

3) Study ways to reduce or eliminate the requirement for federal and state (LURC) mitigation of
wetland impacts for agricultural pond development. Starus: draft recommendations developed.

4) Add seasonal water use for agriculture as a high priority use in Maine law. Status. Law passed
establishing Agricultural as a priority water user in DEP water quality regulations.

5) Support non-regulatory solutions to water withdrawal complaints during low flow periods while
maintaining traditional, longstanding riparian rights of users. Utilize the successful Aroostook
Water and Soil Management Board low flow policy as a model. Starus: No action to"date.

6) Fund more research studies on economics of supplemental irrigation and alternative
methods to increase soil water holding capacity and create water use conservation and
efficiency. Status: Potato and Blueberry research accomplished.

7) Fund low flow studies to establish realistic limits on withdrawal to water bodies in regions where
irrigation is likely to continue with direct withdrawals. Srarus: Low-flow study completed
Downeast.

8} Fund increased technical assistance from the Department, Cooperative Extension, Soil and Water

Conservation Districts, and USDA-=Natural Resources. Siatus: Extra funding made availabie

through NRCS in 2003 and 2004.

Sustainable Water Use Policy Process, 2000-2002
This process was initiated by several state agencies following a DEP draft proposal in 1999 for
rules governing in-stream flows and water withdrawals. This effort was organized under the SPO’s Land
& Water Resources Council and involved state and federal agencies, water suppliers, irrigators, industrial
water users, ski resorts, commercial bottlers, environmental organizations, and other interested parties.
Considerable impetus for this process came from the perceived or potential conflict between Atlantic
salmon habitat and water withdrawals in eastern Maine rivers. However, the process was established to
consider water use policy statewide. The goal of the process was to develop a prioritized set of
recommendations to establish sustainable water withdrawal policies for Maine’s public water resources.
The process involved several roundtable meetings with numerous participants, regular working group
meetings, and subcommittee meetings.
Participants in the process agreed that solutions to water use challenges would contain many
components:
e Improved storage options.
» Flow standards.
o  Water conservation and efficiency of use.

e  Eliminating regulatory discrepancies.
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Monitoring and research.

Public education.

Capacity to implement the strategy.

Periodic assessment of effectiveness of strategies.

Subcommittees addressed storage needs, aquatic ecosystem requirements, water conservation,
consumptive use, and research and monitoring. Though in the end final consensus was not reached on the
recommendations, the water use reporting law which was subsequently adopted by the legislature was
based largely on the work of the Sustainable Water Use Policy Process. That new law, which is further
described below, also directs the DEP to undertake rulemaking to adopt water use standards.

Water Use Reporting Law 2002

Title 38, Article 4-B was adopted by the Maine Legislature in 2002. An outcome of the

Sustainable Water Use Policy process, the new law established the Water Use Reporting Program. The
DEP submitted the first report of the Water Use Reporting Program to the legislature in January, 2004.
The major provisions of the law are:

)
2)

3)
4)

3)
0)

7)

Non-consumptive use of water defined.

Reporting thresholds defined (paraphrased here). Users of 20,000 gallons or more per day on
small streams need to report annually. This threshold increases on larger flowing water bodies
based on the flow. Users that withdraw from lakes must report based on a sliding scale of weekly
withdrawal vs. lake size. Groundwater users with 500 feet of a surface water body must report
according to the same requirements for that surface water body.

Individual water reports are confidential.

Reports go to various state agencies that aggregate them by watershed for inclusion in a master
database.

Non-consumptive and many other uses are exempt from reporting.

Requires DEP to develop rules for "maintaining in-stream flows and GPA water levels that are
protective of aquatic life and other uses and that establish criteria for designating watersheds most
at risk from cumulative water use." These will be major substantive rules, submitted to the
legislature for consideration in 2005.

Requires the DEP to "encourage and cooperate with state, regional or municipal agencies, boards
or organizations in the development and adoption of regional or local water use policies that
protect the environment from excessive drawdown of water sources during low flow periods," as
done in the Aroostook Low Flow Policy.
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38 §481. FINDINGS AND PURPOSE
38 §481. FINDINGS AND PURPOSE

The Legislature finds that the economic and social well-being of the citizens of the State of Maine
depends upon the location of state, municipal, quasi-municipal, educational, charitable, commercial and
industrial developments with respect to the natural environment of the State; that many developments because
of their size and nature are capable of causing irreparable damage to the people and the environment on the
development sites and in their surroundings; that the location of such developments is too important to be left
only to the determination of the owners of such developments; and that discretion must be vested in state
authority to regulate the location of developments which may substantially affect the environment and quality
of life in Maine. [1987, c¢. 812, §§1, 18 (AMD).]

The Legislature further finds that certain geological formations particularly sand and gravel deposits,
contain large amounts of high quality ground water. The ground water in these formations is an important
public and private resource, for drinking water supplies and other industrial, commercial and agricultural uses.
The ground water in these formations is particularly susceptible to injury from pollutants, and once polluted,
may not recover for hundreds of years. It is the intent of the Legislature, that activities that discharge or may

discharge pollutants to ground water may not be located on these formations. [1981, c. 449, §3
(NEW) .1

The purpose of this subchapter is to provide a flexible and practical means by which the State, acting
through the department, in consultation with appropriate state agencies, may exercise the police power of the
State to control the location of those developments substantially affecting local environment in order to insure
that such developments will be located in a manner which will have a minimal adverse impact on the natural
environment within the development sites and of their surroundings and protect the health, safety and general

welfare of the people. [1989, c. 890, Pt. B, §84 (AMD); 1989, c. 890, Pt. A, 8§40
(AFF) . ]

The Legislature further finds that noise generated at development sites has primarily a geographically
restricted and frequently transient impact that is best regulated at the municipal level pursuant to a
municipality's economic development and land use plans. It is the intent of the Legislature that regulation of
noise from developments be primarily the responsibility of local municipal governments. [1993, <. 383,
§2 (AMD); 1993, c. 383, 8§42 (AFF).]

SECTION HISTORY

1969, c. 571, §2 (NEW). 1971, c¢. 613, §1 (AMD). 1971, c. 618, §12 (AMD).
1979, c. 466, §11 (AMD). 1981, c. 449, §3 (AMD). 1983, c. 513, §1 (AMD).
1987, c¢. 346, §1 (AMD). 1987, c. 812, §§1,18 (AMD). 1989, c. 890, §§A40,B84
(ABMD) . 1993, c. 383, §2 (AMD). 1993, c. 383, §42 (AFF). 1995, c. 704, SA2
(AMD) . 1995, c. 704, §C2 (AFF). 1999, c. 468, §5 (AMD).

The State of Maine claims a copyright in its codified statutes. If you intend to republish this material, we require that you
include the following disclaimer in your publication:

All copyrights and other rights to statutory text are reserved by the State of Maine. The text included in this publication
reflects changes made through the First Special Session of the 123rd Legislature, and is current through December 31,
2008, but is subject to change without notice. It is a version that has not been officially certified by the Secretary of State.

Refer to the Maine Revised Statutes Annotated and supplements for certified text.

The Office of the Revisor of Statutes also requests that you send us one copy of any statutory publication you may
produce. Our goal is not to restrict publishing activity, but to keep track of who is publishing what, to identify any
needless duplication and to preserve the State's copyright rights.

PLEASE NOTE: The Revisor's Office cannot perform research for or provide legal advice or interpretation of Maine law
to the public. If you need legal assistance, please contact a qualified attomey.




38 §482. DEFINITIONS
38 §482. DEFINITIONS

As used in this article, unless the context otherwise indicates, the following terms have the following
meanings. [1995, c. 700, §2 (AMD).]

1. Board.

[ 1989, ¢. 890, Pt. A, §40 (AFF); 1989, c. 890, Pt. B, §85 (RP) .]

1-A. Borrow pit. "Borrow pit" means a mining operation undertaken primarily to extract and remove
sand, fill or gravel. "Borrow pit" does not include any mining operation undertaken primarily to extract or
remove rock or clay.

{ 1993, c. 350, §2 (NEW) .]

2. Development of state or regional significance that may substantially affect the
environment. "Development of state or regional significance that may substantially affect the environment,"
in this article also called "development,” means any federal, state, municipal, quasi-municipal, educational,
charitable, residential, commercial or industrial development that:

A. Occupies a land or water area in excess of 20 acres; [1997, c. 502, §5 (RPR).]

B. Is a metallic mineral mining or advanced exploration activity as defined in this section or an oil or gas
exploration or production activity that includes drilling or excavation under water; [2005, c. 330,
§18 (AMD) .]

C. Is a structure as defined in this section; [1997, c¢. 502, §5 (RPR).]

D. Is a subdivision as defined in this section; or [1999, c¢. 468, §6 (AMD).]

E. [1999, c. 468, §7 (RP).]

F. Is an oil terminal facility as defined in this section. [1997, c. 502, §5 (NEW).]
F. [1993, c. 680, Pt. C, §7 (RP).]

G. [1993, c¢. 680, Pt. C, §7 (RP).]

H. [1993, c. 680, Pt. C, §7 (RP).]

I. [1%97, c. 502, §5 (RP).]

[ 2005, c¢. 330, 8§18 (AMD) .]

2-A. Exploration.

[ 1993, c. 383, §42 (AFF); 1993, c. 383, §4 (RP) .]

2-B. Metallic mineral mining or advanced exploration activity. "Metallic mineral mining or
advanced exploration activity," in this article also called "mining," means an activity or process necessary for
the extraction or removal of metallic minerals or overburden or for the preparation, washing, cleaning or other
treatment of metallic minerals and includes the bulk sampling, extraction or beneficiation of metallic
minerals, not including test sampling methods conducted in accordance with rules adopted by the department
such as test boring, test drilling, hand sampling and digging of test pits with a limited maximum surface
opening or methods determined by the department to cause minimal disturbance of soil or vegetative cover.

A. [1995, c. 700, §4 (RP).]
B. [1995, c¢. 700, §4 (RP).]
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C. [1995, c. 700, §4 (RP).]

[ 1995, <. 700, §4 (AMD) .]

2-C. Hazardous activity.

[ 1993, c. 383, §42 (AFF); 1993, c. 383, §6 (RP) .]

2-D. Multi-unit housing.

[ 1993, c. 383, §42 (AFF); 1993, c. 383, §7 (RP) .]

2-E. Coastal wetlands. "Coastal wetlands" has the same meaning as in section 480-B, subsection 2.

[ 1993, c. 383, §8 (AMD); 1993, c. 383, 8§42 (AFF) .]

2-F. Freshwater wetlands. "Freshwater wetlands" has the same meaning as in section 480-B,
subsection 4.

A. [1993, c. 383, §42 (AFF); 1993, c. 383, 8§89 (RP).]

B. [1993, c. 383, §42 (AFF); 1993, c¢. 383, §9 (RP).]

C. [1993, c. 383, 8§42 (AFF); 1993, c. 383, 8§89 (RP).]

[ 1993, <. 383, §9 (AMD); 1993, c. 383, §42 (AFF) .]

3. Natural environment of a locality.

[ 1993, c¢. 383, §42 (AFF); 1993, c. 383, 8§10 (RP) .]

3-A. Overburden. "Overburden" means earth and other materials naturally lying over the product to be
mined.

[ 1979, c. 466, §13 (NEW) .]

3-B. Normal high-water line. "Normal high-water line" has the same meaning as in section 480-B,
subsection 6.

[ 1993, ¢. 383, §11 (AMD); 1993, c. 383, 8§42 (AFF) .]

3-C. Passenger car equivalents at peak hour.

[ 1999, c. 468, §8 (RP) .]

3-D. Oil terminal facility. "Oil terminal facility" means a facility and related appurtenances located in,
on, over or under the surface of any land or water that is used or capable of being used to transfer, process,
refine or store oil as defined in section 542, subsection 6. "Oil terminal facility" does not include:

A. A facility used or capable of being used to store less than 1,500 barrels or 63,000 gallons of oil;
[1997, c. 502, §6 (NEW).]

B. A facility not engaged in the transfer of oil to or from the waters of the State; or [1997, c. 502,
§6 (NEW).]

C. A facility consisting only of a vessel or vessels as defined in section 542, subsection 11, [1997, c.
502, §6 (NEW).]

[ 1997, ¢. 502, §6 (NEW) .]

2 |
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4. Person. "Person" means any person, firm, association, partnership, corporation, municipal or other
local governmental entity, quasi-municipal entity, state agency, federal agency, educational or charitable
organization or institution or other legal entity.

[ 1993, <. 383, §12 (AMD); 1993, c. 383, §42 (AFF) .]

4-A. Product.

[ 1995, c. 700, §5 (RP) .]

4-B. Reclamation. "Reclamation" means the rehabilitation of the area of land affected by mining under
a plan approved by the department, including, but not limited to, the stabilization of slopes and creation of
safety benches, the planting of forests, the seeding of grasses and legumes for grazing purposes, the planting
of crops for harvest and the enhancement of wildlife and aquatic resources, but not including the filling in of
pits and the filling or sealing of shafts and underground workings with solid materials unless necessary for
protection of ground water or safety.

[ 1993, ¢. 383, §13 (AMD); 1993, c. 383, §42 (AFF) .]

4-C. Primary sand and gravel recharge areas.

[ 1993, c. 383, §42 (AFF); 1993, c. 383, §14 (RP) .]

4-D. Significant ground water aquifer. "Significant ground water aquifer" means a porous formation
of ice-contact and glacial outwash sand and gravel or fractured bedrock that contains significant recoverable
quantities of water which is likely to provide drinking water supplies.

[ 1987, <. 812, §8§5, 18 (AMD) .]

4-E. River, stream or brook. "River, stream or brook" has the same meaning as in section 480-B,
subsection 9.

[ 1993, c. 383, 8§15 (AMD); 1993, c. 383, 842 (AFF) .}

4-F. Shoreland zone. "Shoreland zone" has the same meaning as "shoreland areas" in section 435.
Terms used within this definition have the same meanings as in section 436-A.
[ 1993, c. 383, §16 (AMD); 1993, c. 383, 8§42 (AFF) .]

5. Subdivision. A "subdivision" is the division of a parcel of land into 5 or more lots to be offered for
sale or lease to the general public during any 5-year period, if the aggregate land area inciudes more than 20
acres; except that when all lots are for single-family, detached, residential housing, common areas or open
space a "subdivision" is the division of a parcel of land into 15 or more lots to be offered for sale or lease to
the general public within any S-year period, if the aggregate land area includes more than 30 acres. The
aggregate land area includes lots to be offered together with the roads, common areas, easement areas and all

portions of the parcel of land in which rights or interests, whether express or implied, are to be offered. This
definition of "subdivision" is subject to the following exceptions:

A. [1989, c. 769, §2 (RP).]
B. [1989, c. 769, §3 (RP).]
C. Lots of 40 or more acres but not more than 500 acres may not be counted as lots except where:

(1) The proposed subdivision is located wholly or partly within the shoreland zone; [1993, c.
680, Pt. A, §35 (RPR).]

C-1. Lots of more than 500 acres in size may not be counted as lots; [1993, c. 680, Pt. A, §35
(RPR) .]

| 3
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D. Five years after a subdivider establishes a single-family residence for that subdivider's own use on a
parcel and actually uses all or part of the parcel for that purpose during that period, a lot containing that
residence may not be counted asalot; [1993, c¢. 680, Pt. A, §35 (RPR).]

E. Unless intended to circumvent this article, the following transactions may not be considered lots
offered for sale or lease to the general public:

(1) Sale or lease of lots to an abutting owner or to a spouse, child, parent, grandparent or sibling of
the developer if those lots are not further divided or transferred to a person not so related to the
developer within a 5-year period, except as provided in this subsection;

(2) Personal, nonprofit transactions, such as the transfer of lots by gift, if those lots are not further
divided or transferred within a 5-year period or the transfer of lots by devise or inheritance; or

(3) Grant of a bona fide security interest in the whole lot or subsequent transfer of the whole lot by
the original holder of the bona fide security interest or that person's successor in interest; [1995,
c. 493, §5 (AMD).]

F. In those subdivisions that would otherwise not require site location approval, unless intended to
circumvent this article, the following transactions may not, except as provided, be considered lots offered
for sale or lease to the general public:

(1) Sale or lease of common lots created with a conservation easement as defined in Title 33,
section 476, provided that the department is made a party; and [1993, c. 680, Pt. A, §35
(RPR) .]

G-1. [1987,

O

864, §2 (RP).]

H. The transfer of contiguous land by a permit holder to the owner of a lot within a permitted subdivision
is exempt from review under this article, provided that the land was not owned by the permit holder at
the time the department approved the subdivision. Further division of the transferred land must be
reviewed under this article. [1993, <. 680, Pt. A, 8§35 (RPR).]

The exception described in paragraph F does not apply, and the subdivision requires site location approval,
whenever the use of a lot described in paragraph F changes or the lot is offered for sale or lease to the general
public without the limitations set forth in paragraph F. For the purposes of this subsection only, a parcel of

land

is defined as all contiguous land in the same ownership provided that lands located on opposite sides of a

public or private road are considered each a separate parcel of land unless that road was established by the
owner of land on both sides of the road subsequent to January 1, 1970. A lot to be offered for sale or lease to

the g
plan

eneral public is counted, for purposes of determining jurisdiction, from the time a municipal subdivision
showing that lot is recorded or the lot is sold or leased, whichever occurs first, until 5 years after that

recording, sale or lease.

[ 1997, c. 603, 8§82 (AMD) .]

6. Structure. A "structure" means:
A. [1993, c. 383, §42 (AFF); 1993, c. 383, §18 (RP).]

B. Buildings, parking lots, roads, paved areas, wharves or areas to be stripped or graded and not to be
revegetated that cause a total project to.occupy a ground area in excess of 3 acres. Stripped or graded
areas that are not revegetated within a calendar year are included in calculating the 3-acre threshold.
[1993, c. 383, §18 (AMD); 1993, c. 383, 8§42 (AFF).]

[ 1993, c¢. 383, §18 (AMD); 1993, c. 383, §42 (AFF) .]

7. Storage facility.

[ 1995, c. 704, Pt. C, §2 (AFF); 1995, c. 704, Pt. A, §6 (RP) .]

SECTION HISTORY
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1. Approval required. A person may not construct or cause to be constructed or operate or cause to be
operated or, in the case of a subdivision, sell or lease, offer for sale or lease or cause to be sold or leased any
development of state or regional significance that may substantially affect the environment without first
having obtained approval for this construction, operation, lease or sale from the department.

[ 2003, c. 452, Pt. W, §7 (NEW); 2003, c. 452, Pt. X, 8§82 (AFF) .]

2. Compliance with order or permit required. A person having an interest in, or undertaking an
activity on, a parcel of land affected by an order or permit issued by the department may not act contrary to
that order or permit.

[ 2003, c. 452, Pt. W, §7 (NEW); 2003, c. 452, Pt. X, §2 (AFF) .]
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The department shall approve a development proposal whenever it finds the following. [1995, c.
704, Pt. A, §8 (AMD); 1995, c. 704, Pt. C, §2 (AFF).]

1. Financial capacity. The developer has the financial capacity and technical ability to develop the
project in a manner consistent with state environmental standards and with the provisions of this article. The
commissioner may issue a permit under this article that conditions any site alterations upon a developer
providing the commissioner with evidence that the developer has been granted a line of credit or a loan by a
financial institution authorized to do business in this State as defined in Title 9-B, section 131, subsection
17-A or with evidence of any other form of financial assurance the board determines by rule to be adequate.

[ 1995, c¢. 287, §1 (AMD) .]

2. Traffic movement.

[ 1999, c. 468, §9 (RP) .]

3. No adverse effect on the natural environment. The developer has made adequate provision for
fitting the development harmoniously into the existing natural environment and that the development will not
adversely affect existing uses, scenic character, air quality, water quality or other natural resources in the
municipality or in neighboring municipalities.

A. In making a determination under this subsection, the department may consider the effect of noise
from a commercial or industrial development. Noise from a residential development approved under this
article may not be regulated under this subsection, and noise generated between the hours of 7 a.m. and 7
p.m. or during daylight hours, whichever is longer, by construction of a development approved under this
article may not be regulated under this subsection. [1993, ¢. 383, §21 (NEW); 1993, c.
383, §42 (AFF).]

B. In determining whether a developer has made adequate provision for the control of noise generated by
a commercial or industrial development, the department shall consider board rules relating to noise and
the quantifiable noise standards of the municipality in which the development is located and of any
municipality that may be affected by the noise. [1993, ¢. 383, §21 (NEW); 1993, c. 383,
§42 (AFF) .]

C. Nothing in this subsection may be construed to prohibit a municipality from adopting noise
regulations stricter than those adopted by the board. [1993, c. 383, §21 (NEW); 1993, c.
383, §42 (AFF).]

D. [1995, c. 700, 86 (RP).]
E. {1995, c. 700, §6 (RP).]

F. In making a determination under this subsection regarding a structure to facilitate withdrawal of
groundwater, the department shall consider the effects of the proposed withdrawal on waters of the State,
as defined by section 361-A, subsection 7; water-related natural resources; and existing uses, including,
but not limited to, public or private wells, within the anticipated zone of contribution to the withdrawal.
In making findings under this paragraph, the department shall consider both the direct effects of the
proposed water withdrawal and its effects in combination with existing water withdrawals. [2005, c.
452, Pt. A, 8§83 (NEW).]

G. In making a determination under this subsection regarding an expedited wind energy development, as
defined in Title 35-A, section 3451, subsection 4, the department shall consider the development's effects
on scenic character and existing uses related to scenic character in accordance with Title 35-A, section
3452. [2007, c¢. 661, Pt. B, 811 (NEW).]
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[ 2005, c. 452, Pt. A, §3 (AMD); 2007, c. 661, Pt. B, §11 (AMD) .]

4. Soil types. The proposed development will be built on soil types that are suitable to the nature of the
undertaking.

[ 1995, c. 704, Pt. A, 8§10 (AMD); 1997, c. 603, §88, 9 (AFF) .]

4-A. Storm water management and erosion and sedimentation control. The proposed development,
other than a metallic mineral or advanced exploration activity, meets the standards for storm water
management in section 420-D and the standard for erosion and sedimentation control in section 420-C. A
proposed metallic mineral mining or advanced exploration activity must meet storm water standards in
department rules adopted to implement subsections 3 and 7. If exempt under section 420-D, subsection 7, a
proposed development must satisfy the applicable storm water quantity standard and, if the development is
located in the direct watershed of a lake included in the list adopted pursuant to section 420-D, subsection 3,
any applicable storm water quality standards adopted pursuant to section 420-D.

[ 1997, c. 502, §8 (AMD); 1997, c. 603, §§8, 9 (AFF) .]

5. Ground water. The proposed development will not pose an unreasonable risk that a discharge to a
significant ground water aquifer will occur.

[ 1987, c. 812, §810, 18 (RPR) .]

6. Infrastructure. The developer has made adequate provision of utilities, including water supplies,
sewerage facilities and solid waste disposal, required for the development, and the development will not have
an unreasonable adverse effect on the existing or proposed utilities in the municipality or area served by those
services.

[ 1999, c. 468, §10 (AMD) .]

7. Flooding. The activity will not unreasonably cause or increase the flooding of the alteration area or
adjacent properties nor create an unreasonable flood hazard to any structure.

[ 1987, c. 812, §§10, 18 (NEW) .]

8. Sand supply.

[ 1993, c. 383, §42 (AFF); 1993, c. 383, §23 (RP) .]

9. Blasting. Blasting will be conducted in accordance with the standards in section 490-Z, subsection
14 unless otherwise approved by the department.

[ 2007, c. 297, §2 (NEW) .]

10. Special provisions; grid-scale wind energy development. In the case of a grid-scale wind energy
development, the proposed generating facilities, as defined in Title 35-A, section 3451, subsection 5:

A. Will be designed and sited to avoid unreasonable adverse shadow flicker effects; {2007, c. 661,
Pt. B, 8§12 (NEW).]

B. Will be constructed with setbacks adequate to protect public safety. In making a finding pursuant to
this paragraph, the department shall consider the recommendation of a professional, licensed civil
engineer as well as any applicable setback recommended by a manufacturer of the generating facilities;
and [2007, c. 661, Pt. B, 8§12 (NEW).]

C. Will provide significant tangible benefits as determined pursuant to Title 35-A, section 3454, if the
development is an expedited wind energy development. [2007, c. 661, Pt. B, §12 (NEW).]

The Department of Labor, the Executive Department, State Planning Office and the Public Utilities
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Commission shall provide review comments if requested by the primary siting authority.

For purposes of this subsection, "grid-scale wind energy development," "primary siting authority,"
"significant tangible benefits" and "expedited wind energy development” have the same meanings as in Title
35-A, section 3451.

[ 2007, c. 661, Pt. B, §l2 (NEW) .]
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1. Application. Any person intending to construct or operate a development shall, before commencing
construction or operation, notify the commissioner in writing of the intent, nature and location of the
development, together with such other information as the board may by rule require. The department shall
approve the proposed development, setting forth such terms and conditions as are appropriate and reasonable,
disapprove the proposed development, setting forth the reasons for the disapproval, or schedule a hearing in
the manner described in section 486-A.

[ 1989, c. 890, Pt. B, §92 (AMD); 1989, c. 890, Pt. A, §40 (AFF) .]

1-A. Wood supply. For a new or expanded development requiring an annual supply of wood or
wood-derived materials in excess of 150,000 tons green weight, the applicant shall submit a wood supply plan
for informational purposes to the Maine Forest Service concurrent with the application required in subsection
1. The wood supply plan must include, but is not limited to, the following information:

A. The expected operational life of the development; [1989, c. 681, §2 (NEW).]

B. The projected annual wood consumption of wood mill residue, wood fiber and recycled materials
from forest products during the entire operational life of the development; [1985, <. 681, §2
(NEW) . ]

C. The expected market area for wood supply necessary to supply the development; and [1989, c.
681, §2 (NEW).]

D. Other relevant wood supply information. [1989, c. 681, §2 (NEW).]

[ 1989, c¢. 681, §2 (NEW) .]

1-B. Advance ruling.

[ 1999, c. 468, §11 (RP) .]

1-C. Approval of future development sites. The department shall adopt rules allowing the option of],
and identifying requirements for, a planning permit that allows approval of development within a specified
area and within specified parameters such as maximum area, groundwater usage and traffic generation,
although the specific nature and extent of the development or timing of construction may not be known at the
time the permit is issued. The location and parameters of the development must meet the standards of this
article. This alternative is not available for metallic mineral mining or advanced exploration activities. Rules
adopted pursuant to this subsection are major substantive rules as defined in Title 5, chapter 375, subchapter
2-A.

If the department determines that full compliance with new or amended rules enacted after a planning permit
was issued will significantly alter the plan for the development, the department may require the permittee to
comply with the rules in effect at the time of issuance of the planning permit and, to the extent practicable, to
comply with additional requirements or standards in the new or amended rules for any remaining portion of
the development for which final submissions have not been provided. The department may not require
significant alteration of constructed or permitted infrastructure authorized by the planning permit, or
subsequent approvals designed to serve future development phases in existence at the time of the new or
amended rules in assessing practicability.

For purposes of this subsection, "practicable”" means available and feasible considering cost, existing
technology and logistics based on the overall purpose of the project as authorized in the planning permit.
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[ 2005, c. 602, §5 (AMD) .]

2. Hearing request. If the department has issued an order without a hearing regarding any person's
development, that person may request, in writing, a hearing before the board within 30 days after notice of the
department's decision. This request must set forth, in detail, the findings and conclusions of the department to
which that person objects, the basis of the objections and the nature of the relief requested. Upon receipt of
the request, the board shall schedule and hold a hearing limited to the matters set forth in the request.
Hearings must be scheduled in accordance with section 486-A.

[ 1989, c. 890, Pt. B, §92 (AMD); 1989, c. 890, Pt. A, §40 (AFF) .]

3. Failure to notify commissioner. The commissioner may, at any time with respect to any person who
has commenced construction or operation of any development without having first notified the commissioner
pursuant to this section, schedule and conduct a public hearing with respect to that development.

[ 1989, c. 890, Pt. B, §92 (AMD); 1989, c. 890, Pt. A, §40 (AFF) .]

4. Permit display. A person issued a permit pursuant to this article for activities in a great pond
watershed shall have a copy of the permit on site while work authorized by that permit is being conducted.

[ 1991, c. 838, §25 (NEW) .]
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1. Hearings. If the department determines to hold a hearing on a notification submitted pursuant to
section 485-A, the department shall solicit and receive testimony to determine whether that development will
in fact substantially affect the environment or pose a threat to the public's health, safety or general welfare.
The department shall permit the applicant to provide evidence on the economic benefits of the proposal as
well as the impact of the proposal on energy resources.

[ 1989, ¢. 890, Pt. A, §40 (AFF); 1989, c. 890, Pt. B, 8§93 (RPR) .]

2. Developer; burden of proof. At the hearings held under this section, the burden is upon the person
proposing the development to demonstrate affirmatively to the department that each of the criteria for
approval listed in this article has been met, and that the public's health, safety and general welfare will be
adequately protected.

[ 1989, c. 890, Pt. B, §94 (AMD); 1989, c. 890, Pt. A, §40 (AFF) .]

3. Findings of fact; order. After the department adjourns any hearing held under this section, the
department shall make findings of fact and issue an order granting or denying permission to the person
proposing the development to construct or operate the development, as proposed, or granting that permission
upon such terms and conditions as the department considers advisable to protect and preserve the environment
and the public's health, safety and general welfare.

[ 1995, c. 642, §6 (AMD) .]

4. No construction pending order. Any person who has notified the commissioner, pursuant to secticn
485-A, of intent to construct or operate a development shall immediately defer or suspend construction or
operation of that development until the department has issued an order.

[ 1989, c. 890, Pt. B, §94 (AMD); 1989, c. 890, Pt. A, 8§40 (AFF) .]

5. Continuing compliance; air and water pollution. Any person securing approval of the department,
pursuant to this article, shall maintain the financial capacity and technical ability to meet the state air and
water pollution control standards until that person has complied with those standards.

[ 1989, ¢. 890, Pt. B, §94 (AMD); 1989, c. 890, Pt. A, §40 (AFF) .]

6. Transcripts. A complete verbatim transcript shall be made of all hearings held pursuant to this
section.

[ 1987, c. 812, §§12, 18 (NEW) .]

7. Minor revisions. An application for an order addressing a minor revision must be processed within a
period specified by the department if the applicant meets requirements adopted by the department.

[ 1993, c¢. 383, §24 (NEW); 1993, c. 383, §42 (AFF) .]
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1. Preliminary notice required for hazardous activities.

[ 1993, c. 383, §42 (AFF); 1993, c. 383, §25 (RP) .]

2. Power generating facilities. In case of a permanently installed transmission line carrying 100
kilovolts, or more, proposed to be erected within this State by a transmission and distribution utility or
utilities, the proposed development, in addition to meeting the requirements of section 484, must also have
been approved by the Public Utilities Commission under Title 35-A, section 3132.

In the event that a transmission and distribution utility or utilities file a notification pursuant to section 485-A
before they are issued a certificate of public convenience and necessity by the Public Utilities Commission,
they shall file a bond or, in lieu of that bond, satisfactory evidence of financial capacity to make that
reimbursement with the department, payable to the department, in a sum satisfactory to the commissioner and
in an amount not to exceed $50,000. This bond or evidence of financial capacity must be conditioned to
require the applicant to reimburse the department for its cost incurred in processing any application in the
event that the applicant does not receive a certificate of public convenience and necessity.

[ 1999, c. 657, §23 (AMD) .]

3. Easement required; transmission line or gas pipeline. In the case of a gas pipeline or a
transmission line carrying 100 kilovolts or more, a permit under this chapter may be obtained prior to any

acquisition of lands or easements to be acquired by purchase. The permit must be obtained prior to any
acquisition of land by eminent domain.

{ 1997, <c. 72, &2 (AMD) .]

4. Notice to landowners; transmission line or gas pipeline. Any person making application under this
article, for approval for a transmission line or gas pipeline shall, prior to filing a notification pursuant to this
article, provide notice to each owner of real property upon whose land the applicant proposes to locate a gas
pipeline or transmission line. Notice must be sent by certified mail, postage prepaid, to the landowner's last
known address contained in the applicable tax assessor's records. The applicant shall file a map with the town
clerk of each municipality through which the pipeline or transmission line is proposed to be located,
indicating the intended approximate location of the pipeline or transmission line within the municipality. The
applicant is not required to provide notice of intent to construct a gas pipeline or transmission line other than
as set forth in this subsection. The department shall receive evidence regarding the location, character and
impact on the environment of the proposed transmission line or pipeline. In addition to finding that the
requirements of section 484 have been met, the department, in the case of the transmission line or pipeline,
shall consider whether any proposed alternatives to the proposed location and character of the transmission
line or pipeline may lessen its impact on the environment or the risks it would engender to the public health or
safety, without unreasonably increasing its cost. The department may approve or disapprove all or portions of
the proposed transmission line or pipeline and shall make such orders regarding its location, character, width
and appearance as will lessen its impact on the environment, having regard for any increased costs to the
applicant.

[ 1989, c¢. 890, Pt. B, §96 (AMD); 1989, c. 890, Pt. A, §40 (AFF) .]
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A state department or agency shall provide technical assistance to a municipality in the form of a peer
review of development studies when the state capacity and resources exist. [1995, ¢. 704, Pt. A, §22
(NEW) ; 1995, c. 704, Pt. C, §2 (AFF).]

1. Costs. A state department or agency may charge a municipality for this assistance under this section.
A municipality may recover these costs from the developer.

[ 1995, c. 704, Pt. A, §22 (NEW); 1995, c. 704, Pt. C, §2 (AFF) .]

2. Type of development. The following provisions apply to assistance under this section.

A. Assistance is available for the review of site location issues arising from a proposal for a subdivision
of at least 5 lots and 20 acres and for a proposal for a development that has at least 3 acres of buildings,
parking lots, roads, paved areas, wharves or areas to be stripped or graded and not revegetated and not
subject to review by the department under this article. {1995, ¢. 704, Pt. A, §22 (NEW);
1995, c. 704, Pt. C, §2 (AFF).]

B. A municipality may also obtain technical assistance in the form of a peer review from a private
consultant or regional council and may recover costs from the developer for a project of any size. The
State Planning Office has the authority to establish rules as necessary for this purpose. [1995, c.
704, Pt. A, §22 (NEW); 1995, c. 704, Pt. C, §2 (AFF).]

[ 1995, c. 704, Pt. A, §22 (NEW); 1995, c. 704, Pt. C, §2 (AFF) .]
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As used in this article, unless the context otherwise indicates, the following terms have the following
meanings. [1987, c. 809, §2 (NEW).]

1. Coastal sand dune systems. "Coastal sand dune systems" means sand and gravel deposits within a
marine beach system, including, but not limited to, beach berms, frontal dunes, dune ridges, back dunes and
other sand and gravel areas deposited by wave or wind action. Coastal sand dune systems may extend into
coastal wetlands.

[ 1997, c. 603, §1 (AMD) .]

1-A. Community public water system. "Community public water system" has the same meaning as
"community water system" has in Title 22, section 2660-B, subsection 2.

[ 2007, ¢. 353, §6 (NEW) .]

1-B. Community public water system primary protection area. "Community public water system
primary protection area" means:

A. The area within 250 feet, measured horizontally, of a great pond that is a source for a community
public water system; [2007, c. 353, §7 (NEW).]

B. The area within 250 feet, measured horizontally, of a river, stream or brook that is a source for a
community public water system for a distance of 1/2 mile upstream from the intake of the public water
supply;or [2007, c. 353, §7 (NEW).]

C. A source water protection area identified and mapped by the Department of Health and Human
Services as described under Title 30-A, section 2001, subsection 20-A. [2007, c¢. 353, §7
(NEW) .1

[ 2007, <. 353, §7 (NEW) .]

2. Coastal wetlands. "Coastal wetlands” means all tidal and subtidal lands; all areas with vegetation
present that is tolerant of salt water and occurs primarily in a salt water or estuarine habitat; and any swamp,
marsh, bog, beach, flat or other contiguous lowland that is subject to tidal action during the highest tide level
for the year in which an activity is proposed as identified in tide tables published by the National Ocean
Service. Coastal wetlands may include portions of coastal sand dunes.

[ 2005, ¢. 330, §13 (AMD) .]

2-A. Dredge spoils. "Dredge spoils" means sand, silt, mud, gravel, rock or other sediment or material
that is moved from coastal wetlands.

[ 1989, c. 656, §2 (NEW) .]

2-B. Forest management activities. "Forest management activities” means timber stand improvement,
timber harvesting activities, forest products harvesting and regeneration of forest stands. For the purposes of
this definition, "timber harvesting activities" means timber harvesting, the construction and maintenance of
roads used primarily for timber harvesting and other activities conducted to facilitate timber harvesting. For
the purposes of this definition, "timber harvesting" means the cutting or removal of timber for the primary
purpose of selling or processing forest products.

[ 2005, c¢. 116, §1 (AMD) .]

2-C. Forested wetland. "Forested wetland" means a freshwater wetland dominated by woody
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vegetation that is 6 meters tall, or taller.

[ 1989, c. 838, §3 (NEW) .]

2-D. Floodplain wetland. "Floodplain wetland" means lands adjacent to a river, stream or brook that
are inundated with floodwater during a 100-year flood event and that under normal circumstances support a
prevalence of wetland vegetation typically adapted for life in saturated soils.

[ 1991, c. 214, §1 (NEW) .]

3. Fragile mountain areas. "Fragile mountain areas" means areas above 2,700 feet in elevation from
mean sea level.

[ 1987, c. 809, §2 (NEW) .]

4. Freshwater wetlands. "Freshwater wetlands" means freshwater swamps, marshes, bogs and similar
areas that are:

A. [1995, c. 460, §12 (AFF); 1995, c. 460, §1 (RP).]

B. Inundated or saturated by surface or groundwater at a frequency and for a duration sufficient to
support, and which under normal circumstances do support, a prevalence of wetland vegetation typically
adapted for life in saturated soils; and [1995, <. 460, §1 (AMD); 1995, c. 460, §12
(AFF) .1

~1

C. Not considered part of a great pond, coastal wetland, river, stream or brook. [198
(NEW) . ]

, ¢. 809, §2

[ 1995, c. 460, §1 (AMD); 1995, c. 460, §12 (AFF) .]

5. Great ponds. "Great ponds” means any inland bodies of water which in a natural state have a surface
area in excess of 10 acres and any inland bodies of water artificially formed or increased which have a surface
area in excess of 30 acres.

[ 1987, <. 809, §2 (NEW) .]

5-A. Mooring. "Mooring" means equipment, such as anchors, chains and lines, for holding fast a
vessel, aircraft, floating dock or buoy.

[ 1993, c. 187, §1 (NEW) .]

6. Normal high water line. "Normal high water line" means that line along the shore of a great pond,
river, stream, brook or other nontidal body of water which is apparent from visible markings, changes in the
character of soils due to prolonged action of the water or from changes in vegetation and which distinguishes
between predominantly aquatic and predominantly terrestrial land. In the case of great ponds, all land below
the normal high water line shall be considered the bottom of the great pond for the purposes of this article.

[ 1987, <. 809, §2 (NEW) .]

7. Permanent structure. "Permanent structure” means any structure that is designed to remain at or
that is constructed or erected with a fixed location or that is attached to a structure with a fixed location for a
period exceeding 7 months within any 12-month period, including, but not limited to, causeways, piers,
docks, concrete slabs, piles, marinas, retaining walls and buildings.

[ 2007, <. 290, §2 (AMD) .]

8. Protected natural resource. "Protected natural resource" means coastal sand dune systems, coastal
wetlands, significant wildlife habitat, fragile mountain areas, freshwater wetlands, community public water

2 |
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system primary protection areas, great ponds or rivers, streams or brooks, as these terms are defined in this
article.

[ 2007, c¢. 1, §20 (COR) .]

8-A. Transportation reconstruction or replacement project. "Transportation reconstruction or
replacement project” means the improvement of an existing transportation facility to modern design standards
without expanding its function or creating any additional roadways, facilities or structures. These projects are
limited to:

A. Highway or bridge alignment changes not exceeding a distance of 200 feet between the old and new
center lines in any protected natural resource; [1989, c. 814, §1 (NEW).]

B. Replacement or rehabilitation of the roadway base, pavement and drainage; [1989, c. 814, §1
{(NEW) . ]

C. Replacement or rehabilitation of bridges or piers; [1989, c. 814, §1 (NEW).]

D. The addition of climbing lanes, and turning lanes of less than 1,000 feet in length in a protected
natural resource; and [1989, c. 814, §1 (NEW).]

E. Rehabilitation or repair of state-owned railroads. [1989, c. 814, §1 (NEW).]

[ 1989, c¢. 814, §1 (NEW) .]

9. River, stream or brook. "River, stream or brook" means a channel between defined banks. A
channel is created by the action of surface water and has 2 or more of the following characteristics.

A. It is depicted as a solid or broken blue line on the most recent edition of the U.S. Geological Survey
7.5-minute series topographic map or, if that is not available, a 15-minute series topographic map.
[1995, c. 92, §2 (NEW).]

B. It contains or is known to contain flowing water continuously for a period of at least 6 months of the
year in most years. [2001, c. 618, §1 (AMD).]

C. The channel bed is primarily composed of mineral material such as sand and gravel, parent material or
bedrock that has been deposited or scoured by water. [1995, c. 92, §2 (NEW).]

D. The channel contains aquatic animals such as fish, aquatic insects or mollusks in the water or, if no
surface water is present, within the stream bed. [1995, <. 92, §2 (NEW).]

E. The channel contains aquatic vegetation and is essentially devoid of upland vegetation. [1995, c.
92, §2 (NEW).]

"River, stream or brook" does not mean a ditch or other drainage way constructed, or constructed and
maintained, solely for the purpose of draining storm water or a grassy swale.

[ 2001, c. 618, §1 (AMD) .]

ant or river,
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1g a permit pursuant to article 6, article 7 or

[ 2007, ¢. 399, §10 (NEW) .]

10. Significant wildlife habitat. "Significant wildlife habitat" means:

A. The following areas to the extent that they have been mapped by the Department of Inland Fisheries
and Wildlife or are within any other protected natural resource: habitat, as defined by the Department of
Inland Fisheries and Wildlife, for species appearing on the official state or federal list of endangered or
threatened animal species; high and moderate value deer wintering areas and travel corridors as defined
by the Department of Infand Fisheries and Wildlife; seabird nesting islands as defined by the Department
of Inland Fisheries and Wildlife; and critical spawning and nursery areas for Atlantic salmon as defined
by the Atlantic Salmon Commission; and {2005, c. 116, §2 (NEW).]

B. Except for solely forest management activities, for which "significant wildlife habitat" is as defined
and mapped in accordance with section 480-I by the Department of Inland Fisheries and Wildlife, the
following areas that are defined by the Department of Inland Fisheries and Wildlife and are in
conformance with criteria adopted by the Department of Environmental Protection or are within any

other protected natural resource:
(1) Significant vernal pool habitat;
(2) High and moderate value waterfowl and wading bird habitat, including nesting and feeding
areas; and

(3) Shorebird nesting, feeding and staging areas. [2005, c. 116, §2 (NEW).]

[ 2005, c. 116, §2 (RPR) .]
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1. Prohibition. A person may not perform or cause to be performed any activity listed in subsection 2
without first obtaining a permit from the department if the activity is located in, on or over any protected
natural resource or is located adjacent to any of the following:

A. A coastal wetland, great pond, river, stream or brook or significant wildlife habitat contained within a
freshwater wetland; or [1995, <. 460, §12 (AFF); 1995, c. 460, §4 (RPR).]

B. Freshwater wetlands consisting of or containing:

(1) Under normal circumstances, at least 20,000 square feet of aquatic vegetation, emergent marsh
vegetation or open water, except for artificial ponds or impoundments; or

(2) Peatlands dominated by shrubs, sedges and sphagnum moss. [1995, c. 460, §12 (AFF);
1995, c¢. 460, §4 (RPR).]

A person may not perform or cause to be performed any activity in violation of the terms or conditions of a
permit.

[ 2001, c. 618, §2 (AMD) .]

2. Activities requiring a permit. The following activities require a permit:

A. Dredging, bulldozing, removing or displacing soil, sand, vegetation or other materials; [1987, c.
805, §2 (NEW).]

B. Draining or otherwise dewatering; [1987, c. 809, §2 (NEW).]

C. Filling, including adding sand or other material to a sand dune; or [1987, c. 809, §2 (NEW).]

D. Any construction, repair or alteration of any permanent structure. [1987, c. 809,

§2 (NEW) .]
[ 1987, c. 809, §2 (NEW) .]
3. Application.
[ 1993, ¢. 721, Pt. H, §1 (AFF); 1993, c¢. 721, Pt. F, §1 (RP) .]

gn com the

[ 2007, c. 399, §11 (NEW) .]
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The department shall grant a permit upon proper application and upon such terms as it considers
necessary to fulfill the purposes of this article. The department shall grant a permit when it finds that the
applicant has demonstrated that the proposed activity meets the standards set forth in subsections | to 9,
except that when an activity requires a permit only because it is located in, on or over a community public
water system primary protection area the department shall issue a permit when it finds that the applicant has
demonstrated that the proposed activity meets the standards set forth in subsections 2 and 5. [2007, c.
353, §9 (AMD).]

1. Existing uses. The activity will not unreasonably interfere with existing scenic, aesthetic,
recreational or navigational uses.

In making a determination under this subsection regarding an expedited wind energy development, as defined
in Title 35-A, section 3451, subsection 4, the department shall consider the development's effects on scenic
character and existing uses related to scenic character in accordance with Title 35-A, section 3452.

[ 2007, ¢. 661, Pt. B, §10 (AMD) .]

2. Soil erosion. The activity will not cause unreasonable erosion of soil or sediment nor unreasonably
inhibit the natural transfer of soil from the terrestrial to the marine or freshwater environment.

[ 1989, c. 430, §5 (AMD) .]

3. Harm to habitats; fisheries. The activity will not unreasonably harm any significant wildlife habitat,
freshwater wetland plant habitat, threatened or endangered plant habitat, aquatic or adjacent upland habitat,
travel corridor, freshwater, estuarine or marine fisheries or other aquatic life.

In determining whether there is unreasonable harm to significant wildlife habitat, the department may
consider proposed mitigation if that mitigation does not diminish in the vicinity of the proposed activity the
overall value of significant wildlife habitat and species utilization of the habitat and if there is no specific
biological or physical feature unique to the habitat that would be adversely affected by the proposed activity.
For purposes of this subsection, "mitigation" means any action taken or not taken to avoid, minimize, rectify,
reduce, eliminate or compensate for any actual or potential adverse impact on the significant wildlife habitat,
including the following:

A. Avoiding an impact altogether by not taking a certain action or parts of an action; [1987, c. 809,
§2 (NEW) .]

B. Minimizing an impact by limiting the magnitude, duration or location of an activity or by controlling
the timing of an activity; [1987, c. 809, §2 (NEW).]

C. Rectifying an impact by repairing, rehabilitating or restoring the affected environment; [1987, c.
809, §2 (NEW).]

D. Reducing or eliminating an impact over time through preservation and maintenance operations during
the life of the project; or [1987, c¢. 809, §2 (NEW).]

E. Compensating for an impact by replacing the affected significant wildlife habitat. {1987, <. 809,
§2 (NEW) .]

[ 2001, c. 618, §3 (AMD) .]

4. Interfere with natural water flow. The activity will not unreasonably interfere with the natural flow
of any surface or subsurface waters.

[ 1987, c¢. 809, §2 (NEW) .]
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5. Lower water quality. The activity will not violate any state water quality law, including those
governing the classification of the State's waters.

[ 1987, c. 809, §2 (NEW) .]

6. Flooding. The activity will not unreasonably cause or increase the flooding of the alteration area or
adjacent properties.

[ 1987, c. 809, §2 (NEW) .]

7. Sand or gravel supply. If the activity is on or adjacent to a sand dune, it will not unreasonably
interfere with the natural supply or movement of sand or gravel within or to the sand dune system or
unreasonably increase the erosion hazard to the sand dune system.

[ 2003, ¢. 551, §8 (AMD) .]

8. Outstanding river segments. If the proposed activity is a crossing of any outstanding river segment
as identified in section 480-P, the applicant shall demonstrate that no reasonable alternative exists which
would have less adverse effect upon the natural and recreational features of the river segment.

[ 1987, c. 809, §2 (NEW) .]

9. Dredging. If the proposed activity involves dredging, dredge spoils disposal or transporting dredge
spoils by water, the applicant must demonstrate that the transportation route minimizes adverse impacts on the
fishing industry and that the disposal site is geologically suitable. The Commissioner of Marine Resources
shall provide the department with an assessment of the impacts on the fishing industry of a proposed dredging
operation in the coastal wetlands. The assessment must consider impacts to the area to be dredged and
impacts to the fishing industry of a proposed route to transport dredge spoils to an ocean disposal site. The
Commissioner of Marine Resources may hold a public hearing on the proposed dredging operation. In
determining if a hearing is to be held, the Commissioner of Marine Resources shall consider the potential
impacts of the proposed dredging operation on fishing in the area to be dredged. If a hearing is held, it must
be within at least one of the municipalities in which the dredging operation would take place. If the
Commissioner of Marine Resources determines that a hearing is not to be held, the Commissioner of Marine
Resources must publish a notice of that determination in a newspaper of general circulation in the area
proposed for the dredging operation. The notice must state that the Commissioner of Marine Resources will
accept verbal and written comments in lieu of a public hearing. The notice must also state that if 5 or more
persons request a public hearing within 30 days of the notice publication, the Commissioner of Marine
Resources will hold a hearing. If 5 or more persons request a public hearing within 30 days of the notice
publication, the Commissioner of Marine Resources must hold a hearing. In making its determination under
this subsection, the department must take into consideration the assessment provided by the Commissioner of
Marine Resources. The permit must require the applicant to:

A. Clearly mark or designate the dredging area, the spoils disposal route and the transportation route;
[1997, c¢. 164, §1 (NEW); 1997, c. 164, 8§82 (AFF).]

B. Publish in a newspaper of general circulation in the area adjacent to the route the approved
transportation route of the dredge spoils; and (1997, c. 164, §1 (NEW); 1997, c. 164, §2
(AFF) .]

C. Publish in a newspaper of general circulation in the area adjacent to the route a procedure that the
applicant will use to respond to inquiries regarding the loss of fishing gear during the dredging operation.
[1997, c. 164, 81 (NEW); 1997, c. 164, §2 (AFF).]

[ 2001, c¢. 248, §1 (AMD) .]
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[ 2007, c. 399, §12 (NEW) .]
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1. Prohibition. Except as otherwise provided in this section, no person may transport water for
commercial purposes by pipeline or other conduit or by tank truck or in a container, greater in size than 10
gallons, beyond the boundaries of the municipality or township in which water is naturally located or any
bordering municipality or township.

[ 1987, c. 531, §1 (NEW) .]

2. Exceptions. The prohibition in this section does not apply to:

A. Any water utility as defined in Title 35-A; [1987, c. 745, §1 (NEW); 1987, c. 816, Pt.
KK, §20 (NEW).]

B. Water transported for use in well drilling, construction activities, concrete mixing, swimming pool
filling, servicing portable toilets, firefighting, hospital operations, aquaculture, agricultural applications
or civil emergencies; [1987, c. 745, §1 (NEW); 1987, c. 816, Pt. KK, §20 (NEW) .]

C. Water distilled as a by-product of a manufacturing process; [2007, c¢. 399, §4 (AMD).]

D. Water transported from a water source that, before July 1, 1987, was used to supply water for bottling
and sale and that is used exclusively for bottling and is sold in its pure form or as a carbonated or
flavored beverage product; and [2007, ¢. 399, §4 (AMD).]

E. Water withdrawn pursuant to a permit issued by the Department of Environmental Protection or the
Maine Land Use Regulation Commission. [2007, c. 399, §4 (NEW).]

[ 2007, c. 399, §4 (AMD) .]

3. Appeal. The commissioner, after consultation with the Public Utilities Commission, the Department
of Environmental Protection and the State Geologist, may authorize transport of water for commercial
purposes if the commissioner finds that:

A. Transport of the water will not constitute a threat to public health, safety or welfare; and [2007, c.
399, §5 (AMD).]

B. [2007, c. 399, §6 (RP).]
C. [2007, ¢. 399, §7 (RP).]

D. For a source not otherwise permitted by the Department of Environmental Protection or the Maine
Land Use Regulation Commission, the water withdrawal will not have an undue adverse effect on waters
of the State, as defined by Title 38, section 361-A, subsection 7; water-related natural resources; and
existing uses, including, but not limited to, public or private wells, within the anticipated zone of
contribution to the withdrawal. In making findings under this paragraph, the commissioner shall consider
both the direct effects of the proposed water withdrawal and its effects in combination with existing
water withdrawals. [2005, ¢. 452, Pt. A, §2 (AMD).]

Any authorization under this subsection is for a period not to exceed 3 years but may be renewed subject to
the same criteria. The department may adopt rules necessary for the implementation of this subsection. The
rules may include imposition of a fee to cover the costs of providing permits, including any impact studies
required by the department. Rules adopted pursuant to this subsection are major substantive rules as defined
in Title 5, chapter 375, subchapter 2-A.

[ 2007, c. 399, §§5-7 (AMD) .]

3-A. Conditions of authorization. Notwithstanding Title 1, section 302, the exceptions authorized in
subsection 2 and any authorization granted under subsection 3 shall be subject to future legislative limitations

| 1
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of the right to transport water.

[ 1987, c. 745, §2 (NEW),; 1987, c. 816, Pt. KK, §21 (NEW) .]

4. Emergencies. In case of an emergency, any person may transport water as necessary for the duration
of the emergency, but the person transporting the water must inform the commissioner within 3 days and the
commissioner may determine when the emergency is over.

[ 1987, c. 531, 81 (NEW) .]

5. Penalty. Any person who transports water in violation of this section is guilty of illegal transport of
water. Illegal transport of water is a Class D crime. Each shipment or day of transport, if by pipeline, is a
separate offense.

[ 1987, c¢. 531, §1 (NEW) .]
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All ground water shall be classified as not less than Class GW-A, except as otherwise provided in this
section. The board may recommend to the Legislature the reclassification of any ground water, after careful
consideration, public hearings and in consultation with other state agencies and the municipalities and
industries involved, and where the board finds that it is in the best interests of the public that the waters be so
classified. [1985, <. 698, 8§15 (NEW).]
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1. Definitions. As used in this section, unless the context indicates otherwise, the following terms have
the following meanings.

A. "Beneficial domestic use" means any ground water used for household purposes essential to health

and safety, whether provided by individual wells or through public supply systems. [1987, <. 491,
§4 (NEW) .]

B. "Ground water" means all the waters found beneath the surface of the earth. [1987, <. 491, §4
(NEW) .]

C. "Preexisting use" means any use which was undertaken by a public water supplier, a landowner or
lawful land occupant or a predecessor in interest of either of them, at any time during the period of 3

years prior to the commencement of the use which resulted in the interference. [1987, ¢. 491, §4
(NEW) . ]

[ 1987, c. 491, §4 (NEW) .]

igle-family home and
und water by a

[ 1987, c. 491, §4 (NEW) .]

3. Limitations. The liability imposed under subsection 2 shall be in compensatory damages only, to be
recovered in an action brought by the landowner or other lawful land occupant whose ground water use has
been interfered with, against the person whose subsequent use has caused the interference.

A. The damages shall be limited to the following:

(1) All costs necessary to restore the landowner or lawful land occupant to a status which is
reasonably equivalent in terms of quantity and quality of ground water, made available on a
similarly accessible and economic basis;

(2) Compensatory damages for loss or damage to property, including, without limitation, the loss of
habitability of residence, caused to the landowner or lawful land occupant by reason of the
interference, prior to restoration of the status provided for in subparagraph (1); and

(3) Reasonable costs, including expert witness and attorney fees, incurred in initiating and
prosecuting an action when necessary to secure a judgment granting the relief provided for under
this chapter. [1987, c. 491, §4 (NEW).]

B. The rights afforded by this chapter shall be in addition to, and not in derogation of, any other rights,
whether arising under statute or common law, which any person may have to seek redress against any
other person for ground water interference or contamination. [1987, c¢. 491, §4 (NEW).]

[ 1987, c. 491, §4 (NEW) .]

SECTION HISTORY
1987, c. 491, §4 (NEW).
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1. Municipal regulations authorized. The municipal officers of each municipality, after notice and
public hearing, may adopt regulations governing the surface uses of sources of public water supply, portions
thereof or land overlying ground water aquifers and their recharge areas used as sources of public water
supply that are located within that municipality in order to protect the quality of such sources of public water
supply and the health, safety and welfare of persons dependent upon such supplies.

At least 15 days prior to public hearings held under this section, notice of the hearing must be published in a
newspaper of general circulation in the county in which the municipality is located and mailed by certified
mail to each owner of land bordering the source of public water supply within that municipality. Regulations
adopted pursuant to this section become void upon the expiration of one year from the date of the adoption
unless sooner ratified by vote of the legislative body of the municipality.

[ 1995, c. 664, §1 (AMD) .]

2. Penalty. Whoever willfully violates any regulation established under the authority of this section
must, upon conviction, be penalized in accordance with Title 30-A, section 4452.

[ 1991, c. 824, Pt. A, §41 (AMD) .]
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Any municipality, by the adoption, amendment or repeal of ordinances or bylaws, may exercise any
power or function which the Legislature has power to confer upon it, which is not denied either expressly or
by clear implication, and exercise any power or function granted to the municipality by the Constitution of
Maine, general law or charter. (1987, c. 737, Pt. A, §2 (NEW); 1987, c. 737, Pt. C,
§106 (NEW) ; 1989, ¢. 6, (AMD); 1989, c¢. 9, §2 (AMD); 1989, c¢. 104, Pt. C,
§§8, 10 (AMD).]

1. Liberal construction. This section, being necessary for the welfare of the municipalities and their
inhabitants, shall be liberally construed to effect its purposes.

[ 1987, c. 737, Pt. A, §2 (NEW); 1987, c. 737, Pt. C, §106 (NEW); 1989, c.
6, (AMD); 1989, c. 9, §2 (AMD); 1989, c. 104, Pt. C, §§88, 10 (AMD) .]

2. Presumption of authority. There is a rebuttable presumption that any ordinance enacted under this
section is a valid exercise of a municipality's home rule authority.

[ 1987, c. 737, Pt. A, §2 (NEW); 1987, c. 737, Pt. C, §106 (NEW); 1989, c.
6, (AMD); 1989, c. 9, §2 (AMD); 1989, c. 104, Pt. C, §§8, 10 (AMD) .]

3. Standard of preemption. The Legislature shall not be held to have implicitly denied any power
granted to municipalities under this section unless the municipai ordinance in question would frustrate the
purpose of any state law.

[ 1987, c. 737, Pt. A, §2 (NEW); 1987, c. 737, Pt. C, §106 (NEW); 1989, c.
6, (AMD); 1989, c. 9, §2 (AMD); 1989, c. 104, Pt. C, §§8, 10 (AMD) .]

4. Penalties accrue to municipality. All penalties established by ordinance shall be recovered on
complaint to the use of the municipality.

[ 1987, c. 737, Pt. A, §2 (NEW); 1987, c. 737, Pt. C, §106 (NEW); 1989, c.
6, (AMD); 1989, c. 9, §2 (AMD); 1989, c. 104, Pt. C, &§§8, 10 (AMD) .]
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As used in this article, unless the context otherwise indicates, the following terms have the following
meanings. [2001, c. 619, §1 (NEW).]

1. Nonconsumptive use. "Nonconsumptive use" means any use of water that results in the water being
discharged back into the same water source within 1/4 mile upstream or downstream from the point of
withdrawal such that the difference between the volume withdrawn and the volume returned is no more than
the threshold amount per day. This also includes withdrawals from groundwater that are discharged to a
subsurface system or to a hydraulically connected surface water body such that no more than the threshold
amount is consumed.

[ 2001, c. 619, §1 (NEW) .]

2. Water source. "Water source” means any river, stream or brook as defined in section 480-B, any
lake or pond classified GPA pursuant to section 465-A or groundwater located anywhere in the State.

[ 2001, c. 619, §1 (NEW) .]

3. Water withdrawal; withdrawal of water. "Water withdrawal" or "withdrawal of water" means the
removal, diversion or taking of water from a water source. All withdrawals of water from a particular water
source that are made or controlled by a single person are considered to be a single withdrawal of water.

[ 2001, c. 619, §1 (NEW) .]

SECTION HISTORY
2001, c. 619, §1 (NEW).
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Except as otherwise provided in this article, a person making a water withdrawal in excess of the
threshold volumes established in this section shall file a water withdrawal report in accordance with section
470-D covering the 12 months ending on the previous September 30th. The threshold volumes for reporting
are as follows. [2001, c. 619, §1 (NEW).]

1. Withdrawals from river, stream or brook. The threshold volume for reporting on withdrawals
from a river, stream or brook or groundwater within 500 feet of a river, stream or brook is 20,000 gallons on

any day or, if the watershed area at the point of withdrawal exceeds 75 square miles, a volume in gallons per
day for any day that is:

A. One percent of the estimated low-flow volume of water to occur for 7 days once in 10 years based on

historical flows for rivers, streams or brooks with an adequate record of gauge data; [2001, c. 619,
§1 (NEW) .]

B. One percent of the estimated low-flow volume of water to occur for 7 days once in 10 years based on
an estimated low-flow value fora river, stream or brook below a dam where flow is limited by gate
settings or leakage; or [2001, <. 619, §1 (NEW).]

C. If paragraphs A and B are not applicable, then a threshold volume calculated using the formula
V=168.031 times A to 1.1 power, where V is the volume in gallons per day and A is the watershed area
in square miles. [2001, c¢. 619, §1 (NEW).]

{ 2001, c. 619, &1 (NEW) .]

2. Withdrawals from GPA lake or pond or certain groundwater sources. The threshold volume for

reporting on withdrawals from a Class GPA lake or pond or groundwater within 500 feet of the lake or pond
is determined from the following table:

Lake area in acres gallons/ week
<10 30,000

10-30 100,000
31-100 300,000
101-300 1,000,000
301-1000 3,000,000
1001-3000 10,000,000
3001-10,000 30,000,000

[ 2001, c. 619, §1 (NEW) .]

3. Withdrawals from other groundwater sources. The threshold volume for reporting on withdrawals
from groundwater greater than 500 feet from a river, stream, brook or GPA classified lake or pond is 50,000
gallons on any day, unless the person making the water withdrawal demonstrates to the department's
satisfaction that the withdrawal will not impact any adjacent surface water body.

[ 2001, c. 619, §1 (NEW) .]

SECTION HISTORY
2001, c. 619, §1 (NEW). 2001, c. 619, §1 (NEW).
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The following are exempt from the reporting requirements of this article: [2001, c. 619, §1
(NEW) .1

1. Nonconsumptive uses. Nonconsumptive uses. Dams are explicitly exempt as nonconsumptive uses,
including hydropower dams licensed by the Federal Energy Regulatory Commission, storage dams and dams
subject to a water level setting order pursuant to sections 840 to 843;

[ 2001, c. 619, §1 (NEW) .]

2. Household uses. A water withdrawal for ordinary household uses;

[ 2001, c. 619, §1 (NEW) .]

3. Public water systems. A public water system that is regulated by the Department of Health and
Human Services pursuant to Title 22, chapter 601;

[ 2001, c. 619, §1 (NEW); 2003, c. 689, Pt. B, §6 (REV) .]

4. Subject to existing reporting requirements. Water withdrawals subject to water withdrawal
reporting requirements established in any state permitting or licensing program prior to the effective date of
this article, including, but not iimited to, the site location of development laws, natural resources protection
laws, Maine Land Use Regulation Commission laws and Maine waste discharge laws, provided that the water
user files a notice of intent to be covered by this exemption on a form to be provided by the department;

[ 2001, ¢. 619, §1 (NEW) .]

5. Public emergencies. A water withdrawal from surface or groundwater for fire suppression or other
public emergency purposes;

[ 2001, c. 619, &1 (NEW) .}

6. Commercial or industrial storage ponds. A water withdrawal from a storage pond or water supply
system in existence prior to the effective date of this article provided that the withdrawal is for a commercial
or industrial use, the water user has filed a water use plan as part of a state license application and the water
user files a notice of intent to be covered by this exemption on a form to be provided by the department;

[ 2001, <. 619, §1 (NEW) .]

7. Off-stream storage ponds. A water withdrawal from an artificial storage pond that does not have a
river, stream or brook as an inlet or outlet, constructed for the purpose of storing water for crop irrigation or
other uses;

[ 2001, c. 619, §1 (NEW) .]

8. In-stream storage ponds. A water withdrawal from an artificial pond constructed in a stream
channel provided that it is subject to a minimum-flow release requirement in an existing permit, and the water
user files a notice of intent to be covered by this exemption on a form to be provided by the department; and

[ 2001, c. 619, §1 (NEW) .]

9. Duplication of reporting. A water withdrawal that is reported to any other state agency under any
program requiring substantially similar data provided that the other agency has entered into a memorandum of

1
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agreement with the department for the collection and sharing of that data.

[ 2001, c¢. 619, §1 (NEW) .]
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38 §470-D. FILING OF REPORTS BY USERS; AGGREGATION OF DATA

Unless exempted under section 470-C, a person withdrawing more than the threshold volume of water
established in this articie must file an annual water withdrawal report on December 1, 2003 and on every
December 1st thereafter as provided in this section. [2001, c¢. 619, §1 (NEW).]

Water withdrawal reports must be submitted to either the Commissioner of Environmental Protection,
the Commissioner of Conservation, the Commissioner of Health and Human Services or the Commissioner of
Agriculture, Food and Rural Resources in a form or manner prescribed by that commissioner. No later than
January 1, 2003, those commissioners shall jointly publish a list indicating which classes of users are to report
to which department. The form and manner of reporting must be determined by each commissioner, provided
that the required information is collected from each user above the threshold and in a manner that allows that
data to be combined with data collected by the other commissioners. The reports must include information on
actual and anticipated water use, the identification of the water source, the location of the withdrawal
including the distance of each groundwater withdrawal from the nearest surface water source, the volume of
the withdrawals that might be reasonably anticipated under maximum high-demand conditions and the
number of days those withdrawals may occur each month and the location and volume of each point of
discharge. The reporting may allow volumes to be reported in ranges established by the commissioners and
reported volumes may be calculated estimates of volumes. The board, the Department of Agriculture, Food
and Rural Resources, the Department of Conservation and the Department of Health and Human Services
may adopt routine technical rules as defined in Title 5, chapter 375, subchapter 11-A as necessary to
implement the reporting provisions of this article. (2001, ¢. 619, §1 (NEW); 2003, c. 689, Pt.
B, §86,7 (REV).]

Individual water withdrawal reports filed under this article are confidential and are not public records as
defined in Title 1, section 402, subsection 3. [2001, c. 619, §1 (NEW).]
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38 §470-F. LOCAL WATER USE POLICIES ENCOURAGED

The department shall encourage and cooperate with state, regional or municipal agencies, boards or
organizations in the development and adoption of regional or local water use policies that protect the
environment from excessive drawdown of water sources during low-flow periods. The department shall
encourage those entities, in developing those policies, to review previously adopted low-flow policies,
including any such policies adopted by the Aroostook Water and Soil Management Board established in Title
7, section 332. [2001, c¢. 616, §1 (NEW).]
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38 §470-F. LOCAL WATER USE POLICIES ENCOURAGED

The department shall encourage and cooperate with state, regional or municipal agencies, boards or
organizations in the development and adoption of regional or local water use policies that protect the
environment from excessive drawdown of water sources during low-flow periods. The department shall
encourage those entities, in developing those policies, to review previously adopted low-flow policies,
including any such policies adopted by the Aroostook Water and Soil Management Board established in Title
7, section 332, [2001, c¢. 616, 8§1 (NEW).]
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38 §470-G. REPORTING AND USE OF COLLECTED DATA

The department shall report data collected pursuant to this article to the Water Resources Planning
Committee established under Title 5, section 3331, subsection 8. The Water Resources Planning Committee
shall use this data in the fulfillment of its duties under Title 5, section 3331, subsection 8. Reporting of the

data must be summarized in a manner that does not allow for the identification of any individual user.
[2007, c¢. 619, 8§86 (RPR).]
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38 §470-H. IN-STREAM FLOW AND WATER LEVEL REQUIREMENTS; RULES

The board shall adopt rules that establish water use requirements for maintaining in-stream flows and
lake or pond water levels that are protective of aquatic life and other uses and that establish criteria for
designating watersheds most at risk from cumulative water use. Requirements adopted under this section must
be based on the natural variation of flows and water levels, allowing variances if use will still be protective of
water quality within that classification. The board shall incorporate into the rules a mechanism to reconcile, to
the extent feasible, the objective of protecting aquatic life and other uses as provided for in this section and
the objective of allowing community water systems to use their existing water supplies to provide water
service. Before the department issues a community water system withdrawal certificate, the certificate must
be reviewed and approved by the drinking water program of the Department of Health and Human Services,
with technical assistance from the Public Advocate on economic issues, to ensure that conditions contained in
the certificate are economically affordable and technically feasible and will not jeopardize the safety,
dependability or financial viability of the community water system. Except as necessary to meet the
requirements in this section and rules adopted pursuant to this section, a community water system does not
forfeit the rights, powers or responsibilities related to water use that are contained in its legislative charter or
similar authority. Rules adopted under this section are state water use rules in accordance with the authority
reserved to states under the federal Clean Water Act. A water user that fails to comply with the requirements
of the rules adopted under this section is subject to penalties pursuant to section 349. For purposes of this
section, "community water system" has the same meaning as in Title 22, section 2660-B, subsection 2. Rules
adopted under this section are major substantive rules as defined in Title 5, chapter 375, subchapter 2-A.

[2007, c. 235, §1 (AMD).]
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