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Meeting Summary

Convened 1:06 p.m., Room 438, State House, Augusta

	Present: 
	Absent:

	Sen. David Hastings

Rep. Joan Nass

Perry Antone

Shenna Bellows

Joe Brown

Mike Cianchette

Richard Flewelling

Ted Glessner

AJ Higgins

Mal Leary

Bill Logan 
Judy Meyer 

Kelly Morgan

Linda Pistner

Harry Pringle


	Mike Violette




Staff:

Peggy Reinsch

Colleen McCarthy Reid

Introductions 
Senator Hastings called the meeting to order and asked all the members to introduce themselves.  He thanked all the members for their dedication and effort on behalf of the Right to Know Advisory Committee, especially through the meetings of the subcommittees. He also welcomed in the audience Diana DeJesus, the Right to Know Advisory Committee Law Extern.  Linda Pistner explained that Ms. DeJesus will continue work with the Advisory Committee into the next semester, so she will be available to see how the Advisory Committee works with the Legislature. 
Senator Hastings then asked for reports from the Subcommittees so the Advisory Committee could complete its recommendations for the final report.
Legislative Subcommittee Update 
Judy Meyer, Chair of the Legislative Subcommittee, summarized the Subcommittee’s work.  She started off by explaining that all the meetings were almost completely consumed by reviewing and developing recommendations for LD 1465, An Act To Amend the Laws Governing Freedom of Access. 

Criminal History Record Information Act

The Subcommittee did spend a significant amount of time reviewing the draft revision of the Criminal History Record Information Act, guided by Special Assistant Attorney General Charlie Leadbetter.  The revision was drafted by the Criminal Law Advisory Commission, partly at the request of the Advisory Committee.  The Legislative Subcommittee reviewed the revision, which divides the current law into two separate subchapters to treat intelligence and investigative information separately from criminal history information, to consider the changes made to public access by the revision.  The public records exceptions have not changed significantly overall:  what is confidential under the existing law will generally be confidential under the revision.  Some of the clarifications may be interpreted as narrowing particular public records exceptions, and the revision addresses a few substantive issues that are new to CHRIA.  Major differences that users will notice are that the terminology used in the revision and the realigned structure make it abundantly clear what is public and what is not.  

The Advisory Committee approved a draft letter to the Criminal Law Advisory Commission, thanking CLAC for its work and accepting the revision as meeting the public access/confidentiality concerns of the Advisory Committee.  CLAC is expected to finalize the draft and introduce it as legislation in the Second Regular Session of the 125th Legislature.

Formality of public records requests

Ms. Meyer said that the Subcommittee also reviewed an inquiry from Chris Parr, Staff Attorney with the State Police, about the necessity for formalities of requests for public records.  The Subcommittee agreed that the process should support informal requests, with no need for written requests.  Written requests may be considered necessary if strict response deadlines were in place, but not under the current law.  
Advisory Committee action on the inquiry was not required, although staff was requested to review the Frequently Asked Questions on the State’s FOAA webpage to determine if any clarification would be helpful.

Proposed legislation, including LD 1465
Ms. Meyer explained that the Subcommittee, joined by the Bulk Records Subcommittee, went through LD 1465 thoroughly.  She guided the Advisory Committee through a document that contained all draft language discussed by the Subcommittees, including a couple of issues not part of LD 1465.  The Advisory Committee voted on each section of proposed legislation. 
Section 1.  Section 1 proposes to enact language to officially name Title 1, chapter 13, subchapter 1 the “Freedom of Access Act.”

The Advisory Committee voted 15-0 to support Section 1 as presented.

Section 2.  Section 2 addresses the purchase of information technology products and services.  The original draft included statement of a policy that the use of new information technology may not reduce public access, in addition to a requirement that agencies consider maximizing public access and the ability to export public data when purchasing information technology products and services.

The Advisory Committee voted 14-1 (Mr. Leary dissenting) to support the revised language to require the consideration of maximizing public access and the exportability of public data while protecting confidential information when agencies are purchasing information technology resources.

Section 3.  The details of the functions of a Public Access Officer are included elsewhere in the draft; Section 3 provides a new definition, cross-referencing the new §413, with all the other definitions in §402.
The Advisory Committee voted 15-0 to support Section 3 as presented.

Section 4.  Section 4 includes draft language to add two new exceptions to the definition of public records to provide temporary confidentiality to “working papers” of the Governor with regard to legislation and a similar exception that is applicable across government for governing bodies as well as duly-authorized officials.  The gubernatorial exception, presented as ¶C-2, is based on the existing working papers exception for the Legislature; the general working papers exception is based on both the Legislature’s exception and language drawn from North Dakota’s law on the same topic.  Ms. Meyer made clear that this topic was not included in LD 1465, but was raised by the Governor in a letter to the Advisory Committee this past summer.  The Advisory Committee agreed that any proposal on this topic that goes forward will be treated as separate from recommendations about LD 1465.

Ms. Meyer explained that the Legislative and Bulk Records Subcommittees were divided on this topic.  A minority had voted to recommend the repeal of the Legislative working papers exception.  A majority recommended extending a working papers exception similar to the Legislature’s to the Governor (if the Legislature’s is not repealed), and a minority supported the broad working papers exceptions.  
After an in-depth discussion that included the reasoning behind working papers exceptions, the equity of treating co-equal branches of government the same, the role of the Advisory Committee, the question of whether the topic needs more time within the Advisory Committee to hear from more parties and the recognition that making any alterations is a significant change in the Freedom of Access laws and how citizens view and interact with their government, the Advisory Committee took three votes, which were all divided.  Some members opposed any exceptions as antithetical to the purpose of the Freedom of Access laws in general.  Concern was also raised about the wording and breadth of the proposal protecting records of the Governor and the Governor’s staff.  Mr. Flewelling explained that an informal poll of the 80-member Legislative Policy Committee of the Maine Municipal Association resulted in responders opposing the general government exception 2-1 because it is not necessary, it is exceptionally broad, and they were concerned about how it would be applied in the field.
The Advisory Committee voted 9-6 (Ms. Meyer, Mr. Pringle, Mr. Leary, Ms. Bellows, Ms. Morgan, Mr. Higgins dissenting) to keep the Legislative working papers exception (¶C) as written.

The Advisory Committee voted 10-5 (Ms. Meyer, Mr. Leary, Ms. Bellows, Ms. Morgan, Mr. Higgins dissenting) to support the working papers exception for the Governor (¶C-2) as presented.

The Advisory Committee voted 13-2 (Mr. Pringle, Mr. Cianchette dissenting) to not support the general government working papers exception.
Notice of public proceedings.  Ms. Meyer pointed out that LD 1465 had proposed a 3-day notice requirement of public proceedings.  Current law requires that notice be “given in ample time to allow public attendance.”  The Subcommittees recommended that the proposed change not be made because in practice, three days may likely become the maximum notice provided.  It also would limit flexibility in dealing with meetings that last extra-long and may need to spill into the next day.

Sections 5 and 6.  The draft proposes the repeal of current §408 to be replaced by a new §408-A (not the same as the §408-A printed in LD 1465).  Much of the proposed §408-A tracks current law.  It provides for reasonable office hours and the posting of contact information for people seeking access to public records, as well as clarifying that requests do not have to be made in person or in writing.  A response may be mailed to the requester, which was proposed in LD 1465.  It requires that the agency or official provide a good faith estimate of when a response will be completed, although the time target is not binding.  This is an alternative to the more rigid deadlines proposed in LD 1465.  Not all members of the Subcommittees agree that no date-certain is appropriate, and they would support an outside deadline to at least acknowledge that a request for public records has been received.  The proposed §408-A relocates the requirement that a refusal be made in writing from current §409; the current reference to “a body” that refuses access to records is retained.  New subsection 8 codifies the practice that an agency or official is not required to create or compile a record that does not exist.
Subsection 9 addresses an issue raised in LD 1465: A public record must be provided in the medium in which it is stored if the requester so chooses, unless that format does not allow the redaction of confidential information.  The record custodian is not required to provide the public record in a medium other than printed or the medium in which it is stored.  Subsection 9 also changes the terminology from “translation” to “conversion” to describe the process, for which an agency may charge, to change a public record into a useable format.
Ms. Meyer explained that Subsection 10 does not have the unanimous support of the Subcommittees in that it changes the hourly fee from $10 to $15, after the first hour, for searching for, retrieving and compiling the requested public record.  Subsection 12 is the same as current law except that it allows the agency or official to charge in advance for copies when the cost exceeds $30 (current law has a $20 threshold).  Subsection 13, which is the same as current law, provides for waivers of fees.
The Advisory Committee voted 12-3 (Mr. Leary, Ms. Bellows, Ms. Morgan dissenting) to support the proposed new §408-A with the change to $30 in subsection 11.

Section 7.  Section 7 amends subsection 1 of current §409 to reflect the shifting of the refusal language to §408-A.

The Advisory Committee voted 15-0 to support Section 7.

§410.  Ms. Meyer explained that the Subcommittees did not include in their recommendations the LD 1465 proposal to specifically authorize injunctive relief for violations (amending §410) because the courts already have that  power.  Staff provided draft language to clarify the availability of injunctive relief as part of the Frequently Asked Questions part of the State’s FOA website.

Section 8.  Section 8 provides for the mandatory training of Public Access Officers, who are described in Section 9.  Mr. Cianchette would also support the mandatory training of the chief administrative officer of each agency.

The Advisory Committee voted 15-0 to support the proposed Section 8.

Section 9.  Ms. Meyer explained that the Bulk Records and Legislative Subcommittees in the morning meeting agreed to changes in the language describing where a Public Access Officer must be appointed – any agency to which the FOA laws apply (including school districts) – and a provision ensuring the appointment of a PAO does not create new hurdles for the public.  Specifically, there should be a “no wrong door” policy to ensure that requests are still honored even if not made directly to the PAO.  The language must also be clarified to provide that the absence of the PAO does not mean fulfillment of requests can wait until the PAO returns.
The Advisory Committee voted 14-1 (Mr. Leary dissenting because he needs to see the language before he can support) to support Section 9.

Section 10.  Section 10 provides funding for a full-time Assistant Attorney General to serve as the Public Access Ombudsman.  The funding listed in the appropriations section is based on an April 1, 2012 starting date.  Mr. Cianchette recommended that the appropriation go forward along with a letter to the Governor requesting the funding in the Supplemental Budget.

The Advisory Committee voted 15-0 to support the funding in Section 10 and to send a letter to the Governor requesting the funding in the Supplemental Budget.

Bulk Records Subcommittee Update 

Mr. Cianchette provided the recommendations of the Bulk Records Subcommittee.  He reported that the Subcommittee decided that bulk records should not be treated as a different category of public records.  The Subcommittee was about evenly split in thinking about the deeds in the county registries of deeds, and whether there should be a cost differential based on whether the documents were being requested for resale.  The Subcommittee decided not to write special provisions in the FOA laws that try to address the deeds issues, fully expecting the counties to continue to working on finding the appropriate formula.  The MacImage case is before the Law Court now, and it will be useful to have the ruling of the Court before there are additional changes in the statute.  Mr. Leary reminded the Advisory Committee that the freedom of access review statute was amended to ensure that the Judiciary Committee has authority to review proposed legislation that may affect access to public documents.  
The Advisory Committee voted 14-0 (Mr. Pringle had left by the time of the vote) to not make specific recommendations but to note that it is an ongoing issue on which litigation and legislation are pending.

Public Records Exceptions Subcommittee Update 

Ms. Bellows asked Ms. Pistner to explain the Subcommittee’s recommendations as Ms. Pistner had presided at the Subcommittee meeting that morning in Ms. Bellow’s absence.

Exceptions 18 & 19.  The Subcommittee recommended writing to the Environment and Natural Resources Committee and the Health and Human Services Committee about the “Community Right-to-know Program” in Title 22, governing access to information about hazardous substances, which has never been implemented.  

The Advisory Committee voted 14-0 to send the letter to the Environment and Natural Resources Committee and the Health and Human Services Committee, and to make no statutory changes at this time.

Exception 54.  The Subcommittee had discussed the complete confidentiality provided by the statute with regard to the reporting of “sentinel events” by hospitals and other providers to the Department of Health and Human Services.  Ms. Pistner identified the tension that exists between helping hospitals to improve and giving consumers the information they need to make intelligent choices about which hospital to utilize.  The Subcommittee did not recommend statutory changes with the understanding that the subject matter would be taken up again when the Subcommittee reconvenes in 2012; the Subcommittee can then explore the balance in more depth and determine if the public’s need for information can be satisfied without undermining the value of the Sentinel events program.

The Advisory Committee voted 14-0 to carry over Exception 54, to continue the discussion of Title 22, section 8754 in 2012.

Exception 57.  Ms. Pistner explained that Title 23, section 63 was redrafted to ensure that engineering estimates of total costs for MaineDOT and Maine Turnpike Authority projects were released when the contracts are executed.  Both MaineDOT and MTA support the new language.
The Advisory Committee voted 13-0 (Mr. Brown was out of the room) to support the redraft of Title 23, section 63.

Exception 62.  Ms. Pistner explained the discussions about the revisions to the confidentiality statutes applicable to the Northern New England Passenger Rail Authority (NNEPRA).  Nathaniel Rosenblatt, an attorney representing NNEPRA, and Marina Douglass of NNEPRA answered questions about availability of information and the numerous audits to which NNEPRA is subjected.  There was discussion about the availability of records and correspondence related to contract negotiations being kept confidential, even though the contracts themselves become public once entered into.

The Advisory Committee voted 9-4 (Ms. Meyer, Mr. Leary, Ms. Bellows, Ms. Morgan dissenting; Mr. Brown was out of the room) to support Exception 62, amending 23 §8115 and enacting §8115-A, as drafted.

Exceptions 66 and 67.  Ms. Pistner explained that the Subcommittee spent extra time on these sections in the Health Security Act at the request of the medical licensing board.  The Subcommittee worked with interested parties and supported (without Ms. Bellows there) changes to ensure that the medical licensing boards’ statutes applied to handling all complaints against their doctor licensees, rather than the general licensing board statutes in Title 10.  The proposal also includes language that makes the Health Security Act consistent with other licensing boards’ statutes that allow the sharing of confidential information with state and federal enforcement agencies if the information contains evidence of possible violations of laws enforced by those agencies.  Ms. Bellows objected to that sharing of evidence as being too broad when the licensing boards have not taken disciplinary action; she believes the other agencies can obtain a court order to access the information when necessary.
No changes were recommended for Exception 67, concerning the sharing of hospital privileges and credentialing information with the medical licensing boards.

The Advisory Committee voted 10-2 (Mr. Leary, Ms. Bellows dissenting; Mr. Cianchette abstaining; Mr. Brown was out of the room) to support Exception 66, amending 24 §2505 and 24 §2510, sub-§1.

Final Report
Staff will update the draft report with the decisions made at the meeting and send it out for review.  Proposed legislation will be in three separate pieces: Proposed public records exceptions changes; LD 1465, which will be prepared as a proposed Committee Amendment; and the “working papers” exception for the Governor and the Governor’s office.

Senator Hasting adjourned the meeting at 4:08 p.m.

No additional meetings of the Advisory Committee or subcommittees are scheduled. 

Respectfully submitted,

Peggy Reinsch and Colleen McCarthy Reid
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