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Maine State Legislature

Office of Policy and Legal Analysis
 Cross Building, Room 215

13 State House Station, Augusta, Maine 04333-0013

Phone: (207) 287-1670 
Fax: (207) 287-1275
April 27, 2011
To:
Members, Regulatory Fairness and Reform Committee
From:
Patrick Norton, OPLA Director

Re:
Summary of testimony from the 4/14 public hearing on the committee’s proposed amendment to LD 1


To help the committee work through the testimony provided at your public hearing on the proposed amendment to LD 1, I have arranged the comments received by Part, showing those who testified on each Part and briefly noting any changes to the amendment suggested by each person.
I have also included at the end some suggested language to clarify pieces of the amendment and to provide language for those sections that were included as “concept” pieces.

GENERAL TESTIMONY
	Favor/Favor with changes
	Testimony opposed
	Summary of recommendations

	Vaughn Stinson, Maine Tourism Association
	
	(WT) Applauded the committees efforts for improve Maine’s business climate.

	
	Peter Beckerman
	(WT) Opposed to all parts of the amendment for a variety of reasons such as vagueness in terminology that may increase litigation, creating additional bureaucracy, possible illegal delegation of Legislative authority, increasing costs and delays in the BEP process, and others. (see written testimony for specifics)

	Maureen Drouin, ED Maine Conservation Voters Education Fund
	
	(WT) Thanked the committee for the bipartisan spirit and hard work on LD 1, and expressed support for the committee’s amendment.


PART A. ENVIRONMENTAL AUDIT PROGRAM (P. 1)
	Favor/Favor with changes
	Testimony opposed
	Summary of recommendations

	Philip Ahrens
	
	(WT) General support, with several changes to remove the word “minimum” in first line of 349-M, make a technical correction in 349-O(3) and add “consistent with written federal policy” to the end of the first sentence in 349-R.(see testimony)

	Carlisle McLean, Senior Natural Resources Policy Advisor to the Governor
	
	(WT) Supports with the amendments proposed by the department (see testimony of Patricia Aho)

	Ben Gilman, Maine State Chamber of Commerce
	
	(WT) Support for Part A. No changes recommended.

	Chris Hall, Portland Regional Chamber of Commerce.
	
	(WT) Support for Part A. No changes recommended.

	Sean Mahoney, Conservation Law Foundation of Maine
	
	(WT). Supports the concept of Part A, but suggested a number of amendments (see written testimony) to ensure language adheres to EPA.

	Patricia Aho, Deputy Commissioner, DEP
	
	(WT). Supports Part A, indicated willingness to quickly implement the policy. Suggested some amendments to the draft to ensure language adheres to EPA guidelines (see written testimony)

	Pete Didisheim, NRCM
	
	(WT). General support of LD 1. Recommends clarification in definition of “compliance management system”; recommends new language regarding disclosure of violations (following MA language); recommends adding a 5th action to section 349-O, sub 4 requiring that violations be disclosed prior to discovery by others; proposes replacement language for 349-P that would prohibit any waiver of economic penalties.

	David Clough, NFIB
	
	(WT). Supports Part A. No recommended changes.


PART B. BENEFIT COST ANALYSIS (P. 6)
	Favor/Favor with changes
	Testimony opposed
	Summary of recommendations

	Carlisle McLean
	
	(WT) Support for Part B. No changes recommended.

	Chris Hall, Portland Regional Chamber of Commerce.
	
	(WT) Support for Part B. No changes recommended.

	Curtis Picard, MMA
	
	(WT). Supports intent of Part B, but concerned about availability of agency resources.

	Shelley Doak, Maine Grocers Association
	
	(WT). General support of LD 1, specific mention of support for Part B.

	Pete Didisheim, NRCM
	
	(WT). General support of LD 1. Recommends either strengthening C/B criteria or removing it the section entirely. Concerns about agency resources and technical expertise and about shielding the analysis from judicial review.

	David Clough, NFIB
	
	(WT). Supports Part B. No recommended changes.


PART C. OMBUDSMAN (P. 7)
	Favor/Favor with changes
	Testimony opposed
	Summary of recommendations

	Carlisle McLean
	
	(WT) General support. No changes recommended.

	Ben Gilman, Maine State Chamber of Commerce
	
	(WT). Support for Part C. No changes recommended.

	Chris Hall, Portland Regional Chamber of Commerce.
	
	(WT) Support for Part C. No changes recommended.

	Curtis Picard, MMA
	
	(WT). Supports Part C. Requested clarification on last sentence about businesses not being required to participating.

	Geoff Herman, MMA
	
	(WT). Expresses municipal support for one-stop permitting at the municipal level.

	David Clough, NFIB
	
	(WT). Supports Part C. No recommended changes.


PART D. SPECIAL ADVOCATE (P. 13)
	Favor/Favor with changes
	Testimony opposed
	Summary of recommendations

	Carlisle McLean
	
	(WT) General support. No changes recommended. Would support inclusion of legally sound limited stay authority if committee desires.

	Ben Gilman, Maine State Chamber of Commerce
	
	(WT). Support for Part D. No changes recommended.

	Chris Hall, Portland Regional Chamber of Commerce.
	
	(WT) Support for Part D. No changes recommended.

	
	John Glowa, testifying as a private citizen
	(WT). Opposed to Part D. 

	Curtis Picard, MMA
	
	(WT). Believes SA could be helpful to the business community, but should focus more on educating agencies (?)

	Shelley Doak, Maine Grocers Association
	
	(WT). General support of LD 1, specific mention of support for Part D.

	David Clough, NFIB
	
	(WT). Supports intent of Part D, but expressed concerns about the reduction in number of members and changes in composition of the Regulatory Fairness Board.


PART E. PRIMARY SOURCE OF INFORMATION (P. 17)
	Favor/Favor with changes
	Testimony opposed
	Summary of recommendations

	Carlisle McLean
	
	(WT) General support. No changes recommended. Suggested considering up to 3 sources of information rather than one.

	Shelley Doak, Maine Grocers Association
	
	(WT). General support of LD 1, specific mention of support for Part E.

	Pete Didisheim, NRCM
	
	(WT). General support of LD 1. Recommends including ‘professional judgment” as acceptable for listing as a primary source of information. Opposes language protecting that information from judicial review.


PART F. BENEFICIAL RE-USE (P. 17)
	Favor/Favor with changes
	Testimony opposed
	Comments/ recommendations

	Kenneth Gray (Fairchild Semiconductor
	
	(WT) Wants DEP rules to be consistent with federal regulations, not more stringent. Proposed statutory language modeled after federal regulations to replace proposed language in Part F. (See testimony for proposed language.)

	Carlisle McLean
	
	(WT) General support. No changes recommended. 

	Ben Gilman, Maine State Chamber of Commerce
	
	(WT). Support for Part F. No changes recommended.

	Chris Hall, Portland Regional Chamber of Commerce.
	
	(WT) Support for Part F. No changes recommended.

	Patricia Aho, Deputy Commissioner, DEP
	
	(WT). Supports Part F, indicated ability to adopt rules within the timeframes provided.


PART G. AGENCY GUIDELINES (P. 18)
	Favor/Favor with changes
	Testimony opposed
	Summary of recommendations

	Carlisle McLean
	
	(WT) General support. No changes recommended. Noted the intent that agencies do not need to go through rulemaking on all guidance documents. 

	Chris Hall, Portland Regional Chamber of Commerce.
	
	(WT) Support for Part G. No changes recommended.

	Shelley Doak, Maine Grocers Association
	
	(WT). General support of LD 1, specific mention of support for Part G.

	David Clough, NFIB
	
	(WT). Supports Part G. No recommended changes.


PART H. BOARD OF ENVIRONMENTAL PROTECTION (P. 18)
	Favor/Favor with changes
	Testimony opposed
	Summary of recommendations

	Philip Ahrens (support with modifications)
	
	(WT) Proposes a number of changes to Part H. Concerned about leaving pre-1996 rules as “routine technical” no matter how significant the rule may be. Proposes to limit BEP’s review on appeal to whether the decision constitutes an error of law or is arbitrary, capricious or lacks support in the record as a whole. Proposes to add a definition for a “Person aggrieved”.

	Carlisle McLean (support with modifications)
	
	(WT) Proposes that all original permitting authority vests in the commissioner, with a public hearing required for projects of statewide significance (address redundancy in criteria A and D). Suggests not more than 5 board members with “sector based” qualifications; change standard of review to review of the record (with supplemental materials allowed) and a de novo review on the application of the law. 

	Pete Didisheim, NRCM
	
	(WT). General support of LD 1. Prefers a 9 member board rather than 7 members. Recommends adding a 5th criteria (one that “affects a natural resource of statewide significance”) to the list of projects of statewide significance (3 out of 5 to meet the test). Opposed to elimination of opportunity for interested parties to request board take jurisdiction. Supports current board standards for review on appeal.

	Ben Gilman, Maine State Chamber of Commerce
	
	(WT) Support for Part H. No changes recommended.

	Chris Hall, Portland Regional Chamber of Commerce.
	
	(WT) Supports aspects Of Part H that add to BEP expertise and focuses its work, but expressed uncertainty that the proposed changes will advance the purposes of LD 1. No specific changes recommended.

	Beth Ahearn, Maine League of Conservation Voters
	
	(WT). General support for LD 1. Suggested amending Part H to retain provisions in current law that allows interested persons to request BEP take jurisdiction over applications.

	Sean Mahoney, Conservation Law Foundation – Maine

	
	(WT). Supports the concept of Part H, supports change in # of members, changes in member qualifications and new criteria for taking jurisdiction of projects of statewide significance. Supports new language about outside agency review prior to BEP hearings, but should clarify that other parties, not just the applicant, have an opportunity to respond to agency comments. Opposes removing right of interested persons to request BEP assumption of jurisdiction, but suggested a number of amendments.

	
	John Glowa, testifying as a private citizen
	(WT). Opposed to changes to the BEP.

	
	Becky Bartovics, Sierra Club of Maine
	(WT). Opposed to changes in board size and removal of provisions allowing interested persons to request BEP to take jurisdiction of an application.

	
	Ginger Davis, Preti Flaherty
	(OT). Opposed to board modifications. Reducing the number and changing some provisions does not solve the problem. Supports 3 person administrative law judge panel for appeals based on the law. 

	NEITHER FOR NOR AGAINST PART H
	

	Brian Rayback on behalf of MEREDA
	
	(WT) Raised a similar issue about pre-1996 routine technical rules as Chip Ahrens. Suggests amending specific instances in current law to specify those rules as major-substantive. Supports removal of BEP assumption of jurisdiction, requirements that DEP and agency staff provide comments to applicants prior to a hearing, and new criteria for statewide impact projects (with suggested revision to 4th criteria). Proposes appellate review criteria for board reviews (no de novo review) and tightening standards for requesting appeals to those with “standing” as applied by the Courts (cites Lucarelli definition).

	Susan Lessard, BEP Chair
	
	(OT). Concerns about voting and quorum problems with a smaller board. Noted that the board has very few close votes and that the lack of a “constituency” for the board increases the likelihood of independent decisions and decreases the likelihood of board acting in a capricious manner. Recommends keeping existing de novo review of appeals and noted that the instances in which the board differed from the commissioner’s decision (18% of the time) the board’s decisions were not due to errors in law or by an arbitrary or capricious decision by the commissioner. 


PART I. MAAP AUDITS (P. 27)
	Favor/Favor with changes
	Testimony opposed
	Summary of recommendations

	
	
	Carlisle McLean deferred to DHHS testimony.

	Betsey Sawyer-Manter, SeniorsPlus
	
	(WT) Support Part I as drafted.

	Rick McCarthy, on behalf of the Maine Community Action Association
	
	(WT) Supports Part I as drafted.

	Lee-Ann Horowitz, Eastern Area Agency on Aging
	
	(WT). Supports Part I as drafted.

	
	Carroll Thompson, DHHS
	(WT) Opposed to Part I. DHHS supports newly adopted rules as an improvement over previous rules, with changes that are necessary to comply with newer federal regulations and that were made in consultation with the Advisory Board. Asked that the new rules not be placed in abeyance, but that, if the Committee wishes to see changes, that the department instead be directed to adopt amendments to existing rules to address specific areas of concern.


PART J. FIRE CODE PERMITTING (P. 27)
	Favor/Favor with changes
	Testimony opposed
	Summary of recommendations

	Carlisle McLean
	
	(WT) Supports concept, but noted that this language is the same as in LD 562 and should be left as a separate bill and heard by CJPS on 4/25. (NOTE: LD 562 was heard by CJPS on Monday, April 25 (supported by MMA and Town of Sanford, opposed by Fire Marshall)

	Chris Hall, Portland Regional Chamber of Commerce.
	
	(WT) Support for Part J. No changes recommended.

	Geoff Herman, MMA
	
	(WT). Supports opening up municipal delegation of Life Safety Code to the full slate of buildings that need this approval.


PART K. LICENSING AND INSPECTION OF EATING ESTABLISHMENTS (P.28)
	Favor/Favor with changes
	Testimony opposed
	Summary of recommendations

	
	
	Staff Note: HHS committee voted unanimous OTP-AM on LD 869 (McCormick). As amended, LD 869 addresses the issue of duplication in state and local licensing by prohibiting non-delegated municipalities from issuing local licenses for lodging and eating establishments. Towns with delegated authority can continue to issue a single state license and substitute local inspections for state inspections.

	Carlisle McLean
	
	(WT). Supports concept. No changes recommended.

	Chris Hall, Portland Regional Chamber of Commerce.
	
	(WT) Support for Part K. No changes recommended.

	Geoff Herman, MMA
	
	(WT). Stated that the municipal community would welcome opportunity to reduce the overlap between state and local government licensing and inspections.


PART L. AGENCY REVIEW OF RULES (P. 28)
	Favor/Favor with changes
	Testimony opposed
	Summary of recommendations

	Carlisle McLean
	
	(WT). Supports concept. No changes recommended.

	Chris Hall, Portland Regional Chamber of Commerce.
	
	(WT) Support for Part L. No changes recommended.

	Curtis Picard, MMA
	
	(WT). Supports Part L. No changes recommended.

	Shelley Doak, Maine Grocers Association
	
	(WT). General support of LD 1, specific mention of support for Part L.

	David Clough, NFIB
	
	(WT). Supports Part L. No recommended changes.


PART M. EB-5 REGIONAL CENTER (P. 28)
	Favor/Favor with changes
	Testimony opposed
	Summary of recommendations

	Carlisle McLean
	
	(WT). Supports concept. No changes recommended. Supported inclusion of FAME and ITC in the process.

	William Armitage, Biddeford Saco Area Economic Development Corporation
	
	(WT). Statement of support for Part M. No changes recommended.

	Chris Hall, Portland Regional Chamber of Commerce.
	
	Provided oral testimony (not in written testimony) in support of this proposal.

	Peter Morelli, Saco Office of Economic Development
	
	(WT). Support for Part M. Suggested amending the language to include FAME and the MITC in the process and to create a partnership with the private sector.


TESTIMONY ON ISSUES NOT INCLUDED IN THE PROPOSED AMENDMENT
	Favor/Favor with changes
	Testimony opposed
	Summary of recommendations

	Joan Davis, CDA, RDH, IPDH
	
	(WT) Wants to see self regulation for independent practicing dental professionals (such as dental hygienists), separate from the Maine Dental Board of Examiners (RFR has previously referred this issue to the LCRED committee)

	David Clough, NFIB
	
	(WT). Recommended some type of working group (?) to look at paperwork reduction options associated with filing of forms with the SOS, agency adherence in the regulatory process with the small business impact provision in the APA, and the timeliness of agency filings of regulatory agenda.


ADDITIONAL STAFF DRAFTING RECOMMENDATIONS.
	LANGUAGE IN AMENDMENT
	NEW/AMENDED LANGUAGE

	Sec. H-2. 38 MRSA, §341-C, sub-§§ 1 and 2 are amended to read.

1.  Appointments.  The board consists of 10 7 members appointed by the Governor, subject to review by the joint standing committee of the Legislature having jurisdiction over natural resource matters and to confirmation by the Legislature.
	Add the following transition language to Sec. H-2.

Sec. X. Transition of board membership. In order to ensure the orderly transition of the Board of Environmental Protection from 10 members to 7 members, as provided in this Act, those seats on the Board of Environmental Protection listed by the Secretary of State as seats number 2, 3 and 11, and the appointed terms of any incumbents in those seats, are terminated on the effective date of this Act. After the effective date of this Act, the board is limited to seven appointed members as provided in Title 38, section 341-C, subsection 1. The Governor shall ensure that the qualifications of persons nominated to fill subsequent vacancies among those seven members are consistent with the board qualifications and requirements established in Title 38, section 341-C, subsection 2. 

[Note: If this bill is enacted as a non-emergency measure, the likely effective date would be sometime in early September. This language would eliminate (on the effective date of this Act) the seats currently filled by P. Andrews Nixon, Susan Lessard and Matt Scott, all of whom have terms that expire in June of this year. Of the 7 incumbent members that remain, four are from the 2nd District, three are from the 1st District and at least three have technical or scientific backgrounds in environmental issues (Goodale, Ehrenfeld and Woodard). The terms of three members will expire between August and October of this year (Widoff, Guimond and Woodard), so confirmation hearings on those three positions are possible later this year.]



	1-B.  Rulemaking. The board shall adopt, amend or repeal rules in accordance with section 341-H.   Subject to the Maine Administrative Procedure Act, the board shall adopt, amend or repeal reasonable rules and emergency rules necessary for the interpretation, implementation and enforcement of any provision of law that the department is charged with administering. Except as otherwise provided in this chapter, the board shall adopt, amend or repeal those rules of the department designated by the Legislature as major substantive rules under Title 5, chapter 375, subchapter 2-A. All other rules of the department shall be adopted by the commissioner under section 342, subsection 9. The board shall also adopt, amend and repeal rules as necessary for the conduct of its business.

The department shall identify in its regulatory agenda, when feasible, a proposed rule or provision of a proposed rule that is anticipated to be more stringent than the federal standard, if an applicable federal standard exists.

During the consideration of any proposed rule by the board, when feasible, and using information available to it, the department shall identify provisions of the proposed rule that the department believes would impose a regulatory burden more stringent than the burden imposed by the federal standard, if such a federal standard exists, and shall explain in a separate section of the basis statement the justification for the difference between the agency rule and the federal standard.

Notwithstanding Title 5, chapter 375, subchapter II, the board shall accept and consider additional public comment on a proposed rule following the close of the formal rule-making comment period at a meeting that is not a public hearing only if the additional public comment is directly related to comments received during the formal rule-making comment period or is in response to changes to the proposed rule.  Public notice of the meeting must comply with Title 1, section 406 and state that the board will accept additional public comment on the proposed rule at that meeting.

1-C. Legislative review of a rule. If a rule adopted by the department is the subject of a request for legislative review of a rule under Title 5, chapter 377-A, the Executive Director of the Legislative Council shall immediately notify the department of that request and of the legislative committee’s decision under that chapter on whether or not to review the rule.
This subsection takes effect January 1, 1998.

	Amend 341-D, sub 1-B as shown  and enact a new section 341-H to read:

(This is all being done to clarify the distinction in rulemaking authority between the board and the commissioner)
38 MRSA, §341-H is enacted to read
§341-H . Departmental rulemaking 

Subject to the Maine Administrative Procedure Act, the department shall adopt, amend or repeal rules and emergency rules necessary for the interpretation, implementation and enforcement of any provision of law that the department is charged with administering as provided in this section. 

1. Rulemaking authority of the board. Notwithstanding any other provision of this title, and except as provided in this subsection, the board shall adopt, amend or repeal only those rules of the department designated in law as major substantive rules pursuant to Title 5, chapter 375, subchapter 2-A. The board shall also adopt, amend and repeal routine technical rules as necessary for the conduct of the department’s business, including the processing of applications, the conduct of hearings and other administrative matters.

2. Rulemaking authority of the commissioner. Notwithstanding any other provision of this title, the commissioner shall adopt, amend or repeal only those rules of the department that are not designated in law as major substantive rules pursuant to Title 5, chapter 375, subchapter 2-A.
3. Other rulemaking matters. 

A. The department shall identify in its regulatory agenda, when feasible, a proposed rule or provision of a proposed rule that is anticipated to be more stringent than the federal standard, if an applicable federal standard exists.

B. During the consideration of any proposed rule the department shall, when feasible, and using information available to it, identify provisions of the proposed rule that the department believes would impose a regulatory burden more stringent than the burden imposed by the federal standard, if such a federal standard exists, and shall explain in a separate section of the basis statement the justification for the difference between the agency rule and the federal standard.

C. Notwithstanding Title 5, chapter 375, subchapters II or II-A, the department shall accept and consider additional public comment on a proposed rule following the close of the formal rule-making comment period at a meeting that is not a public hearing only if the additional public comment is directly related to comments received during the formal rule-making comment period or is in response to changes to the proposed rule.  Public notice of the meeting must comply with Title 1, section 406 and must state that the department will accept additional public comment on the proposed rule at that meeting.
4. Legislative review of a rule. If a rule adopted by the department is the subject of a request for legislative review of a rule under Title 5, chapter 377-A, the Executive Director of the Legislative Council shall immediately notify the department of that request and of the legislative committee’s decision under that chapter on whether or not to review the rule.
Section X. Rulemaking; transition provisions and report. 

1. Transition provisions.  Nothing in this Act may be construed as amending or repealing any rule adopted prior to the effective date of this Act by the Board of Environmental Protection or as limiting in any way the authority of the Department of Environmental Protection to enforce those rules. Notwithstanding any provision in any law administered by the Department of Environmental Protection, rules adopted by the Board of Environmental Protection prior to the effective date of this Act that were not adopted as major substantive rules are deemed to be routine technical rules adopted by the Commissioner of the Department of Environmental Protection and shall be adopted, amended or repealed only by the Commissioner and enforced by the Department.

2. List; report. The Department of Environmental Protection shall develop a list of all provisions in any laws administered by the department that grant general rulemaking authority to the Board of Environmental Protection or to the department without expressly specifying in the law whether the rule is either a major substantive rule or a routine technical rule.  The Commissioner of Environmental Protection shall submit that list to the Joint Standing Committee on the Environment and Natural Resources by January 15, 2012. The list shall include a specific citation to each grant of rulemaking authority, a brief description of the rulemaking authority and a recommendation on whether each grant of rulemaking authority should be designated by the Legislature as a major substantive rule or a routine technical rule. Following receipt of the list, the Joint Standing Committee on the Environment and Natural Resources may report out emergency legislation to the Second Regular Session of the 125th Legislature regarding the designation of departmental rulemaking authority.


	341-D subsection 3 (p. 21)

3.  Modification, revocation or suspension or corrective action. After written notice and opportunity for a hearing pursuant to the Maine Administrative Procedure Act, Title 5, chapter 375, subchapter IV, the board may, upon the recommendation of the commissioner, modify in whole or in part any license, or may issue an order prescribing necessary corrective action, or may act in accordance with the Maine Administrative Procedure Act to revoke or suspend a license, whenever the board commissioner determines under section 342, subsection 11-B, that there has been a change in any condition or circumstance that requires revocation, suspension or corrective action or a temporary or permanent modification of the terms of the license.
A.    The licensee has violated any condition of the license;

B.    The licensee has obtained a license by misrepresenting or failing to disclose fully all relevant facts;

C.    The licensed discharge or activity poses a threat to human health or the environment;

D.    The license fails to include any standard or limitation legally required on the date of issuance;

E.    There has been a change in any condition or circumstance that requires revocation, suspension or a temporary or permanent modification of the terms of the license;

F.    The licensee has violated any law administered by the department; or

G.    The license fails to include any standard or limitation required pursuant to the federal Clean Air Act Amendments of 1990.

For the purposes of this subsection, the term "license" includes any license, permit, order, approval or certification issued by the department and the term "licensee" means the holder of the license.


	Redraft 341-D subsection 3 to read (this clarifies that the standards that previously applied to modifications or corrective actions remain in effect)
3.  Modification, revocation or suspension or corrective action. At the request of the commissioner and after After written notice and opportunity for a hearing pursuant to the Maine Administrative Procedure Act, Title 5, chapter 375, subchapter IV, the board may modify in whole or in part any license, or may issue an order prescribing necessary corrective action, or may act in accordance with the Maine Administrative Procedure Act to revoke or suspend a license, whenever the board finds that any of the criteria in section 342, subsection 11-B have been met that there has been a change in any condition or circumstance that requires revocation, suspension or a temporary or permanent modification of the terms of the license.
A.    The licensee has violated any condition of the license;

B.    The licensee has obtained a license by misrepresenting or failing to disclose fully all relevant facts;

C.    The licensed discharge or activity poses a threat to human health or the environment;

D.    The license fails to include any standard or limitation legally required on the date of issuance;

E.    There has been a change in any condition or circumstance that requires revocation, suspension or a temporary or permanent modification of the terms of the license;

F.    The licensee has violated any law administered by the department; or

G.    The license fails to include any standard or limitation required pursuant to the federal Clean Air Act Amendments of 1990.

For the purposes of this subsection, the term "license" includes any license, permit, order, approval or certification issued by the department and the term "licensee" means the holder of the license.



	Sec. H-5. 38 MRSA, §342, sub-§§ 9 and 11-A are amended to read.

9.  Rules.  The commissioner shall adopt, amend or repeal rules in accordance with section 341-H may adopt rules as are necessary for the interpretation, implementation or enforcement of any provision of law that the department is charged with administering that are not designated by the Legislature as major substantive rules and shall submit to the board new or amended major substantive rules for its adoption. 


	Sec. H-5. 38 MRSA, §342, sub-§§ 9 and 11-A are amended to read.

9.  Rules.  The commissioner shall adopt, amend or repeal rules in accordance with section 341-H may adopt rules as are necessary for the interpretation, implementation or enforcement of any provision of law that the department is charged with administering that are not designated by the Legislature as major substantive rules and shall submit to the board new or amended major substantive rules for its adoption. 

This cross-references the commissioner’s rulemaking authority to the new section 341-H.

	Current law 38(414-A)(5)(C)  [Not in amendment]
C.    Notwithstanding Title 5, section 10051, the board may modify, revoke or suspend a license when the board finds that any of the conditions specified in section 341-D, subsection 3 exist or upon an application for transfer of a license.


	Add a new section to the bill to read:

Sec. X. 414-A, subsection 5, paragraph C is amended to read:

C.    Notwithstanding Title 5, section 10051, the board may modify, revoke or suspend a license and the commissioner may revoke or suspend a license when the board or the commissioner finds that any of the conditions specified in section 342, subsection 11-B 341-D, subsection 3 exist or upon an application for transfer of a license.
This new section makes changes to the laws governing the modification, revocation or suspension of pollution discharge licenses to be consistent with the changes made in section 341-D governing the general powers of the board and the commissioner.



	Part L

Agency Review of Rules

Sec. L-1. This section proposes to allow committees of the Legislature to direct agencies within their jurisdiction, during the First Regular Session of any Legislature, to review specific rules adopted by those agencies and to report to the legislative committee during the subsequent Second Regular Session on its review of those rules. When directed by a committee to review selected rules, the agency shall review those rules for relevancy, clarity and reasonableness, including whether the rule is appropriately designated as either a major substantive rule or a routine technical rule, and shall recommend to the committee whether the rule should be retained, repealed or modified. Following its review of agency recommendations on those rules, the legislative committee is authorized to report out a bill to the Second Regular Session on any matter related to the agency’s review of that rule.


	New language to implement Part L ”concept”  language
Sec. 1. 5 MRSA, Chapter 36 is enacted to read:

CHAPTER 36

RETROSPECTIVE REVIEW OF AGENCY RULES
§971. Scope


This chapter provides for a systematic periodic review by committees of jurisdiction of adopted agency rules in order to evaluate the continued relevance, clarity and reasonableness of those rules, to determine if those rules should be retained, repealed or modified and if the rule is appropriately categorized as a major substantive or routine technical rule. 

§972. Definitions

As used in this chapter, unless the context otherwise indicates, the following terms have the following meanings. 

1. Agency.  "Agency" means any entity of state government authorized to adopt rules under Title 5, chapter 375.

2. Committee of jurisdiction.  "Committee of jurisdiction" means the joint standing committee of the Legislature having jurisdiction over an agency.

3. Retrospective review. “Retrospective review” means a review of a rule by an agency for any change in the relevance, clarity and reasonableness of the rule between the time of its initial adoption and the time of the review. 

§973. Direction from committees of jurisdiction

 
On or before April 1st of any First Regular Session, a committee of jurisdiction may direct an agency to undertake a retrospective review of one or more of its rules and to report its findings and recommendations on that review to the committee of jurisdiction by February 1st of the following year.

§974. Agency review

When directed by a committee of jurisdiction to undertake a retrospective review of a rule under this chapter, the agency shall evaluate the continued relevance, clarity and reasonableness of the rule by examining:

1. Relevance. The extent to which the rule may have over time become redundant, inconsistent or in conflict with the original goals and objectives for which the rule was first proposed, with other rules, or with any underlying federal or state law or regulation that initially served as the basis for the rule;

2. Clarity. Whether the language of the rule has retained its clarity and use of plain and clear English as required by section 8061, continues to comply with the uniform drafting standards set forth in the drafting manual developed by the Secretary of State under section 8056-A, or whether the rule could be made less complex or more understandable to the general public; 

3. Reasonableness. Whether the rule has been reasonably and consistently applied with respect to the public or particular persons and whether less costly or more limited regulatory methods of achieving the original purposes of the rule have become available; and

4. Appropriate categorization. Whether the rule continues to be appropriately categorized as a major substantive rule or a routine technical rule, as those terms are defined in Title 5, chapter 375.

§975. Report to the committee of jurisdiction

An agency directed to undertake a retrospective review one or more of its rules must submit a written report to the committee of jurisdiction on or before February 14th of the Second Regular Session of  the Legislature. The report must address each of the criteria listed in section 974 and must recommend whether each rule should be retained, repealed or modified. 

Following its receipt and consideration of an agency report submitted under this section, the committee of jurisdiction is authorized to submit a bill to that session of the Legislature on any matter related to the agency’s report.
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