Outline of the ENR subcommittee recommendations on the BEP
3/30/11
Purpose

Modify the purpose language to reflect the changes outlined below.

Board membership

Reduce board size from 10 members to 7 members. Modify the qualifications to specify that the Governor must consider that at least 3 members have technical or scientific backgrounds in environmental issues and that no more than 4 members can be residents of the same Congressional District.

Rulemaking

The board’s rulemaking authority is limited to the adoption of major substantive rules or amendments to existing major substantive rules. The Commissioner adopts new routine technical rules or amendments to routine technical rules (by law, rules are routine technical unless the Legislature designates them major substantive). Appeals of commissioner rules go to the Board. 
Licenses and permits

Commissioner is responsible for the granting of all licenses and permits in accordance with the APA, except for the following:

· The BEP is responsible for all licenses or permits that involve projects of statewide significance, which is redefined to mean projects that meet at least 3 of the 4 following criteria:
· Projects that have a regional impact;

· Projects that involve an activity not previously permitted or licensed in the state; 

· Projects likely to come under significant public scrutiny; and

· Projects that cross jurisdictional boundaries; and

· Projects in which the applicant and the Commissioner jointly request that the BEP take original jurisdiction.

For license and permit applications for which the board has jurisdiction, it assumes jurisdiction only after the Commissioner informs the board that the application is complete, that the applicant has responded to all comments or requests of the department, that the department has completed all department comments on the application and that the Commissioner is prepared to make a recommendation to the board on the application.
Appeals of licensing and permitting decisions

Appeals of Commissioner licensing and permitting decisions go to the BEP and are decided by the Board on the record and any supplemental evidence admitted by the Board (no de novo review).
Appeals of BEP licensing and permitting decisions (including decisions on appeal from the commissioner) are made to the Superior Court.

Consent agreements

All consent agreements are negotiated and approved by the Commissioner. The Commissioner shall inform the BEP of all consent agreements.
Modification, revocation and suspension
The board’s authority to revoke or suspend a license or permit is repealed and vested with the commissioner. The board retains its authority to consider modifications or corrective action on a license, but only on the recommendation of the Commissioner 
Requests for reconsideration

The board’s authority to reconsider its action on a permit or license application is repealed.

BEP enforcement authority

The board’s authority to advise the commissioner on enforcement priorities and activities, advise the commissioner on the adequacy of penalties and enforcement activities and approve administrative consent agreements is repealed. The board’s authority to hear appeals of emergency enforcement orders by the commissioner is retained.
Transition provisions
Transition provisions will be needed to provide for the orderly transition of a board with 10 members under one set of qualification criteria to a board with 7 members under a set of qualification criteria, and to specify which statutory process (the old or the new) apply to rulemaking, permit and license applications and administrative appeals under way in the department when the changes go into effect.
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