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February 28, 2014

Sen. Cain and Rep. Kruger:

I hereby request an inquiry by the Government Oversight Committee of certain activities
by nonpartisan legislative staff that have been brought to light by news accounts.

I have attached two articles that reference questionable activity—professionally and
perhaps legally—by an Office of Policy and Legal Analysis (OPLA) analyst for the
Health & Human Services Committee.

It is necessary for the integrity of our Legislature and the trust between parties and
between elected members and staff to investigate the extent to which nonpartisan staff
has engaged in partisan activity.

1 suggest an investigation of the communications between nonpartisan staff members and
offices and the committees and lawmakers that they serve.

egards,

e,

ul T. Davis, Sr.
State Representative

¢: Beth Ashcroft, Director, OPEGA
Enclosure (2)

District 26  Atkinson, Dover-Foxcroft, Medford, Milo, Sangerville and Plantation of Lake View, plus the

unorganized territory of Orneville Township
Printcd on recycled paper



“Non-partisan” State House staff wrote Medicaid expansion talking points for Democrals

§

AUGUSTA ~ A non-partisan analyst on the Legislature’s Health and Human Services (HHS) Cotnmittee engaged in partisan activism to push a Democrat-
backed Medicaid expansion bill last year, according to emails obtained through a public records request.

The emails surface one week after top State House staffers held a closed-door meeting with Republican lawmakers in an attempt to convince them that the
HHS committee analyst, Jane Orbeton, is not inappropriately advocating for the Democratic Party’s policy agenda.

“T was thinking of 70,000 people and trying to put faces on them,” Orbeton said in a May 20 email to Sen. Margaret Craven (D-Androscoggin} and Rep.
Richard Farnsworth (D-Portland), co-chairs of the HHS Committee,

“They're the ones who will or will not be covered by MaineCare expansion,” said Orbeton. “They’re the people we can tell that we chose to provide them
access to health care or we chose not to even though the costs of care are 100% paid.”

Orbeten, Jane

From: Ortirton, Jara

Sant; Momdy, Moy 20 2011 3046 AM

To; ‘Margare Croven. Famsworth, KepRicherd
Subjece What doss HL000 pecple mean?
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Committee analysts like Orbeton work under the Office of Policy and Legal Analysis (OPLA) and are tasked with conducting research on bill proposals and
drafting bill language under the direction of a given committee. Analysts are required to be non-partisan, but they must also respond to any lawmaker's

request.

The email is one of several obtrined by The Maine Wire pursuant to a Freedom of Access Act request which show Orbeton engaged in activities of a
partisan or ideological nature.

"RELATED: Advocate or Analyst: Emails raise questions about non-partisan staffers role on HHS Commiittee. ..}

(a the May 20 email, Orbeton goes on to suggest talking points for the Democratic lawmakers to use when advocating for
L.D. 1066, the ultimately failed attempt to expand Medicaid last year. Specifically, Orbeton recommends that Craven and

Farnsworth compare the population impacted by expansion to areas within their districts.

‘Give or take a few thousand, they are: All of Lewiston, Auburn, Mechanic Falls, Minot and Poland. Or All of Aroostook
Sounty. Or All of Sagadahoc and Waldo Counties. Or All of Franklin and Knox Counties. Or All of Washington and Waido

Jounties,” said Orbeton.




people are more thanthe entire city of Lewiston, Auburn, and Minot, every single person, D-Portland

being able to have healthcare, That's really enormous.”

Earlier emails between Orbeton and employees of Maine Equal Justice Partners revealed a
close relationship between the supposedly rion-partisan legislative staffer and the left-wing
advocacy group. Inone instance, Orbeton asked why MJEP had not filed a lawsuit against
DHHS. In another, she asked a MJEP staffer to delete emails which she later determined were
inappropriate.
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The Maine Wire's reporting on those vmails prompted a closed-door meeting between David Boulter, executive director of the Maine Legislature, Marion
Hylan Barr, director of OPLA, Orbeton, and the two top Republicans on the HHS Committee, Sen. James Hamper {R-Oxford) and Rep. Deb Sanderson (R-
Chelsea).

The purpose of the meeting was to assuage GOP members’ cancerns about Orbeton’s partisan activism.

According to Bouiter, Orbeton’s base annual salary is $87,339, not including benefits. He declined to comment on any disciplinary action that would be
taken against the staffer as it was a “personnel matter.”

Prior to the disclosure of her emails, Orbeton was viewed as overly friendly to Democratic lawmakers. She has beer observed clapping when Democrats
score victories in committee hearings and is sometimes referred to as the “extra Democrat” on the HHS Committee, But the emails provide concrete
evidence that Orbeton is working behind the scenes to advance Democrat-backed bills through the HHS Committee.

In an email to The Maine Wire, Orbeton said she wrote the Democratic talking points in response to a request from a lawmaker; however, she declined to
say who asked her to produce the talking points.

Sanderson and Hamper both received phone calls from Obreton last week, prior to the release of these emails to The Maine Wire; both said the emails have
only heightened their concern that the HHS Committee has an inherent bias favoring Demacrats.

"My reaction when Jane called me to let me knew about that document - quite honestly, 1 was a bit dumbfounded,” said Hamper. “I'm surprised that the
committee chairs were using the analyst in that fashion.”

Sanderson said she was disturbed that even more information is coming out about the partisan activities of someone who is supposed to be non-partisan
staff. “It's even more disturbing to learn that these talking points were used nearly ver batem on the Senate floor to support a proposal that will cost Maine
taxpayers hundreds of millions of dollars,” she said.

She said the meeting with Orbeton and her bosses was z2n attempt at damage control. “They are very concerned, they wanted to assure us that they would
do whatever they could to regain our trust,” she said.

But for Hamper, regaining trust will not be easy. “Once a bond of trust is broken, it is very difficult to get it back,” he said,

Beyond writing talking points for Democratic lawmakers, analysts who do not maintain non-partisanship are uniquely positioned to support Democratic
policy initiatives like Medicaid expansion. One way an analyst could influence legislation is by manipulating fiscal notes — the documents which include a
non-partisan estirnate of a bill's cost.

RELATED: Report: Cost, weifare roles to soar under Chamacare Medicaid ex pansion... |

.. 1578, the most current Medicaid expansion bill, does not have a fiscal note. The lack of a fiscal note has only added to the controversy sarrounding
‘he proposal’s cost. While Democrats have insisted the measure wil] save Maine money, Republicans have pointed to official DHHS reports and the
ontroversial Alexander Report as indications that Maine taxpayers will be left on the hook for upwards of $800 million over the next decade.

‘Those of us on the Legislative side are not certain as to how much input the analyst has on the fiscal note,” said Hamper. “That's part of the problem here.”

{1amper and Sanderson said they hope Orbeton will refrain from partisan activism, but they are willing to consider asking for disciplinary actionif more
widence of her Demoeratic activism arises.

RELATED: Misleading arguments for Medicaid expansion.. ]

We hope [Orbeton] has learned that she works for everybody on the committee and not just Democrats,” she said. “If it turns out that it’s more egregious
han we see now, we may be prepared to ask for further action.”
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Advocate or Analyst Emails raise questions about non-partisan staffer’s role on HHS Committee

AUGUSTA - A top Republican lawmaker on the Health and Human Services (HHS) Committee is questioning the objectivity of non-partisan legislative
staff after emails obtained by The Maine Wire show one senior analyst engaging in questionabie activity.

The Maine Wire's request for public records revealed extensive correspondence between Jane Orbeton, senior analyst on the Legislature’s HHS
Committee, and employees of Maine Equal Justice Partners (MEJP), a left-wing advocacy group.

Committee analysts work under the Office of Policy and Legal Analysis (OPLA) and are tasked with conducting research on bill proposals and drafting bill
language under the direction of the committee. Committee analysts are supposed to be non-partisan, helping Democrats and Republicans equally, without
regard for party effiliations, but emails sent last year suggest Orbeton is aligned with Majority Democerats and libera] interest groups.

In one email, Orbeton asks, possibly illegally, for the deletion of an email. In another instance, Orbeton asks why MEJP was not preparing litigation against
the Department of Health and Human Services for problems with the Nor-Emergency Medicaid Transportation program.

On Oct. 24 at 3:10PM, Orbeton sent an email to MEJP's Litigation Director Jack Comart: “Is there any hope for low-income people?”

Comart responded: “A rhetorical question?” To which Orbeton answered: “Erase please.”

Orbetan, Jane

Fronc Qubeton, Jae

Sont: Thurday, Quiobar 21, 2013 147 PM
Yo: “Jack Comart’

Subject; RE 4§ Commites Mig on 10,29
Erase please.

Fram: Jack Coman || i
Sent: Thutsday, Octaber 24, 2013 3:34 P
To: Crbeton, Jane

Subject: Re: HHS Commiitee Mtg on 10,29
& rhetoricdl question?
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On Oct 24, 2013, a1 3:10 PM, “Drbetan, Jane” <lpne Orbetondiepisiarure malne g2y wicite:

1s there any hape for lov~income peoph’?

David Boulter, executive director for the Legislature, confirmed that Orbeton was asking for the deletion of an email sent from her government email

account.

Under Maine's Freedom of Access Act, it is unlawful for any public employee to destroy public records, including emails sent from government accounts.

Boulter wrote the following in an email; “With respect to Ms, Otbeton's “erage please” comment, that rernark was in relation to her earlier remark in the
emai] exchange regarding low income people. Shortly after making that comment, she realized that her remark was not appropriate as it did not represent
a committee or the legislature's viewand any personal view of hers was not relevant or appropriate, hence her follow-up comment. No documents were

p/iwew.thermainewire.com/2014X02/advocate-analyst-emails-r aise-q uestions-non-partisan- staffers-roie-hhs-commitiesy 14



2/28/2014 Advocate or Analyst: Emails raise questions about non-partisan staffer's role on HHS Committee
erased or deleted.”
On Dec. 19, Orbeton sent an email to Comart, subject line: “Why no lawsuit?"”

“Why hasn't DHHS been sued for failure 1o provide NEMT [Non-Emergency Medicaid Transportation]?” wrote Orbeton,

Comart responded: “Very complicated. Hard to present a solution to a judge. Keep hoping it will be al] better soon.”

Qriveton, Jane

From: Jack Coman ¢jcoman [irwip.org >
Sent: . Thursday, Decerrber 13, 2013 257 Fb
To: Orbeton, Jane

Subjpct: RE Vehy ng fevszuil?

Very complirated. Hard (o present a salition (o 2 jidge. Kesp hapng it wal ba ab better toon.

From: Droeton, Jane (mailte;ane.Q-hetondlegisiynae graine.av]
Sent: Thursday, Decernber 19, 2013 3333 PH

To: Jack Comart

Subject: Why no lawnst?

Why basn's TIHHS been sved for Bailure (o provide NEMT?
“Ihanks.
Inne

In a brief email, Orbeton declined an interview but defended her emails regarding NEMT and potential lawsuits against DHHS.

Wrote Orbetan, “Although [ decline an interview I would explain that in discussions of the performance by the MaineCare non-emergency transportation
contractors ] had been asked why DHHS had not been sued. I asked the guestion as a general question in my capacity as staff to the HHS Committee.”

fe

Orbeton did not respond to an email seeking clarification as to who asked her to inquire about MEJP's potential litigation against DHHS,
Boulter and Orbeton’s justifications did little to convince Republicans that the non-partisan HHS staffer isn’t playing favorites.

“T do not think those are non-partisan activities,” said Rep. Deb Sanderson (R-Chelsea), lead Republican on the HHS Comunittee. “Thase activites are
indicative of a clearly partisan attitude driven by aliberal agenda.”

Sanderson said Orbeton has not attempted to obstruct Republicans on the committee. “However, she walks a very fine line in cormunittee pushing
Dernocratic policy views,” she said.

Although TMW's public record request turned up more than 150 pages of emails exchanged between Orbeton and MEJP employees, missing among the
documents was any mentior of Medicaid expansion, the single biggest item facing the HHS Committee.

Boulter said any emails related to Medicaid expansion were not included in the public records provided due to an exemption for “working papers”
provided in Maine's Freedom of Actess Act.

“[DJocuments refated to LD 1578 [Medicaid expansion] that you specifically mentioned in your most recent email were not included in the documents sent
to you since under law, those documents are not “public records™ under the Freedom of Access Act because thet legislation is still pending with the
Legislature,” wrote Boulter. “Please note, however, that working papers including those related to LD 1578 do become public records once the legislative
sesgsion in which legislation is considered and acted uponhas ended (anticipated to be April 2014).”

In other wards, records related to the possibly partisan activities of the non-partisan staffer working on Medicaid expansion will be made available to the
public only after legislative debate has concluded.

Sanderson said the withholding of public records related to Medicaid expansion is comparable to the LePage administration’s decision not to release early
draft versions of the controversial Alexander Group report. Democratic lawmakers and liberal media outlets cried fou! when administration officials

declined to release draft versions of the report.

“One should be just as transparent as the other,” she said, "The Democrats can't make two sets of rules.”
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The potentialls partisan inclinations of a senior analyst on the 1S Committee has significant implications for the ongoing debate over Medicaid
expansion. While Republicans have relied 011 DHHS reports and the Alexander Group report as indicators of the proposals' cost, Democratic lawmakers
have pointed to the bill’s fiscal note — a note prepared by OPLA staffers like Orbeton — which shows a significantly sniafler cost to taxpayers.

T he concern isobvious: If “non-partisan” analysts ik Augusta are actually rooting for the left-wing agenda, then how can moderate Democrats and
Republicans trust their analysis?
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Steve Rohinson
Editor, Maine Wire
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