Discussion Draft:  Does Not Represent Legal Working Group or Administration Position


Discussion Draft:  Does Not Represent Legal Working Group or Administration Position


HIT STEERING COMMITTEE’S

LEGAL WORKING GROUP
DRAFT RECOMMENDATIONS FOR STATE HIT PLAN

Participants in LWG:  Phil Saucier (GOHPF), Kate Healy (VD/HIN), Jane Gregory (AG), Tom Bradley (AG), Jim Leonard (OSC), Matthew Twomey (HIV Advisory Committee), Sandie Parker (MHA), Steve Johnson (K&G), Alysia Melnick (MCLU), Dev Culver (HIN), Andy MacLean (MMA), Carol Carothers (NAMI Maine), Elisabeth Belmont (MH), Dawn Gallagher (DHHS/MaineCare); George Hill (FPAM); Len Giambalvo (EMHS); Shenna Bellows; Peter Schlosser (HIV Advisory); Sandy Putnam (MaineHealth, HIV Advisory)

Background: In March, 2009, a HIT Steering Committee (HITSC) was identified and convened by the Governor’s Office of Health Policy and Finance (GOHPF) to collaboratively develop a State HIT Plan that both encompasses the successes of the many HIT and HIE initiatives in the state and meets the needs and requirements of the Office of the National Coordinator for HIT (ONC) ARRA/HITECH funding, as well as the Centers for Medicare and Medicaid (CMS) requirements that will allow Maine providers to receive incentives for provider electronic medical record (EMR) adoption and “meaningful use.”  

The Legal Working Group (LWG) was subsequently created by the HIT Steering Committee to address the Legal and Policy Domain requirements in the State HIT Plan as required by the ONC.  Specifically, the group was charged with addressing: privacy and security issues related to health information exchange within the state, and between states; any plans to analyze and/or modify state laws, as well as communications and negotiations with other states to enable exchange; addressing the development of policies and procedures necessary to enable and foster information exchange within the state and interstate; the use of existing or the development of new trust agreements among parties to the information exchange that enable the secure flow of information; and how the state will address issues of noncompliance with federal and state laws and policies applicable to HIE.
The LWG met five times over the last few months.  The group began with a review of the work that the Consumer Advisory Committee to HealthInfoNet has completed to date, including CAC’s recommendations.  The LWG then reviewed the laws relevant to the group’s charge, including provisions of ARRA/HITECH (including the HIPAA amendments); Maine’s General Privacy Law, Maine’s HIV Privacy Law, and Maine’s Mental Health Privacy Law.reviewed the relevant provisions of the ARRA/HITECH Act began with a brief recap of the previous meeting of the Legal Working Group and reviewed the minutes.  The group began to coalesce around areas of general consensus to include in the HIT Plan to support the use of HIE, either as possible amendments to Maine’s privacy laws or as recommended changes in HealthInfoNet’s practices.  

The following are the DRAFT areas of general consensus, and do not represent Legal Working Group or Administration Positions:
1. Allow the disclosure of mental health information to other health care practitioners and facilities for the purposes of facilitating medical treatment and continuity of care without a patient’s written authorization.  A patient’s health information would continue to be protected by the provisions of HIPAA and Maine law;
2. Allow the disclosure of mental health information to other health care practitioners and facilities for the purposes of medical treatment and continuity of care, provided there is meaningful opportunity to opt-out of participating in a health information exchange and prohibit a health information exchange from disclosing the individual's health care information to a health care practitioner or health care facility;

3. Allow the disclosure HIV tests and infection status to other health care practitioners and facilities for the purposes of facilitating medical treatment and continuity of care without a patient’s written authorization.  A patient’s health information would continue to be protected by the provisions of HIPAA and Maine law;

4. Allow the disclosure of HIV tests and infection status to other health care practitioners and facilities for the purposes of medical treatment and continuity of care, provided there is meaningful opportunity to opt-out of participating in a health information exchange and prohibit a health information exchange from disclosing the individual's health care information to a health care practitioner or health care facility;

5. Create a new statute or subsection specifically related to health information exchange (out of the existing 22 MRSA § 1711-C (6)(B)) that would address the right to opt-out, more robust than the current language, and modify the existing subsection to broaden the applicability to include other forms of electronic sharing of information;
6. Increase the penalties for breach of Maine’s privacy laws to match the heightened penalties in HIPAA as amended by ARRA/HITECH;

7. Require the Office of the State Coordinator for HIT to convene a working group to examine and make recommendations regarding the education processes for providers and patients to create a more robust opt-out process for participation in a health information exchange, and report by January 1, 2011, to the Joint Standing Committee on Health and Human Services the findings and recommendations of the working group under section 1, including any necessary implementing legislation;

8.  Include best practices for opt-out in the State HIT Plan; HIN together with the Office of the State Coordinator for HIT and the Consumer Advisory Committee shall develop a strategy for follow-up consumer education and opportunity to opt-out;

9. HIN through the Regional Extension Center will develop a more comprehensive provider education strategy;

10. Granular opt-out of information should be included as a topic in the State HIT Plan as an issue for future deliberations.  Continuity of care and future usefulness of the exchange would be compromised with open-ended granular opt-out of information, though certain categories of information would be appropriate for opt-out.  The issue should be studied more as technology advances in this area;
11. Prohibit discrimination against patients who do not participate in a health information exchange; and

12. In any civil action for professional negligence or in any arbitration proceeding related to such civil action, any proof of a health care provider or patient participation or non-participation in a health information exchange is inadmissible as evidence of liability arising out of or in connection with the provision of or failure to provide health care services.
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