LWG minutes 8/29/2012
In attendance:

	· Tom Bradley – Attorney General’s Office (by phone)

· Ryan Bretschneider – OSC / HIT

· Doug Carr – Perkins Thompson (by phone)
· Dawn Gallagher – OSC / HIT

· Paul Gauvreau –Attorney General’s Office


	· Andy MacLean – Maine Medical Association (by phone)

· Kristian Terison – OSC / HIT


Introductions & Attendance


LWG Presentation discussion

· No pressing questions from LD 1818 as yet

· Successfully impressed complexity of PHI laws on LD 1818 members – Paul G

Substance abuse laws are toughest/strictest in the nation – Paul G
· Not sure how HIN could share substance abuse info given the law

· SAMHSA  & 5 states (incl Maine/HIN) are looking at Part 2 compliant consent forms for patients to “opt-in” for exchange for up to 12 months – Dawn
Defining SDHIE

· Other states don’t offer much guidance – Kristian

· SDHIE appears in 1-2 statutes in Maine Law – Dawn
· If an SDHIE allows an opt-out for non-sensitive info, can exchange

· If an opt-in for mental health & HIV, SDHIE can exchange that
· Can’t exchange substance abuse info – Tom B.

· 1711-C(11) says Part 2 (federal law) controls – Paul G

· Genesis was in an executive order from Governor Baldacci

· Find this – Kristian

· Comfortable stating that we do not recommend exchange of substance abuse PHI at this time

· More research: 1711-C(6), 42 CFR 2 – what is allowed? What controls?

· 2.31 form of written consent – Tom B.
· Provision requiring written consent to include the name or title of the individual to which disclosure is to be made

· Can HIE then re-disclose w/out patient consent?

· LD 1331

· LD 1337

· SDHIE isn’t defined federally

· Any other source documents?

· Group: none
· What about RECs? – Paul G

· Were they what the federal gov’t envisioned for EHR participation for providers on the state level?
· HITECH Act created ONC, separate from Medicaid/Medicare - Dawn
· States were told to create OSC & RECs

· RECs were responsible for signing up up to 1k providers & hospitals

· In Maine, REC contract is between ONC & HIN

· In other states without HIEs, they can still have RECs

· Maine invests certain authority & privileges in SDHIE – Paul G

· ONC money

· Ability to exchange PHI

· Does this prohibit other HIEs that AREN’T SDHIE?

· Should have a free, competitive market where private actors are concerned

· There are other entities that ACT as HIEs – Dawn

· E.g. Hospital Networks

· Can these hospital networks feed info into a central SDHIE?

· MCLU had concerns about consumer education re: opt-in/opt-out – Tom B.

· Issue is a “briar patch of interests”

· Issue of defining SDHIE hasn’t been addressed head-on – Tom B./Paul G.
Could SDHIE be a set of general, widely-applicable criteria that multiple entities could fulfill? – Paul G

How do we want to approach the task of defining SDHIE?

· OSC objective criteria?
· Set standards (outcome) and any means of achieving that outcome is fine
· Or micro-manage (this is what you will do)
Major hospital service areas have some of the qualities of SDHIE
MHDO gets claims info

HIN gets clinical info

MHMC has certain info (payors, health plans)
Must have ability to take in Public Health Information – Dawn

· Other than CDC, how would you form framework for having all this public health information?

· What would an SDHIE have to have that an HIE would not?

Hospital exchanges are ONE LEGAL ENTITY, HIN exchanges between multiple entities – Paul G

· Do they cross corporate boundaries at some point? Tom B.

What pieces need to be regulated, and at what level?

What is the minimum an SDHIE should be able to do? What can’t a normal PRIVATE HIE provide?
· SDHIE: Exchange between and among exchanges (Statewide)
· How do you get information from everyone with a voluntary exchange? – Dawn
· Carrots / sticks 
· SDHIE: Exchange for organizations that can’t afford other HIEs

HIN is in a unique position because of its state funding support
· State may have an interest in SDHIE that it does not in regular HIE

The above issues are of exceeding complexity; are we getting to the question of creating ability of OSC to make rules & govern SDHIE by statute? – Tom B. 
Certification of SDHIE, like incentive payments

· Could use state police power

· Requirement for SDHIE to show compliance

· Fee for inspection?

· Compliance required to receive state or federal money?

· Put SDHIE out to RFP? Is SDHIE a purposed service?
· Anyone who meets RFP standards can be an exchange, or only select one?

· Be sensitive to existing federal relationships with HIN – Tom B.

Given the lack of regulatory framework, should these questions be posed to legislature?

What’s next for SDHIE?

· Assuming someone has rulemaking authority, what would the components of rules for an SDHIE be?

· 164(d) HIPAA breach notification rules address electronic PHI; much stricter requirements/rules for breach (notify secretary & media for breach over 500); requires that EHRs apply CMS approved encryption methodology – make that a requirement for SDHIE? – Paul G
· List existing comparable restrictions that could be applied to an SDHIE? – Dawn
· Frame 1-2 statements about what an SDHIE would have to have.

· Must have public health capability

· Individually suggest categories to Dawn to create a “shopping list?” – Tom B.

· Encryption

· Security/audit

· Education

· Opt-in, opt-out

· Public health

· Etc.
· Group agreed that would be subject of next meeting – developing a grid with categories of what could be considered “elements” that an HIE would need to have/meet to “apply” to be a SDHIE. The framework for the elements or attributes could be included in a law and further refined and defined by a rule.   If an entity met those elements/attributes it could apply or be designated as a SDHIE. 
