Legal Work Group (LWG)

September 18, 2012 Meeting Minutes

In attendance:
	· Tom Bradley – Attorney General’s Office (by phone)

· Ryan Bretschneider – OSC / HIT

· Dev Culver – HealthInfoNet

· Dawn Gallagher – OSC / HIT (by phone)

· Paul Gauvreau –Attorney General’s Office

· Steve Johnson – (by phone)

· Dr. Paul Klainer – Knox County Health Clinic (by phone)


	· Andy MacLean – Maine Medical Assoc. (by phone)

· Alysia Melnick – Maine Civil Liberties Union

· Sandy Parker – Maine Hospital Association (by phone)

· Jason Tankel – Eastern Maine Healthcare Systems (by phone)

· Kristian Terison – OSC / HIT


I. Defining “State Designated Statewide Health Information Exchange” (SDHIE)
a. How should HIEs be regulated?
Steve J – why would we regulate the sharing of information among providers when those providers ARE providers; no need to re-define in statute because they are already sharing
· HIN is different because it is not a provider

Paul G – there can be exchange under TPO, but HIEs are business associates already anyway, essentially bringing under the umbrella of providers anyway
Alysia – same consumer concerns (security, privacy, transparency w/ consumers) apply to provider internal exchanges as they grow ever larger
· Steve J – HIPPA is the source of regulating & allaying these consumer concerns; SDHIE is new territory and what we’re discussing here

· Paul G - NPP (notice of privacy practices) go under-scrutinized by consumers

· The rules may exist, but the CLARITY to CONSUMERS does not.
Dev – drawing distinction between enterprise exchange and HIEs
Andy – why fit internal exchanges into an HIE?

· Internal exchanges are organized healthcare arrangements under HIPPA
Sandy – purpose was to distinguish between SDHIE and internal exchanges

Paul G – if we’re going to provide requirements for HIEs, why not provide requirements for these internal exchanges?

II. Differentiating SDHIE from other forms of health information exchange

Dawn G – are there SPECIAL  ATTRIBUTES an SDHIE would need to fulfill future health care goals (e.g. value based purchasing?)

Dev – is there a “class” of HIE that should, by its definition, be subject to different rules?

· BAA wasn’t a pre-requisite for an HIE, it was a matter of trust & choice on behalf of those starting HIN

· HIN may not have “standing” today to do what it is already going to do – i.e. start accepting behavioral health information

Tom B – what is the interplay between sensitive health information rules & the internal HIEs?
Paul G – HIN infrastructure was a major undertaking, many LWG members were involved; Paul was not
· Baldacci administration clearly intended HIN to be SDHIE

· HIN is central to Maine’s migration to HIE capacity
· Legislature has required special protections for some sensitive health info; substance abuse especially
· HIV could be authorized with opt-in

· Mental Health could be authorized with opt-in

Dawn G - Statute says if SDHIE provides an opt-in for mental health, then that’s okay?

· Paul G – yes.

Dawn G – substance abuse will not be in the exchange?

· Dev – correct.

Dawn G – so as long as there’s an “opt-in,” SDHIE can exchange mental health information?

· Paul G – agrees; no objection from LWG
Dawn G – want to make sure that a hospital’s internal HIE gets construed/interpreted as SDHIE
· Make it clear that exceptions apply to SDHIE, not any other HIEs
Dawn G – then what are the attributes of SDHIE?

· OSC has rulemaking authority

· RFP? More than one?

Paul K – idea was to have only one centralized SDHIE

· Important that privacy rules established for SDHIE are as strong as enterprise/internal standards

· Playing field should be “level.”

Paul G – landscape of sharing health information will materially change
· Must find a coherent limiting government principle

· HIN currently operates on “chain of trust” model

· Any new model will have to strike the same balance of availability & protection

Dev – Draw the distinction between the noun and the verb
· HIE verb is merely sharing health information

· HIE noun is a system designed to share health information, specifically between un-aligned organizations
· What are the performance criteria for the SDHIE?

Paul G – the way 1711-C is written, only SDHIE (currently HIN) can exchange

· Dev – earlier definition was provider to provider; no concept of third-party exchange in the law
Andy – this conversation makes Andy regret that “they” brought HIN anywhere near 22 M.R.S.A. 1711-C
· Does that make the computer network in any medical office an HIE?

Dawn – focus on SDHIE, a term currently in 1711-C, but distinct from non-statewide, non-SDHIE
· Focus on attributes rather than WHERE the attributes will be recorded

· Just say that SDHIE can’t include an organization that isn’t statewide and isn’t state designated

· Can LWG agree to acknowledge intent?

· LWG: 

· Alysia – at some point does SDHIE become a distinction without a difference? Important to keep an eye on the expanding/shifting nature of the exchange of health information
· Dev – important to understand concept of “push” vs. “pull”
· Federal government is promoting push & pull

· Currently, one provider pushes information to another trusted provider

· One doctor pushes information to another

· HIE is a “pull” relationship

· Dr. A comes to HIN and attests that he is taking care of Patient X and Patient X agrees that Dr. A can get more information on Patient X
· HIN then goes out and “pulls” relationship on Patient X

· Organizations providing information have agreed to share the risk, and agreed to use the data for a patient who has consented to care

· An important distinction in how health information exchange occurs

Andy – there is a very big difference:
· Enterprise HIEs are already regulated by confidentiality law & HIPPA

· HIN wasn’t clearly regulated by any of these sources

· Paul G – HIN is covered entity now

· Andy – BAA didn’t exist when HIN rules were drafted
Dawn G – agreement check:

· SDHIE would have to be

· Statewide

· Recipient of “significant public funding” (to be defined)

· SDHIE can’t be
III. What should the SDHIE regulatory framework look like?

Dev – state already has a series of contracts with vendors who are handling PHI on behalf of the state
· What regulatory framework do these vendors have for handling PHI on behalf of the state?
· Dawn G- Molina is a claims processor

· Dev – still PHI

· Dawn G – the character is that Molina is a claims processor acting on behalf of the state

· Sandy – isn’t the difference that Molina is the state’s agent for handling claims, as opposed to HIN that is separate entity?

· Dawn – Molina doesn’t send any data to CDC directly

· Dawn – so is being a state agent good? Or is it only allowed because Molina processes claims?

· Paul G – Molina is a BAA processing PHI for one CE

· Only OMS can access the PHI

· Increasing access is a “whole new beast;” no basis for comparison with other entities
Does an SDHIE have to be a public/private partnership?

· Dev: yes

· Data is supported primarily by PRIVATE providers with intent of supporting treatment

· Medicare prescription data is ONLY source of public data
Sandy – what is the purpose of defining SDHIE?

· Paul G – with the new ACA architecture (e.g. ACOs), providers will need a common medium to exchange information about a particular patient, and we don’t know what that information is?
Dawn G – continue with attributes?
· SDHIE Must exchange between un-related providers

· Not a provider of healthcare services itself

· State wide

· Tom B – what does this mean? Serves any provider within the state?
· Save specific definition for later meeting; statewide will suffice for now

· Has to be a public/private partnership
Dev - Include requirements of LD 1337 / 22 MRSA 1711-C sub-§18 as distinguishing requirements?
· Paul G – duties reflect expectations of legislators for SDHIE

Paul G – what do other larger states do?

· Dev – larger states will often have SDHIE as an umbrella organization that sets standards & framework, and lesser sub-entities that handle operations & actual exchange
Dev – who has oversight of SDHIE, and who funds the regulation of the SDHIE?

Dawn – do we need a designation process?
· Dev – to be designated, the organization would need to meet 1337 requirements.
Paul G – DHHS would grant designation that in turn comes with privileges AND responsibilities?
· Dawn: yes.
· LWG: silent

Dawn – “designated” be prepared for future evolution
Dawn – Things where we can give options, but not DECIDE, currently:

· More than one

· Can be?

· Needs to be?

· Mental health, but not substance abuse?

· Dev – define in terms of what is legal; to define too closely is a dead end.

· Dawn – absolutely, but build in capacity for future lawmaking

· Don’t require substance abuse, don’t require NO substance abuse

· Don’t expect a definitive list of what an HIE will handle

Dawn G – SDHIE designation rule is likely to be major substantive, not routine technical
· Important to keep an eye on what that process would look like re: rulemaking
· Sandy – would rulemaking add additional attributes beyond what are listed in the statute?

· Dawn – currently in statute, or from our statutory recommendations?

Paul G – what if an entity wanted to escape SDHIE status? Would setting hurdles too high have a negative impact?
· Dawn – Say that SDHIE can seek public funding, but “cherry picking” is forbidden
· Alysia – or what would happen?

· Dawn – create a contractual relationship, and require showing of financial ability to meet “statewide” requirements
Paul G – share the common core of attributes arrived at today, see what people think?

· Dawn G – sure, Kristian & Dawn will do

Paul G – regulate enterprise exchanges that go beyond providers

· There is some sharing consumers expect and some they don’t.
Ryan & Kristian – book out Tuesday meetings through …December?
