Legal Work Group (LWG)
June 12, 2012 Meeting Minutes
In attendance:
	· Shaun Alfreds – HealthInfoNet
· Tom Bradley – Attorney General’s Office
· Ryan Bretschneider – OSC / HIT
· Dev Culver – HealthInfoNet (by phone)
· Dawn Gallagher – OSC / HIT
· Paul Gauvreau –Attorney General’s Office
· Anne Head – Department of Professional & Financial Regulation (PFR)(by phone)
· Steve Johnson – (by phone)

	· Dr. Paul Klainer – Knox County Health Clinic
· Andy MacLean – Maine Medical Assoc.
· Alysia Melnick – Maine Civil Liberties Union
· Sandy Parker – Maine Hospital Association
· Dr. Stephen Sears – Maine Center For Disease Control & Prevention (CDC)
· Jason Tankel – Eastern Maine Healthcare Systems (by phone)
· Kristian Terison – OSC / HIT


I. Introductions & Attendance
II. 05/29/2012 LWG meeting minutes are online (Dawn)
III. Updates on related initiatives
a. LD 1818 workgroup will meet 06/14/2012
b. Health Information Technology Steering Committee (HITSC) will meet 06/14/2012
i. Looking at Maine’s HIT goals over the next two years & how to attain them
IV. Discussion of barriers to exchange of protected health information (PHI)
a. De-identified information / MHDO & HIN
i. Maine Health Data Organization (MHDO) data
1. There are practical logistical / technical barriers to exchange of MHDO data more restrictive than applicable laws & policy – Paul G.
2. MHDO releases data for research purposes, not operations or claims purposes – Paul G.
ii. HealthInfoNet (HIN)
1. HIN participant agreement doesn’t apply to de-identified information (§1.05); HIN policy of not releasing de-identified info is practice, not written/codified; HIN can aggregate information & release de-identified analytics  – Shaun
2. Federal CDC wants raw numbers for quality measures, no other data; before releasing more data, participants want the ability to validate measures – i.e. verify for themselves that analysis & data presented to CDC are accurate when compared to participants’ own records – Shaun
iii. What does de-identified mean? – Alysia
1. HIPAA defines de-identified – Steve
a. HIPAA doesn’t apply to MHDO – Paul G.
2. HIN doesn’t have its own standard or procedure for de-identification yet; ultimately will have to go through Institutional Review Board (IRB) – Shaun
3. There is also an emerging practice of prohibiting recipients of de-identified information from attempting to re-identify it by contract – Tom
b. Public Health Use & Reporting
i. CDC is not covered by HIPAA & can receive identifiable PHI – Stephen
1. Can’t “opt-out” of CDC reporting
2. CDC would like to receive reportable PHI electronically
a. Currently, CDC has to purchase data from MHDO
3. HIN has immediate lab reporting to CDC; algorithm detects CDC-reportable PHI & directs it to CDC; if individual has opted-out of HIN, no data is retained by HIN – Shaun, Dev
c. Commercial Sale of De-identified PHI
i. MHDO
1. MHDO can resell de-identified data; one of MHDO’s primary sources of funding – Paul G.
a. MHDO also has a financial database often released to hospitals to do market analysis – Shaun
ii. HIN
1. HIN has a policy of not selling identified data – Shaun
2. HITECH Act generally prohibits sale of PHI without patient authorization; there are, however, many exceptions – Steve
3. 22 M.R.S. § 1711-C(8) prohibits release of data for “marketing or sales use.” – Andy
a. Objective was to keep patients from being marketed/advertised to on the basis of their PHI
d. Identifiable PHI
i. Irony of 22 M.R.S. § 1711-C(6)(A)(2) & 34-B M.R.S. § 1207
1. HIN can release behavioral PHI for treatment purposes that providers are prohibited from releasing in identical circumstances – Steve
a. HIN’s current implementation requires patient opt-in for behavioral health release, regardless of what statute technically allows – Shaun
V. What are the rights and responsibilities of a State Designated Health Information Exchange (SDHIE)?
a. An SDHIE should have rulemaking authority & enforcement powers to ensure public accountability & assessment – Paul G.
i. Should an SDHIE be a public entity? – Shaun
1. HIN lab reporting is a service for labs to help them follow the law, HIN isn’t the repository of that data – Dev
ii. How can public review of HIN policy changes (e.g. expanding uses of PHI) be ensured? – Alysia
b. Some people don’t want their PHI collected & shared at all; what about them? – Paul K.
i. There is currently “no appetite” for increasing state involvement  in healthcare at any level – Andy 
VI. Secondary uses of PHI
a. HIN has strict privacy & security requirements to ensure HIPAA compliance; if MHDO isn’t HIPAA covered, can HIN still disclose to MHDO? – Shaun
b. If you want to allow more secondary releases of PHI, amend the relevant Maine statutes; currently, however, an unrealistic solution – Steve
VII. Answering LWG questions is challenging without knowing the future policy direction of LD 1818 workgroup.
a. LD 1818 objective is to get better (more accurate, more timely) data?
b. LD 1818 goal is to merge MHDO claims data and HIN clinical data? – Tom
i. This is being addressed by other groups – Shaun
ii. Could probably be done under current law with releases & agreements? – Andy 
c. Policy is moving toward releasing MHDO data for provider quality assurance (QA) purposes
i. Isn’t this currently possible by making everyone a “business associate” of everyone else? – Andy
1. State wants comparative report cards on individual providers; wouldn’t work under business associate arrangement; PHI is needed to determine grades – Sandy 
ii. MHDO is generally regarded only as a data repository; analysis is conducted by other entities – Andy
1. If private marketplace wants identifiable MHDO data, state will have to coordinate the release of that data
2. Physicians are skeptical of data & analytics about them & would want a mechanism to challenge collected & released data
d. To move forward, it may be best to present recommendations & info to LD 1818 group in the form of hypotheticals
e. Questions for the LD 1818 work group – Shaun 
i. Is LWG’s role to look at whether an SDHIE should be voluntary or not?
ii. If MHDO & HIN data are brought together, how does the LD 1818 group envision the governance of that data set?
f. Isn’t the LWG’s role to provide LD 1818 with factual information, not policy recommendations? – Anne
g. Giving current LD 1818 group the history & past work of the LWG will ensure that the LD 1818 group is aware of previous LWG recommendations, etc. – Dawn
VIII. For next time
a. Find George Washington University study/survey of state privacy & confidentiality laws and distribute to group (assigned to Kristian)
b. [bookmark: _GoBack]Provide the group with last year’s LWG final report.

