LD 1818 
August 16, 2012 Minutes 
1. Introductions
2. Presentation of LWG (Dawn Gallagher)
History of HIT/PHI, previous LWG role

Grid:   Please see the explanation and summary document for a key to the grid.  Using these documents the group discussed the inverted pyramids and the detailed grid.   The general notion is that federal laws trump state laws, and state laws cannot be inconsistent with federal laws.  The group then discussed the category of PHI (General Health (non-sensitive), SA, MH, and HIV.  Each category was discussed by use of PHI (TPO, research, public health, marketing and fundraising).  Below is the summary of specific noteworthy comments from the presentation.  

The hardest to change would be federal laws; then federal rules; then state laws; then state rules; then policies.   
A. Discussion on HIPAA

Statement:  HIPAA applies to providers who “electronically” exchange data.  It does not apply to providers who use just paper documents. 

Q-Michael-There are serious implications of provider not using electronic means in that a lot of providers may not fall under HIPAA simply because of that.  That is not providing security and privacy foundations.  

A-Paul G. –Yes that is true.  Also a note, once an electronic procedure occurs the entity is forever included as a covered entity.
Paul G:  The state law can more protective or less than HIPAA – (States may have a “Contrary” law)
A – Dawn – see grid under state law which describes that provision in HIPAA. 

Paul- Privacy rule very frustrating. Ex: when a practitioner receives information from an indirect source, how does HIPAA apply?  The answer is that HIPAA does not address redisclosure.  

B. TPO 

Q – Jim: For LWG – Has there been examination of what other states are doing re: PHI? Ex: Indiana.

Seems it would be helpful to examine other states use of PHI.

A – Dawn – LWG has spent some time on this issue, and we will report on this issue. 
C. Substance Abuse

Everything has to have patient consent

SAMSHA – working on forms that would allow patient authorization to disclose/exchange/release for up to 12 months and for all occasions—wouldn’t have to be done for each provider each time.  
Q- Jim L.-Can there be inclusion of SA information when multiple diagnosis if you remove any SA information and exchange the general medical PHI?
A – Tom B-It would depend on whether the source of the SA information is from a provider who falls under SA laws. 
A – Dawn – Yes, if it is a PCP or other non-SA provider and  all sensitive health information is removed

A – Paul – SA treatment centers would be reluctant to release, and you’d get push back. It comes down to source of data.

Jim L- We still want to help these populations to generate treatment data concerning their general health.

Colin – I agree with Jim. The question for the group is to understand what it is about PHI that the stakeholders need and how to get that information to them.

Q – Michael – Context is PHI. Is it possible to have the information de-identified to allow treatment?

A – Paul – I think there is.

D. HIV

Federal falls under HIPAA
State – more specific – falls under notification disease

E. Mental Health- 

Federal – HIPAA

State – This category is MH (not behavioral health which sometimes includes SA).  May disclose to DHHS for licensing and other purposes and for payment. For treatment and operations = need patient consent.

Example:  (non- MH agency) PCP that gives MH treatment by giving the patient a prescription during treatment can disclose and use the information. (For TPO)  
Hardest to change: 
SA, HIPAA, State law, State agency rule

F. MHDO- HIPAA laws do not apply – MHDO is not a covered entity, it is an independent State agency governed by a board. 

Q – for LWG – Does the encryption make information de-identified?

Q – Michael – MHDO now – at end of encryption process- Is it technologically possible to un-encrypt data?

A –KL-Onpoint can un-encrypt data and MHDO can request the Onpoint unencrypted data.

Q- Michael – To what degree does MHDO see the data?

A-KL – Sensitive data is stripped out but diagnosis data is available for public release.

Q- Poppy – Is it feasible to exchange clinical / claims data between HIE exchange and MHDO?

A-KL- MHDO is talking about feasibility study with HIN. We are looking at how to integrate clinical and administrative data. This needs to be a contractual structure between HIN and MHDO which must allow HIN to be an “extension” of MHDO to happen.

G. HIN/HIE

NOTE:  We need to change the grid for HIN.  They currently do not collect MH nor SA.  Also, the statute is not an opt-in for SA; they don’t collect it at all and SA is not available.   

Paul-HIN receives money from ONC- they must comply with Federal Standards

Jim – ONC is pointing to States for the framework of standards

Dev- ONC has published guidance – “Privacy and Security framework” – What HIE should do – not “must do”
Dev-Privacy and security framework doesn’t refer specifically to data

Jim- the term State designated health information exchange (SDHIE) defines limits of LD 1337 (LWG)

Dawn-Having HIN’s HIE be the state HIE stems from an executive order but there is no statutory definition of SDHIE or a named SDHIE.  The statute does state that If SDHIE has an opt out/opt in then it is ok to exchange information, which is how the HIN’s HIE operates.   But the LWG is charged with defining an SDHIE and reporting to the HITSC up to the OSC for legislation as needed. 

Jim:  Actually the LWG has three tasks: 

1. PHI

2. Rights, roles and responsibilities of SDHIE—needs to be in statute

3. Secondary uses of clinical data by SDHIE

Discussion:  HIN is not a state agency and does not have rulemaking authority.  The LWG will be examining the characteristics of a SDHIE, including these authorities. 
A-Dev- The grid needs to be changed because the HIN HIE accepts MH and HIV but not SA. If a clinician refers to sensitive data that can’t be blocked, say in a note, then the diagnosis is blocked.  Also, we have not yet begun to put MH info in the exchange. 
Q – Dawn-When does HIN expect MH data?

A-Dev-We are 4-6 weeks from starting to accept data. 

4. Uses for PHI

Michael 
A. Claims 

· To provide treatment providers use/cost information for the patients they treat. Ex: number of times patients are receiving service outside of the provider’s office or organization.

· Valuable to know the complete services their patients are receiving

· PHI is important to identify who the patients are to identify services needed and gaps in care, etc.

B. Clinical

· Goal is to measure outcome across providers
· To match different kinds of information

Q – Jim – Could you contrast why PHI is important regarding use and information and other organization that don’t have the resources to acquire data.
A-Michael-

· We have systems producing the same data that is duplicative
· Combining various systems data is efficient and provides a complete picture of care. 

· Cost efficiency is data aggregates once vs. several times

· Creates a system of have/have nots because only the larger systems get the data
Q-Michael- can HIE make data available to MHDO?
A-Dev- this is a foundational issue – Core questions- what is the patient’s interest to share PHI, why is PHI going out?

Josh-Need to make the argument that having PHI in a public data base outweighs the risk of breeching patient confidentiality
Dev: Make clear that the discussion we’re having is a change to the role and purpose of data. HIN data is for treatment only now.
Josh:  There is a balance between the need for PHI and the right to confidentiality.  

Paul G:  There is an inherent challenge with the notion that any disclosure by a provider is generally that he is acting in the best interest of the patient.  There is the different model of CDC but that approach is still the benefit of the public health.  We are expanding the approach to get data to providers for quality and costs which is a type of hybrid.  
Mike D:  There is a theoretical risk of disclosure of PHI, but not having complete information creates a risk to the provider (and the patient) of not have the complete information.  Having the PHI is in the best interest of the patients.  

Christine:  When I agreed to have my information go to the exchange, it was for the purpose of improvement of treatment, not for risk analysis and use.  

KL:  I think what we have heard from the customers, including patients, and they want this integration and want a more comprehensive set of information for their analytics.  This is not scope creep but address what has been on front of us.  

5. VOC Discussion 
(See VOC summary handout) 

Colin:  We have thoughts around how to facilitate and structure these groups.  Questions for the groups to ask include: 
· What do the stakeholders want?

· What’s the current state of what they can get?
Colin:  The groups would look at those items that are critical to quality as viewed by the stakeholder, in the context of 1818. 

Then we want consensus of prioritized list of recommendations. 

Jim L:  Although HIN has clinical data that are exchanged, do we need to bring the subcommittee down to the level of we are referring the clinical data that comes out of E H Rs? 

Christine:  I think that all of the work that HIN has done to craft the authorization form may need to be revisited. 

Josh:  This dovetails with a discussion we had with Poppy, and we would like feedback on this:  Should data on provider costs/charges should be available on a consumer friendly portal, like MHDO?  What is the public obligation of say, MHDO to provide this information?  How wide should the discussion of consumer be for the next presentation? 
Poppy:  We talked about inviting an expert on making the quality (clinic) information available here in Maine.  Does the group want to go in that direction?  If that is the case, I will limit my scope to costs.  
Josh:  The question of whether we should recommend a quality web portal also includes the MQF which puts out data and is part of the Dirigo, which is time limited at this point.  

Katherine: Quality information is critical and I want to see it become more expansive.

Josh:  There is quality data that exists in the claims data but is not easy for a non-trained eye to understand. Should there be an organization that provides this type of information? 
Katherine:  States are doing this and should do this. 

 KL:  MHDO has statutes that talk about quality data so we do have a forum and a home for this.  

Josh:  Agreed next meeting will be 9/13.  (9/6 is MHDO board meeting).  We will distribute a sign up list for the theme groups. 
6. Next Steps

Next meeting: September 13, 2012 9am to noon Cross Building Conf room 500

Call in # 1-800-211-0633

Participant code: 927892

