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MEMORANDUM
TO: Commission on Governmental Ethicsl
FROM: Senate President Beth Edmonds ﬁ%/rw\.

DATE: April 1, 2005

SUBJECT:  Comments on Proposed rule Amendments and Changes to Candidate
Reporting Forms

[ have reservations about a number of proposed changes to the rules governing Clean
Elections. They are:

Chapter 1, Section 6, Subsection 6

Our efforts in Maine to make the political process as trangparent as possible have been
largely successful. Qur elections are remarkably “clean” in comparison to many other
states — and, in part, 1t is due to our belief in making available to the public information
about the components. of our campaigns. For us to exempt recounts from reporting
requirements flies in the face of the progress we have made in this area. -

I do not object to the concept of creating a model for funding recounts, but I do object to
exempling any entity from reporting. ‘

Chapter 1, Section 7, Subsection 4
* This section would be made stronger by exempting items that serve a dual purpose — ke
a lawn sign or a palm card. As a practical matter, and considering the limitations of a

typical campaign budget, this proposal would unduly burden a candidate by forcing them
to spend additional dollars to produce a replica of an item used earlier i the campaign.

Toll Free 1-800-423-6900 * Web Site: http://www.state.me us/legis/senate * edmonds@awinet
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Chapter 1, Section 7, Subsection 7

See above (Chapter 1, Section 6, Subsection 6) for a discussion of my concerns about
exempting recounts from reporting requirements.

Chapter 1, Section 10, Subsection 3, Paragraph B

It is my opinion that Ttem #1, about “voting records™ should not cover a conmnunication
that develops a “rating” based on voting records. To assemble a rating is to assign certain
positive and negative value to votes in the legislature — and 1 differentiate that from a
mere listing of votes. A comparison between a candidate with 2 97% rating to a
candidate with a 3% rating is a statement of express advocacy for the 97% candidate -
and the communication should be treated as such.

Chapter 1, Section 10, Subsection 5, Paragraph E

The proposal could be strengthened by further defining “the date of the matling” as the
“postmark date.” This is the only unambiguous date that can be ascribed to the
dissemination of a mailing and should be the date in question when it comes to making a
determination about this type of communication.

Chapter 3, Section 5, Proposed Subparagraphs 3(B)(5) and (6)

My most strenuous objection is to this proposed section. The Clean Elections program
works, in all its complexities, because the level of detail in the rules is sufficient to guide
political actors in making sound strategy decisions. This proposal is a direct affront to
that ability, by removing clearly defined standards and replacing them with the whims of
the Commissioners.

The intent is to give the Commissioners discretion to interpret any communication in any
way they see fit — but look at it from the perspective of a group trying to legitimately
produce a communication. How would they ever feel comfortable producing an issue
advertisement, if they no longer benefit from rules governing that type of
communication? The Commission is meant to be an unbiased interpreter of the Clean
Election rules, not a political speech police force.

Thiok of it this way: how fast would you drive if, instead of speed limits, the state police
were able to sit by the side of the road and decide if you were driving too fast?
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Chapter 3, Section 5, Subsection 4

See above (Chapter 1, Section 7, Subsection 4) for discussion of primary expenditure vs.
general election expenditure.

Chapter 3, Section 7, Proposed Subsection 4(I))

Candijdates already are requited to file a lot of paperwork — and for good reason. This,
however, is an unnecessary addition to that burden and serves little practical purpose.
The financing of a staff person iz nothing but a strategic decision each campaign must
make based on that campaign’s needs. Arbitrarily setting a limit on what requires
reporting is another case of identifying a solution for a problem that docsn’t exist.

A3/11
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Agpril 4, 2005

Jonathan Wayne, Exccutive Director

Commission on Governmental Ethics & Election Practices
135 State House Station ‘

Augusta, Maine (4333-0133

RE: AMF Comments on Proposed Rules Changes, Chapters 1 and 3
Dear Commission Members:

Thaxﬂc ydu for the 6pportum'ty to comment on the proposed Rule changes to Chapters 1 and 3 of
the Ethics Commission’s Rules. These written comments are intended to provide further
discussion and follow-up to our oral comments provided to you on March 24, 2005.

Alliance for Maine’s Future (AMF) is a non-partisan, non-profit organization for Maine citizens
that conduets voter education programs. We are also an affiliate of a national organization,
BIPAC, which has a similar mission.

First, we want to repeat our praise of the staff’s effort in drafting these rule changes. It1s a bold
effort to make the rules more functional. Our comments below, however, will focus on
questions or areas of concern with the proposed changes.

CHAPTER 1 - Section 1 (Definitions)

We understand the intent and desire to define membership of an association, but believe the
proposed definition of “membership” should be changed. There are numerous types of
agsociations and this proposed definition is written too narrowly to include them all. Many
associations do not require a financial contribution, but rather an affimmative action to join. They
may provide free membership through membership drives, through allowing board members to
give away memberships, or to key clients or customers. The proposed definition would exclude
these types of memberships.

AMF requires an affirmative act to join as a member. People can join several ways, including
signimg a written form or signing up through our website. We do not require that people pay
dues because we think people’s civic duty of voting is too important, thus we attempt to remove

financial obstacles. Therefore, some members who voluntarily contribute help subsidize other
members. .

In a 30-minute review of websites of organizations associated with Maine, we found many

associations that do not require a financial contribution but do appear to require an affirmative
action to join:
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Maine Citizens for Clean Elections — www mainecleanelections.org

Maine Citizen Leadership Fund — www.mainecitizen.org

Dirigo Alliance — www.dirigoallaince.net

CasinosNO - http://Ibeentral.com/ex/manage/subscriberprefs.aspx ?custimerid=29000

The League of Pissed Off Voters — http://action.indyvoter.ore/join/

The Maine Mountain Heritage Network — www.mainemountain.org/network
Maine Coalition for Peace and Justice - www.mep).org/join

Conservation Law Foundation — www.clf.org/general/index.asp?id=351
GrowSmart Maine - www.growsmartinaine.org/Our m1ss1cm itm

Coalition to Stop Gun Violence — http://action.cs

Maine Citizens Against Handgun Violence — www.meahv.org

The Maine Plan — www.maineplan.com/Call2Action.asp

We sugpest the definition be broadened so that it includes a new itern, subsection D, (*D.
requires an affirmative act to become a-member.”)

12,
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CHAPTER 1 - Section 4 (Initiation of Proceedings)

FAGE
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The amendments proposed to Subsection D are an improvement. These new requirements will
hopefully provide a valuable screen to ensure that complaints are in fact valid and not merely
being made to harass lawful citizens.

D. Reponts of noncompliance with the provisions of the campaign
registration and reporting laws that may come to the attention of
the Commission staff from any source other than review of the
reports filed will be reparted to the Commission Chair, Any person
(a5 defined in 21-A MR.S.A. Section 1001) may make an official
requast for a Comrmission investigation or determination by filing a
\nmtl:en mqumt at the Commission's office, setling forth such facts

3 otails o are nanﬂssaw‘m spacﬂy the ;anaged

Sianamema hid a not bﬂsﬁd onal aneﬂ
i enﬁm. .'thes $gg1;gg of the in*fmrmmmn which Is the baaie for the
eouest . L e I T c I |

: e -~-1 Ampyufanysuchwm
m«quaat will ba pmmpﬂy mailed to the Commission Cheair as well as
i the candidate or organization alleged to have viglated the
statytory requiremants, An official request will be placed on the
agenda of the next Commission mesting.

CHAPTER 1 - Section 7 (Expenditures)

The proposed changes to Subsection 3 help provide clarity, but further direction to PACs is
needed. This new requirement makes PACs account for expenditures on an accrual basis —
before the PAC knows what the actual cash value/cost is for the expenditure. The rules are silent
on when any adjustment needs to be reported to the Commission, when the acerual value is
different than the cash value. And what level would be an appropriate level to trigger a report
independent of the quarterly PAC reports?

.

i ar'»finaxa to be rendemd
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that the amount of the reparted expenditure ig accurate.

CHAPTER 1 - Section 10 (Reports of lndependent Expenditures)

Subsection 3. Reporting Schedules — This section provides further definition of the 12" day,
when a filing is required for independent expenditures in excess of $100, but less than $250.
However, it needs greater detail in explaining to PACs when to file and what to file if they go
over the defined threshold. What if you spend over $250, but by only ¢.37 cents one day, and
then the next week you spend $10? What do vou file and when? Do you file at each event after
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you pass the threshold or when it aggregates to 5X amount? Within what timeframe must it be
filed; e.g. within 24 hours?

3. Raporting Schedules. independent expenditures must ba reported 1o the
Commission in accordange with the fallowing provisions:

A independient expenditures aggregating in excess of $100 per.
candidate per election but not in excess of $250 made by any
person, party committee, pelitical committee Of polifical action

committes must be reported 1o the Commission no later than the
12" dav before the elaction is held. or within 24 hours of the

Subsection 4 Multi-Candidate Expenditures, It was clear from the last election cyele that further
defipition is needed when an independent expenditure names multiple candidates. That said, we
are assuming that anything that is not an independent expenditure will not be subject to this
section's analysis.

The Comtmission must be careful that the laws as defined Supreme Court in Buckley v. Valeo
and McConnell v. FCC are reflected in these new changes to the Commission’s rules. {Qur
comments here also apply to the amendments in Subsection 5 as well.)

The Supreme Court’s decisions recognize First Amendment rights, but allow for agency
restrictions on speech if, and only if, certain tests are met. The McConnell decision reviewed the
new FEC restrictions on cerfain activities and political speech that occur before an election —
both “electioneering” (issue advocacy) and “express advocacy” (agic words — vote for/against).
However, the Supreme Court was very specific in its findings - explaining the three-part
determination of constitutionality — content, conduct and agent.

The Supreme Court found that the FEC’s new restrictions on “Electioneering Communications”
were constitutional becanse they were narrowly defined and there was no question of vagueness
or ambiguity. The terms and restrictions narrowly defined the content, conduct and agent.

As stated by the Supreme Court majority opinion in McConnell, “Finally, we observe that the

- new FECA sec. 304(0(3)’s definition of “clectioneering communication” raises none of the
vagueness concerns that drove our analysis in Buckley. The term “electioneering
communication’” applies only (1) to a broadeast (2) clearly identifying a candidate for federal
office, (3) aired within a specific time period, and (4) targeted to an identified andience of at
least 50,000 viewers and listeners. These components are easily understood and objectively
determinable. Thus the constitutional objection that persuaded the Court in Buckiey to limit
FECA’s reach to express advocacy is simply inapposite here.” (540 U.S. 2003, page 87)

Clearly, the Ethics Commission’s proposed new reporting requiremments lack the ability for an
objective determnination. The content, conduct and agent are not all clearly identified. How a
determination is made is vague. Is a picture worth a thousand words? There is no definition of
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the audience either. If it is not designed to reach X% of the people in a district, does it trigger a
reporting restriction? The only clear standards in the Maine law are the date - 21 days before the
election ~ and identifying a publicly funded candidate for office. As the Commission considers
these new, more cumbersome regulations, it should keep in mind the constitutional requirement

. that there be no Iack of clarity. In other words, if there is any ambiguity in who, what, where,
how or when, then there is very likely constitutional concern.
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Q.
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Subsection 5 — Rebuttable Presumption. Subsection 5 ineludes si ignificant changes to the
restrictions on Independent Expenditures that oceur within 21 days of the election.

a8/11



A5/18/2085 18:89 ZATZEVETVS ETHICS COMMISSION FAGE

The Commission’s proposed rules appear to have adopted some of the FEC's clear standards that
are contained in FEC MUR 5342: “The term expenditure does not include ‘noppartisan activity
designed to encourage individuals to vote or to register to vote™.” (Page 8) To trigger the
requirements associated with “expenditures” regulated by the FEC however, it must be
 associated with “express advocacy communications,” which is defined as “expressly advocating
the clection or defeat of any clearly identified candidate.” 60 Fed. Reg. at 64,269. The Ethics
Commission is broadening its reach to include cffccuvely all “clectmneenng communications”

as well. It is possible to fall within the web of the commission’s speech regulations and
restrictions by mentioning a candidate’s name within 21 days of the election if other factors are
present. There is clearly ambiguity in determining the other factors - how, what, and when.

The FEC decision also provides analysis on the use of voter guides in the nonpartisan process of
encouraging people to vote. Costs associated with voters guides “even though they may not
present the candidate’s positions in a neutral manner” (MUR 5342, page 12), are not
“expenditures.” The FEC recognizes that votmg records are not dlways neutral, but regardless
of that, they do not include them as requiring reporting as expenditures. We'read the
Commission’s rules as recognizing the same standard as the FEC’s on voting records; however,
the Commission appears to be differing on a few points and, in doing so, changing prior policy.

The Commission is setting no trigger for reporiing. The threshold of spending more than $100
per candidate mentioned or depicted will no longer be the standard. Instead, in subsection B(1}
a communication, such as a voter guide that lists 25 candidates or more, will not be an
independent expenditure if there is no express advocacy. Where the Commission’s approach is
different from the FEC’s standards, it would be helpful for those differences to be clearly
articu]ated. .

S, Rebuttabla Pres

pr Title 21-A MRS,

expenditure made to clemﬁﬁ poducs aminata & aoMmmun
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fu. The following Types Of communications mav be covared by tha

presumption if the sgecific communication safisfies the
redquirernents of Title!21-A M.R.S.A. §1019-B{1}B):

(1) Printed a dven’isements in_newspapers and other media;
MMQMG io_advertisements;

M)

Diec telonhone messaqes by ive callers: an
{E} Elattronic comimunications.

This list is not eachau:ﬁtivex and other tvpes of communications may
be covered hy the presumplion.

A3/11
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4} voting records and legisiative scorecards. If the
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the voting records more L

(5) ___any communication fro embershi
mermbers or from 8 corporaiioh to its atnckhul@_gm if the
organization or corporation is not organized pamarily fo
Wf influencing the nomination or election of aux

rson for s ice:

Subsection 5C — When do you have to report over $100? Do you report everyday if you go over
$1007

C. If an expenditure is covered by the presumption and is greater, in
the aggregate, than $100 per candidate per election, the person
making the expenditure must file an independent expenditure report
or a signed written statement that the expenditure was not made
with the intent to influence the nomination, election or defeat of a
candidate,

Subsection 5D — This subsection attempts to create new requirements for reporting material that
may pass through several hands before and during the 21-day period. We have serous concerns
with a standard that requires “who ever held it last™ to have an obligation to report to the
Commission. The proposed standard requires an “association” that distributes copies of printed
Iiterature to its members, and then those members distribute some or all of the material withun
the 21 day window must report the cost to the commission. We think this standard is
unworkable and will lead to numerous errors and confusion in reporting. If the association
reported the material to the Comrnission, and then a member who aiso distributes some of the
material to citizens and also reports it to the commission, then you have a case of over-reporting
— triggeting maiching “clean dollars” twice. I is also unrealistic to think that someone

unsophisticated and who does not produce the material must nevertheless understand the rules or

even know of the Commission’s requirements. A better approach is to simply require
membership organizations or unions to report the information if the material is distributed within
21 days of the election and the total costs exceed $3X.

18711
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Thank you for the opportunity to comment on the proposed changes. We hope are comments are
helpful and informative.

Sincerely,

Abigail M. Holman
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MICHAEL K., MaHONEY
mmrahoney@preti.com

April 4, 2005
VIA HAND DELIVERY

James O. Donnelly, Chairman

Maine Commission on Government Ethics & Election Practices
135 State House Station

Augusta, Maine 04333-0135

RE: Maine Democratic Party’s Comments on Proposed Rule Amendments and
Changes to Candidate Reporting Forms

Dear Chairman Donnelly:

Please accept on behalf of my client, the Maine Democratic Party (the “Party™), the
following comments on Proposed Rule Amendments and Changes to Candidate Reporting
Forms, provided to the Party in a memo dated February 23, 2005. The Party appreciates the
efforts that the Commission staff has taken to ensure that the Party, and the public generally, has
been granted adequate opportunity to review and offer substantive responses to the proposed
rules.

The Party is supportive of the vast majority of the proposed rule changes, and applauds
the Commission and its staff for its thoughtful consideration of the myriad of issues surrounding
these proposed rules. The Party’s written comunents, therefore, are limited to those few areas
where the Party has concern or requires clarification, which are as follows:

Chapter 1:

Page 11: Ch. 1, § 4(2)(G): The Party suggests that the certification signed by any person
authorized to sign a report be the same as the jurar used in affidavits,

Page 14, Ch. 1, § 7(3)(A): The Party is concerned that requiring that every expenditure
be reported as set forth in the proposed rule will lead to confusion and improper issuance of
matching funds. As the Commission is aware, financing a political communication may involve
multiple contracts. For example, financing a print communication in the final days before an
election may require the person making the expenditure to contract separately for designing the
communication, printing the communication and finally, distributing the communication. Under
the proposed rule, a separate report would have to be filed for each of these separate
expenditures within 24 hours, and matehing funds would be issued in an expedited fashion. In
the event that the communication is ultimately not distributed, the Commission would be faced
with the situation of having to request that the matching funds be returned if not already

- expended, or of allowing the MCEA opponent to gain an unfair advantage by using the matching
funds.

10091141
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Page 2

Page 15, Ch. 1, § 7(4)(B): As an alternative to the approach taken in this subsection, the
Party recommends that the Commission require purchasers to allocate what portion of the
" goods/services purchased will be used during the primary election cycle versus the general
clection cycle, and report those portions separately. Should the Commission decide to stay with
the approach in the proposed rule, the Party recommends that the term “preponderance” be
struck and replaced with “majority.”

Supplement to Proposed Rule, Ch. 1, § 10 (3)(C): While it certainly appreciates the
Commission’s effort to ensure timely disclosure of last-minute independent expenditures, the
Party wonders how helpful some of the additional disclosures required by this proposed section
will be. The Commission’s approach may be ovetlooking the fact that persons making
expenditure may in some cases take preliminary steps to plan for communications that ultimately
are never distributed publicly. For example, expenditures may be made in designing mail pieces
for 30 legislative races but, because of a scarcity of resources, only 10 of the 30 pieces are
actually re-produced and distributed to voters. The approach proposed by the Committee would
appear to require these “design expenditures™ to be separately reported, and matching funds to be
issued, even if no communication is ultimately made.

Subsection (C)(1): The date on which a person contacts a vendor about providing goods
and services in connection with a communication may be several months before an order is
placed or any agreement regarding a particular communication is made. Preliminary contact
may involve pricing estimates, the vendor’s availability and other general information, and in

many cases, will not shed light on whether the report could have been made to the Commission
garlier.

Subsection (C)(2): It is the Party’s understanding that the date on which the order was
placed is the date on which the 24-hour reporting petiod would begin — or, put another way, the
date immediately preceding the reporting date. The Party wonders how helpful requiring this
information to be provided separately will be to the Commission. :

. Subsection (C)(3): In many cases with expenditures made in the final eight days before
an election, “the period of time in which the vendor provided the goods or service” will post-date
the reperting of the expenditure (since the reporting requirement will be triggered upon
agreement, placement of an order, etc.).

Subsection (C)(4): As with subsection (C)(1), information regarding the date on which
the person making the expenditure learned of the total amount of the expenditure may pre-dale
any agreement between the person and the vendor to move forward on a particular
communication by a period of wecks or even months. As with (C)(1), having this information
may not shed light on whether the report could have been made to the Commission earlier.

Subsection (C)(5): This subsection appears to articulate the issue that the proposed rule is
attempting to address: i.e., why the expenditure could not have been reported earlier. The Party
agrees that requiring persons making expenditures to justify the timing of their reporting will
help improve compliance. The Party suggests that this subscction remain in the proposed rule.

10071141
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Page 19, Ch. 1, § 10 (4)(A): In contrast to the testimony provided at the public hearing
on the proposed rule changes, the Party supports the inclusion of examples in the proposed rules.
' These examples provide the public with easy-to-find clarity regarding the Commission’s
interpretations of its own standards. Such clarity can only serve to improve compliance.

Page 20, Ch. 1, § 10 (4)(C): This subsection appears to contradict the tule set forthin §
10(4)(A), which requires that multi-candidate expenditures be allocated among the named-
candidates in rough proportion to the number of each candidate’s voters receiving the
communication. Subsection (C), in contrast, would appear to require that this methodology be
abandoned or altered (to an unknown extent) where candidates are given disproportionate
treatrnent within the communication.

Page 21, Ch. 1, § 10(5)(B): Agair, in contrast to testimony provided at the public
hearing, the Party supports the inclusion of the list of activities that are not covered by the
“independent expenditure” presumption described in subsection (5). This list provides the
public with much-nesded clarity regarding what types of activities the Commission views as
properly being considered “independent expenditures.” However, subsection (B)(8) appears to
propose to add the term “party candidate listing” — a term that is undefined in current law ot rule.
(The Party is aware that pending legislation secks to introduce and define this term into Title 21-
A and would have no objection to the use of the term in the rule in the event that the legislation
is enacted.)

Page 22, Ch. 1, § 10(5)(G): The Party suggests that, in order for pre-publication
screening of communjcations to be a viable option, the proposed rule include a provision that any
communication submitted for early determination will be kept confidential by the Commission.

Chapter 3:

Page 13, Ch. 3, § 5(3X(B)(6): The Party suggests that the Commission consider further
specifying what other “relevant evidence™, or what factors the Commission may weigh, in
determining whether a particular communication is in support of or in opposition to a particular -
candidate. Setting forth these standards in advance will provide the Commission with a
consistent framework from which to judge what it views to be the true intent of a particular .
communication, and will give the public added confidence that every communication will be
treated in a fair, consistent mannet.

Page 14, Ch. 3, § 5(4)(A): The Party recommends that the term “preponderance” be
struck and replaced with “majority.” -

Thank vou for the opportunity to provide these comments. Should the Commission have
any questions regarding the above-comments, please feel free to contact me.

100%114.1
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Sincerely,
Michael K. Mahoney
ce: Commission Members

1n091i4.1
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~ From: Maine Citizen Leadership Fund
Arn Pearson, Esq., Executive Director
‘Doug Clopp, Democracy Project Director
Date:  April 4, 2005

Re: Comments on Proposed Amendments to Ethics Commission Rules

Thank you for the opportunity to comment on the draft rules. The following summarizes
the comments made at the public hearing, as well as a few responses to comments made by
others, Unless otherwise indicated, we support the proposed amendments and congratulate the
Commission for doing a fine job addressing difficult and important issues.

Chapter 1

Definition of a “member.” §1{13)onp. 2.

MCLF supports adopting this definition as drafted. The wording mirrors the Federal
Election Commission’s definition of a member, and it is important to keep all three elements —
membership criteria, affirmative acceptance and significant monetary or organizational

attachment — in order to prevent abuse of the exception from disclosure for membership
communications.

Recounts. §6(6) onp. 14; §7(7) onp. 16

MCLF believes that removing recounts from the statutory definition of contributions and
expenditures exceeds the scope of the Commission’s rulemaking authority, and that any change
should be made by statute. As a matter of statutory interpretation, we believe that raising or
spending funds io win a recount is for the purpose of influencing an election, and that an election
is not technically over until the results are certified by the Secretary of State. MCLF disagrees
with these sections on policy grounds as well, as stated in previous Commission meetings. The
effect of the rule change would be to exempt contributions for recounts from the state’s
contribution limits and to eliminate all public disclosure for what often are costly recounts.
Public policy concems about undue influence remain the same whether a contribution is made to
support a candidate’s pre-election campaign or to win a recount.

Timing of reporting expenditnres. §7(3)(A) on p. 14

MCLF supports the language of this subsection, but suggest the following changes (in
bold font): '



B5/18/20885 18:14 ZATZEVETVS ETHICS COMMISSION FAGE

A Placing an order with a vendor for a good or service: reserving print space or
broadeast time for advertising: siening a contract for a good or service; the delivery of
a good or the performance of a service by a vendor; or a promise or an agrecment
including an implied one) that a pavment will be made constitutes an ex enditure
regatdiess whether any payment has been made for the good or service. Negotiations-or

- peRa e RS -108 8 -A8H
bhepn d-and po-nereement has-been-made. Design nroduction and
dissemination of a political communication may entail multiple expenditures
triggering multiple reporting deadlines.

Adding the above phrase concemning advertising would clarify the timing for commeon,
often large, expenditures. MCLF suggests striking the sentence about negotiations out of
concern that attempting to define what is not an expenditure will encourage strategic behavior to
avoid crossing the threshold of what is an expenditure. The last sentence proposed above would
clarify that many common campaign activities entail multiple expenditures.

Independent expenditure reporting schedule. §10(3)(A)onp. 18.

Although we appreciate the Commission’s effort to simplify the reporting schedule, you
may want to revisit this subsection concerning independent expenditures between $100 and
$250. The old language mirrored the PAC teporting schedule, on the theory that most
independent expenditures are made by PACs. It may actually be simpler to leave it as is, and
have PACs report these expenditures when they do their overall report.

Multi-candidate independent expenditures. §10(4) onp. 19.

MCLF supports the Commission’s effort to tackle this issue and deal with creative .
strategic behaviors by PACs and parties. For example, paragraph C would prevent a person from
reducing matching funds to a Senate candidate targeted by a direct mail piece by listing several
House candidates somewhere on the piece. To minimize gamesmanship, the Commission may
want to empower staff to decide how to allocate multi-candidate independent expenditures in
races with a Clean Election candidate upon request or complaint, or al a minimum provide a
worksheet on the Commission’s website to help people with their calculations. MCLF also
suggests deleting the examples in each subsection and using them in a guidance memo instead.

What is not covered by the rebuttable presurnption for independent expenditures.
§10(5)B) on p. 21.

Attempting to define the negative in statute or rule usually creates more problems than it
solves. MCLF therefore suggests deleting this subsection in its entirety and replacing it with a
short paragraph that refers to the list of exemptions mn statute, as follows:

B. Communications that fall under the list of exceptions in 21-A MRSA §1012(3 )gBl‘are not
considered expenditures and therefore will not trigger the rebuttable presumption under
§1019-B(1Y(B).

B6/15
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If the Commission decides to keep the list under this subsection, MCLF urges you to
delete paragraphs 1 and 2. Paragraph 1 conflicts with the referring section of the statute, §1019-
B(1}(B), and §10(4) of the proposed rules by setting a new, arbitrary standard, regardless of
whether the expenditure exceeds $100 per candidate per election. Paragraph 2 is unnecessary
. and confusing, and sets up the potential for conflicts with subsection 5(A). For example, an
“oral conversation between two individuals” would trigger a rebuttable presumption if one
individual was being paid more than $100 to talk to people about a candidate, be it in person or
by telephone. Paragraphs 7 and 8 could be incorporated into a guidance memo, similar to the
one the Commission has drafted to help candidates decide what is a legitimate “campaign
related” cxpense. Paragraphs 3-6 come from the statutory list in §1012(3)(B).

Chapter 3

Limitations on campaign expenses. §6onp. 14

The wording in paragraph 3 is awkward. We suggest changing it to read:

3. use revenues distributed from the Fund only for campaign-related purposes aeeording-to
:.:‘:":. ininc perin ible-eampairn-relnted ¢ :‘:: a;soutliuedin
guidelines published by the Commission. and not for personal or any other use;

Paragraph 4 seems aimed at the resale of goods to generate campaign funds, but could be
read as conflicting with rules about how to deal with equipment purchased with Clean Election
funds at the end of a campaign.

MCLF objects to paragraph 7 concerning recounts for the same reasons described about
under Chapter 1, §6(6) and §7(7). In addition, paragraph 7 is inconsistent with paragraph 6 —
i.e., funds spent for post-election thank you’s are considered “campaign related,” while funds
spent to win a recount are not. MCLF recommends allowing participating candidates to use any
remaining Clean Election funds for recount-related expenses.

a7/18
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Mr. Jonathan Wayne

Comrmission on Government Ethics
& Election Practices

135 State House Station

Augusta, ME 043330135

April 4, 2005
Dear Mr. Wayne,

Thank you for the opportunity to comment on the proposed changes to the rules concerning
implementation of state election law, Most of the proposed changes simply add clanty to current
law and implementation of it.

However, the additional rule conceming Independent Expenditures prompts me to comment,
Section 10-3(z) requires a five-part report in the case of independent expenditures filed after the
eighth day preceding an election. All of the five questions seem to be designed to get at one
answer: when the arder was placed, the action which “starts the clock” on the 24-hour
reporting requirement.  Assuming that question is answered accurately, the athers do not seem
to me to be needed.

While questions 3-5 are redundant if #2 is answered accurately, question #1 would seem to
require tracking the dates on which one researched and chose a suitable vendor. I dun’t see its
value,

I think that working to educate PACs and others that reporting of independent expenditures is
required when the obligation is incurred the tmast effective course.

e Cg nservanon Voters Action Fund
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Wayne, Jonathan

From: Clinton Collamore [cornfarm@gwi.net]
Sent;  Tuesday, March 22, 2005 6:42 AM
To: Jonathan Wayne@rmaine.gov
Subject: ¢¢

iood morning Jonathan,

have look at the complete clean slections packet that you sent to ma.l think the packet has covered just about
verything. The only thing that | may question is,if we make clean elections to complicated people may not get involved in
18 process.n other wards,if only legisiators and peliticians understand the language in the ciean elections,it sort of
efeats the whole purpese.l know there are people who like fraditional funding but we need to continue the cleans alections
rocess.and keep the big money politicians out of the process.Just my two cents worth.Keep up the great work.Clinton

:ollamore,Waldohboro

2/22/2005
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HOUSE OF REPRESENTATIVES

2 STATE HOUSE STATION
AUGUSTA, MAINE 04333-0002

ISl (207) 287-1400 = e
ey TTY: (207) 287-4469 @[—E EETVET
Thomas B. Saviello [r*-,; l|[11
60 Applegate Lane LJL‘LI MAR 1 6 2005 M‘__,‘i{

Wilton., ME 04204 |

Residence, (207) 6453420 March 14, 2005 N
Business: (207} 897-1422 ‘@C{g’"g;:-:'..{-;j- S E HICY 1
Fax: (207) 897-1783 | S LS e T

E-Mail: driom16@hotmail.com

Jonathan Wayne
Executive Director
State Cornmission on
Government and Election Practices
135 State House Station
Augusta, ME 04333-0135

Dear Mr. Wayne:

Attached are my comments on the Proposed Rule Amendments and Changes to Candidate
Reporting Forms. I appreciate you and the commission’s efforis. Thope to be able to attend the

hearing,.
Sincerely,
Thomas B. Saviello
Maine State House of Representatives
District 90
TBS/Kjt

KINTO\LENOS0311.doe

District 90 Avon, New Vineyard, Phillips, Strong, Temple and Wilton,
plus the unorganized territories of East Central Franklin (part, including Freeman

Township and part of Salem Township) and Perkins and Washington Townships
Printed on recycled paper
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PROPOSED RULE AMENDMENTS AND CHANGES TO
CANDIDATE REPORTING FORMS

Section 6: The limit to report occupation and employer of each individual coptributing more
than $50 during an election should not include seed money. Presently individuals are allowed to
contribute up to $100 seed money as seed money. Why set two different requiretnents? The
limit to report occupation and employer when providing seed money should be $100.

-Section 7, Subsection 3: Any expenditure should only be recorded as such when the service is
received, not when the agreement is made. What happens if the service, such as signs being
made, is not done in time for an election? The candidate would be penalized and would not be
able to find another vendor.

Section 12: The section is still unclear. Can contributions be solicited? If the legislature
adjourns and goes immediately into special session, the section should be clear and state that any
time the legislature is in session, contributions from lobbyists can not be solicited.

Section 12: Checks from lobbyists should be allowed if the check is from their personal
accounts.
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Wayne, Jonathan

From: patricksaflood@adelphia.net

Sent: Sunday, March (6, 2005 9:39 PM

To: . Jonathan.Wayne@Maine.gov

Subject: Proposed Rule Amendments and Candidate Forms

Dear Mr. Wayne,

Thank you for the opportunity to comment on items within youx February 23, 2003 memo
geeking input on the Commision Rules and Campaign Forms.

I'd like to preface my commants by saying that as a first time candidate last year, I
found the Commission to be very helpful, professicnal, and straighfcorward throughout the
campaign; helping me with guestions from time to time.

Having said that though, I would alse say that toward the end of my campaign, when things
were the busiest, it was difficult to kesp up with all the regquired paperwork and
deadlines. It seemed that there was actually an over-emphasis on reporting of information,
and that detracted from what really mattered at the time:; which was visiting with the
pecple and going to all the various functions, ete. I would prefsr to see us simpliftying
or aliminating some of our election camapalign reguirements but feel that we do not
accomplish that when I weview the proposal of February 23rd. I see where some of the
electronic forms have been simplified. Yet other items seems aven wmore confusing. T
offer the following comments which I hope will be helpful.

1. Toward the back of the packet there is a form called "2006 Capaign Finance Report -
Privately Financed Candidates." It liste 5 different reports that are reguired, hbut it
does not list the one that cauzed me the most troubles lart year - the 101% report. It is
not listed. f would think that this should be listed teoo so it 1a always visible as a
reminder to the candidate. Stesady reminders of that would helpful.

2. Section 7 - 3 ¢ T understand what the Commission is attempting to do here, but this
wae also an area I found very hard to keep on teop of; often having to guess what my
advertiaing costs might be, and =sometimes being off the mark. Although the Commission
understandably wants accuracy to the greatest degree, the various wvendors really don't
seem to care that much sometimes, so it becomes a best guess regarding costs of services -
and now heling expected to true them up immediately upon bkeing inveiced is guite a burden;
espacially during the last month of & campaign when the cnadidates thoughts are on other
things; these kinds of things can understandably fall through the c¢racks.

3. All the other items in yeour propzed rule changes appear to try to correct a system
that is generally very complicated to stars with. Therefore wmy final suggestion is to
~geek further simplification, and along the lines of the following:

a. Given that 80% of the election candidates are clean election candidates, and given
that it would be desirable to keep Costs reascnable o as not to burden the State, T
sugqyest that....

b. We give our Clean Electicon Candidates a =lightly higher ...but cne time and
final....allocation - say 46,000 for a House seat ag an example...and ¢. Tell the
Privately funded candidates, for House, that THEY too can not spend more than $6,000
and. ...

d. NBITHER candidate for House, clegan or traditional, can accept funds from any source
that puts them over %&,000 and....

e. HNo independent expenditures may be made except for the (Rovernor's race or the

Congrassicnal or US Senate races. Independent expenditures in our State House and Senate
FaCes 5&&m unnedessary to me.

This way, there's almost no ascounting that nesds te he done., Each candidate hasg 2 56000

cap = that's it. At the end, if a Clean candidate still has money left over, he or she
would return ik.

I'd suggest just a simplificd weporting procesz whereby Privately funded candidates would
only need to report contributions (with the same limites we have today} and expenditures,

1
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with a report due at some predetermined intervals. Clean candidates would £ile at the
same time, but would of ¢ourse only have to report expenditures - and no expenditure
report for either type of candidate would be needed if they had not reached their limit.
This way, there is no last minute craziness of trying to do the math for your campaign
while you are actually trying to DO your campaign. By eliminating indipendent

expenditures, we eliminate the last minute rush of accounting, matching, reporting, and
allocating, etc.

I hope this is helpful. I really would like to see this simplified. T am a strong
supporter of publicly-funded campaigns: I think Maine has done some good things here. We
probably lead the nation. Eut I do believe that we've gone overboard with the accounting
and reporting processes - particularly as they relate to the final weeks of a campaign -
and would encourage continued simplification of the process to help avoid that.

Thanks again for the copportunity teo comment. Please do not take any of this as criticism

of the Commission. I'm just trying to explain it from the standpeint of a freshman
candidate,

Sincerely, Pat Flood HD 82 207 395 4915



A5/18/2085 1@:14 2872876775 ETHICS COMMISSION PAGE 15/15
‘ ' ' Page 1 of 1

Wayne, Jonathan

From: Richard vB [vanbergen@gwi.net]
Sent:  Thursday, March 03, 2005 10:11 AM
To: Jonathan Wayne@Maine.gov
Subject: Proposed Rule Amendments

Jonathan,

Thanks for asking me to comment. For the most part | think these proposed changes are fine. They will not affect our committee in
particular, as we are not candidate specific, except to the extent we would make a donation to 2 particular candidate’s carmgaign.
Only two items caught my ave in particular: the requirment to collect employment data for anyone cantributing $ 50 strikes me as a
very cumbersome reguirement. In my experience, we did receive guite & few donations of that magnitude. Following federal rules, we
obtained employment information only for those who contributed in the aggregate more than $ 250. : :
Why could Maine not use the same cutoff?

The other observation | would like to share concerns reporting requirements. Searns to me you are about to make them even more of
& burden, by insisting on reporting donations in excess of § 250 within 24 hours.

in an effort to streamline reporting, reduce paper, reduce cost, | would propose that this will be revisited from an efficiency point of
view,

Thanks again for asking for my input.

Richard van Bergen co Co

Treasurer

Kennebunkport Democratic Committee

3/3/2005



