Commission Meeting 04/27/2016

STATE OF MAINE Agenda Item #2
COMMISSION ON GOVERNMENTAL ETHICS

AND ELECTION PRACTICES

135 STATE HOUSE STATION

AUGUSTA, MAINE 04333-0135

To: Commissioners
From: Jonathan Wayne, Executive Director
Lorrie Brann, Commission Assistant
April 15, 2016

Re: Procedures for Requesting Waivers of Late-Filing Penalties

Date:

This memo is intended to provide you with an overview of the process by which
candidates and political committees request waivers of the late-filing penalties. Our
statutes include two late-filing penalty statutes:
e 21-AM.R.S.A. §1020-A(2), (4-A), & (6) (candidates and party committees)
e 21-AM.R.S.A. 81062-A(2),(3) & (5) (PACs and ballot question committees).

Who must file campaign finance reports? By law, candidates, the committees of the
political parties, political action committees (PACs), and ballot question committees
(BQCs) are required to register and file regularly scheduled campaign finance reports
with the Ethics Commission. Generally, these reports must be filed on the Commission’s

e-filing website. The reports are due at 11:59 p.m. on deadlines set by statute.’

Filer Number of Campaign Finance Reports Due
Election Year Non-Election Year
MCEA candidates 6 n/a
. . 2 (required if the
I;ﬁg:gg{;i”y financed 5 candidate has surplus
cash or debts over $100)

State party committees, ; 4
PACs, BQCs
Local party committees* 3 2

* Local party committees are exempt if they raise and spend < $1,500 per year.

! In addition to these regularly scheduled reports, some candidates and committees may be required to file
24-Hour Reports or Independent Expenditure Reports relating to certain specific transactions in the last few
weeks before an election.

OFFICE LOCATED AT: 45 MEMORIAL CIRCLE, AUGUSTA, MAINE
WEBSITE: WWW.MAINE.GOV/ETHICS

PHONE: (207) 287-4179 FAX: (207) 287-6775


http://www.maine.gov/ETHICS

Notices of regular filing deadlines

The regular deadlines applicable to the candidates and committees are published in a

variety of places:

the Commission’s state government website (www.maine.gov/ethics)

posted on the Commission’s e-filing website

printed educational materials (guidebooks, quick guides for candidates)

prior to each deadline, every candidate and committee receives a newsletter or
postcard in the U.S. Mail with notice of the deadline

automated emails from the Commission.

What happens if no report is received?

In the Commission’s e-filing system, the Commission staff assigns a set of
deadlines to each candidate and committee.

If no report is filed by 11:59 p.m. on the filing deadline, the system generates an
e-mail to the candidate, principal officer or treasurer of the committee.

The Commission staff is proactive in getting late reports filed as soon as possible
to avoid gaps in the public’s knowledge of campaign finance activity and to keep
the late-filing penalties affordable.

If no report is filed by the next business day, generally the Commission staff will
follow up with a telephone call.

If a report is not filed within three business days after a filing deadline, the

Commission is required to send a letter by certified mail. This is rarely necessary.



Calculation of preliminary penalties. After a candidate or committee files a campaign
finance report late, the Commission staff calculates the preliminary penalty based on
three factors:
e apercentage:
» 2% (first violation within a two-year period)
> 4% (second violation)
> 6% (third or later violation)
e multiplied by the total contributions or expenditures for the report period,
whichever is greater
e multiplied by the number of days the report was filed late.
Penalties of less than $10 are automatically waived. The Commission staff sends a letter
to the late filer requesting that the candidate or committee pay the preliminary penalty or
request a waiver from the Commission. Most pay the preliminary penalty without

requesting a waiver.

Effect of 11/3/2015 citizen initiative: increase in penalties

Please note that the percentages in the formula for late-filing penalties were increased by
the November 3, 2015 citizen initiative. Formerly, they were 1%, 3%, and 5% for
successive violations. Also, the maximum penalty for the late filing of reports containing
more than $50,000 in activity was increased by a factor of five (from 1/5 of the financial
activity reported late to 100% of the financial activity reported late). Other penalties
were also increased (inadequate record-keeping by PACs, a PAC’s failure to file any
campaign finance report, discretion to the Commission to double or triple penalties for

violations occurring close to an election).

Commission consideration of waiver requests
e Candidates and committees may request waivers of late-filing penalties based on
certain mitigating circumstances or if the preliminary penalties are
disproportionately high relative to certain specified factors.
e The members of the Commission decide on the requests for waivers at public

meetings.



e The Commission staff does not decide on waiver requests, but we do offer

recommendations to the Commissioners in a staff memo.

Recent waiver requests considered by Commission

Attached as “Chart #1” is a three-page spreadsheet showing the waiver requests
considered by the Commission during 2014-2016. The chart shows the preliminary
penalty calculated according to the statutory formula and the final penalty determined by

the Commissioners.

Please be aware that in these waiver request situations, it is rare that evidence suggests
that a candidate or committee knowingly failed to file a complete report on time.
Usually, the report is late due to lack of attention, organization or communication, such
as:
e The candidate or committee did not realize that it was required to file a 24-Hour
Report or Independent Expenditure Report until weeks after the report was due.
e The person filing the report for the committee relied on incomplete or faulty

information.

In Chart #1, you can observe that, in many cases, the Commission has followed a pattern
of assessing a final penalty that is much lower than the preliminary amount — sometimes
the reduction is as great as 75% - 90%. This has occurred most frequently when a full,
complete report was filed many days after the deadline, and, consequently, the statutory

formula resulted in a preliminary penalty that was quite high.

Please be aware that Chart #1 is limited to requests for waivers of late-filing penalties and
does not include penalties assessed by the Commission for other types of violations,
which are sometimes much larger. To round out this background information, I have
attached Chart #2 which includes all penalties assessed by the Commission against PACs,
BQCs, or party committees that are $5,000 or greater. These represent more serious
reporting failures, and were sometimes brought to light by complaints from political

opponents.



Collection of late-filing penalties
e Most candidates and committees pay the late-filing penalties without asking for a
waiver.
e Traditionally financed candidates must pay penalties personally or with campaign
funds. Maine Clean Election Act candidates may not use campaign funds.
e [f a penalty remains unpaid 30 days after a deadline, the Commission may request

that the Office of the Maine Attorney General collect the penalty.

Incomplete reports (may be considered late)
e If the report is filed on time, but does not contain all of the required transactions,
the candidate or committee may amend the report after the deadline.
e |f the Commission staff determines that the originally filed report did not
substantially conform to the financial disclosure requirements, the Commission
staff will consider the originally filed report to be late. The penalties are based on

the amount of financial activity that was missing from the originally filed report.

Improving Procedures
Open invitation for feedback. Please feel free to let the Commission staff know if you

would like us to exercise our staff responsibilities differently in these waiver requests, in
terms of how we present the information or make recommendations to you. You are the

final decision-makers on these requests and we want to be responsive to your needs.

Inefficiency. My personal opinion is that the current system of presenting waiver

requests to you contains some inefficiencies, in terms of drafting memos by Commission
staff for relatively small penalties, preparation time for Commissioners, and waiting time
for candidates and committees. Over time, if you feel the same way, it might be possible

to create a more streamlined process.

Criticism that Commission penalties are too low. At a meeting late last year,

Commissioner Michael Healy advocated for showing less leniency in granting waiver

requests. | believe outgoing Commissioner Andre Duchette sometimes held the same



view. The Commission staff respects the views of all Commissioners and would have no
objection to increasing our penalty recommendations in light of the citizen initiative, but

we are unsure whether there is a majority interest in higher penalties for the routine late-

filing violations typified on Chart #1 — particularly among the newer members who have

not heard any waiver requests.

The citizen initiative was organized by the Maine Citizens for Clean Elections (MCCE)
and its partner organizations. The view of the MCCE is that the Commission’s penalties
are too low — merely a “cost of doing business.” Based on the examples that the MCCE
has cited in public discussions, | understand that the organization is more concerned with
the serious reporting failures listed in Chart #2 (National Organization for Marriage,
Republican State Leadership Committee), rather than the more routine late-filing

violations set out in Chart #1.

I hope this summary has been helpful. Please let me know if you have any questions.
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