Chapter 33 Stakeholder Meeting

June 15, 2011
Cross Office Building, Room 300
Attendees:

Ansley Newton, MDOE (Facilitator)

Nancy Dube, MDOE

Ron Taglienti, National Alliance on Mental Illness of Maine

Jude Herb, Parent

Robin Pelletier, Maine Parent Federation

Barbara Gunn, Director, Southern Penobscot Regional Program

Diane Smith, Attorney, Disability Rights Center of Maine

Alison Marchese, Director of Special Services, Scarborough School Department

Steve Spear MDOE (Recorder)

Jonathan Kimball, Woodfords

Deb Davis, Parent

Sheila Jepson, Maine Principals Association

Nancy Cronin, Maine Developmental Disabilities Association 

Renee Perron, SPRP

Dean Baily, Sweetser

Opening Issues
Ansley Newton went over the agenda, as well as the work the group accomplished at the last session.  The “Policy and Purpose” section that the group came to consensus on last time was distributed for review.  Deb Davis questioned whether the phrase “to ensure the safety of all individuals” is specific enough.  This will be revisited.

The answers to the questions posed by the group at the May meeting were distributed and reviewed by Ansley.  This generated discussion related to the relationship between the licensing activity of DHHS and DOE’s school approval function.  Is there coordination between the two entities?  Questions in this area will be posed to Nancy Connolly when she attends the June 21 meeting.

Ansley distributed a copy of an Arne Duncan letter, dated December 8, 2009, that stated “principles….that we believe would be useful for Congress to consider in the context of any legislation on this [restraint-seclusion] issue.”  Participants were each in turn offered an opportunity to respond to the letter.  Responses included:

· We have, for the most part, already included or will include these principles.

· Our regulation needs to have teeth --- who will enforce and how?

· Parents need to know in advance what will happen in a particular class or program

· The letter captures the spirit of what we are trying to accomplish.  What we produce must be practicable and manageable.

· Incident reports and data collection are important.  

· Technical assistance is important.

· The principles stress “all children, not just children with disabilities.”

· How do we build strategies for less intrusive interventions?

· How do we manage and integrate Chapter 33 into RTI and the use of less intrusive measures, so that this is not a “stand-alone” regulation?

· How are parents going to be informed?

· Enforcement is everything.

Diane Smith pointed out that although Title 20-A §4502 is the statutory authority for Chapter 33 regulations, it does not provide the basis for enforcement or an individual complaint mechanism, if these are to be components of a revised Chapter 33.  This means that additional statutory language may have to be drafted to fill this need.  The group discussed the implications of this, including when and by whom the necessary statute would have to be drafted.  There was general consensus that the group should focus on writing the regulation and deal with any statutory issues after the regulatory product has been created.  

Diane also pointed out that §4502 gives the Commissioner the authority to grant waivers of one or more school approval requirements.  Does this mean that Chapter 33 requirements are waiverable?  This question and the question regarding the possible need for an additional statute will be presented to the internal Chapter 33 group.  

Google Docs
Diane has prepared the MADSEC side-by-side as a Goodle Doc that can be revised by those who wish to participate.  Contact her and she will email you the invitation to join the group.  Participants must have a gmail account prior to joining.  Google provides a quick and easy sign-up for this.  
Chapter 33 and Child Development Services (CDS) – Debra Hannigan

Ms. Hannigan was invited to explain her perception of how Chapter 33 relates to CDS.  She explained that there was no point in discussing B-2 programs because of the ages of these children.  For students in the 3-5 category, Chapter 33 regulations are very relevant and necessary.  Behavioral management issues to do exist for this age group, whether they are in day care settings, Headstart, special purpose private schools, or public school programs for 4 year olds.  Providers and specialists in these settings should be aware of Chapter 33 requirements.  At the present time, there is not a lot of technical assistance available to these programs that would enable them to understand and implement Chapter 33 requirements.  

There was general consensus among group members that Chapter 33 requirements need to follow CDS children into any and all settings.  There is in all likelihood a need to provide training to staff in these settings.  

Deb Davis asked if the group should be using the Children’s Health Act of 2000 (which she had previously emailed to the group) to guide the revision of Chapter 33.  Dean Baily explained that the Act applies to programs funded by Medicaid.  Diane Smith stated her belief that the Act could not be stretched to suit our needs, and that our regulations must be homegrown.  

Essential Components of Local Policy Required Section

The group broke into two sections and then came together to create this list of the essential components of the 1.2 Local Policy Required section:

· Make it line up with the language used in section 1.1

· If there is to be a data collection requirement, should it be specified here?

· How the local policy is to be published.

· Parents should have a stronger voice in policy development.

· Should there be a requirement for the policy to be reviewed by the state?

· Policy should specify the SAU point of contact who is responsible.

· Should have documentation and data collection.

· All SAU’s must have policy whether they allow r/s or not.

· The school board has ultimate responsibility.

The group then formulated the following:

1.2 Local Policy Required

School Administrative units and other covered entities are required to have local policies regarding the use of seclusion and/or physical restraint.  Covered entities will revise existing policies or develop policies consistent with these rules in their entirety within 90 calendar days of the effective date of these rules.

These policies and procedures will be developed with input from “parents” [federal citation] and from representatives of the community at large, including but not limited to the educational community, including children and adolescents.





__________________________

Essential Components of the Documentation Section

The group developed the following list:

· Behavior support plan needs to be omitted.

· Take out “timeout.”

· Amount of time

· What training the staff person had

· If physical escort was used

· When the parents were contacted and by what means

· Sign off on the designated staff person

· Concerns to see a school nurse when appropriate and school nurse sign off

· End of the year document…statewide database on this DC

· Reporting to who, where does documentation go DC

· Quarterly documentation DC

· Documentation needs to be uniform across the covered entities

· Nonproprietary language in the documentation

· Question about resolution of the incident

· As simple as possible for the staff person…consistent, simple, objective form

· Documentation time

· Debriefing the student

The group began to revise the documentation section and produced the following initial draft.  This work will continue at the next meeting.

1.3 Documentation

Each use of a seclusion and/or physical restraint will be documented.  At a minimum, the documentation will include:

· Student name

· Age, gender, grade [review]

· Location

· Date

· Beginning and ending time

· Description of events and circumstances prior to the incident

· Less restrictive [intrusive?] interventions tried prior to the use of seclusion and/or physical restraint.  If none used, explain why.

· The behavior that resulted in the use of seclusion and/or physical restraint.

· The type of seclusion and/or physical restraint, including physical escort [review]

· The staff person(s) involved and their role in the use of seclusion and/or physical restraint

· Certification in approved behavior management models of involved staff [definition of involved staff needed]

· Description of the incident, including the resolution and process of return to program, if appropriate.

· Student has IEP [review]

· Student has 504 plan [review]

· Date and time of nurse notification, treatment administered [Nancy Dube review]

· Date, time, and method of parent notification

This documentation will be written as soon as practical after the incident and provided to the program administrator or designee by the next school day.  The program administrator or designee shall make a reasonable effort to inform the parent or guardian of the use of seclusion and/or physical restraint as soon as practical following the incident and prior to the end of the school day, and inform the parent or guardian that the definitive documentation will be completed for administrative review by the following school day and thereafter be available to the parent or guardian.

Notice to the parent will occur as soon as possible but no later than the end of the school day in which the incident occurred, utilizing all available phone numbers and other appropriate means.  As soon as the documentation is completed, it will be put in the U.S. mail to the parent.  [review – documentation to be completed by X time]





___________________________

Closing Items

Questions to be posed to the DOE internal Chapter 33 group:

1. Should there be a federal audit of schools that have multiple serious complaints of r/s/a?  Who can make that happen, and how?

2. Is DOE planning to have a central database for documentation of all restraints statewide?

3. Since DHHS licenses childcare facilities, can DOE/CDS impose Chapter 33 regulations on these entities?

4. Will members of the DOE stakeholder group who are state employees be able to speak in favor of the revised regulation at the public hearing?  

5. §4502 (School Approval Requirements) provides no clear authority for the enforcement of Chapter 33 or an individual complaint mechanism.  Does a new statute have to be drafted?

6. §4502 states that “the commissioner may grant an SAU a waiver of one or more school approval requirements…”  Does this mean that Chapter 33 requirements are waiverable?

The next meeting will be held on Tuesday, June 21 from 9-3 in Room 300.  Participants should bring their MADSEC side-by-side document.  

Agenda items will include:

Nancy Connolly, Special Purpose Private Schools

Review of MADSEC 1.2 section

Completion of MADSEC 1.3 section

New section proposed around Data









Submitted by:  Steve Spear

