Chapter 33 Stakeholder Meeting

March 24, 2011
Cross Office Building, Room 103
Attendees:

Ansley Newton, MDOE (Facilitator)

Debbie Gilmer, Syntiro

Ron Taglienti, National Alliance on Mental Illness of Maine

Jude Herb, Parent

Robbin Pelletier, Maine Parent Federation

Barbara Gunn, Director, Southern Penobscot Regional Program

Diane Smith, Attorney, Disability Rights Center of Maine

Alison Marchese, Director of Special Services, Scarborough School Department

Jonathan Leach, Executive Director, The Children’s Center

Deborah Butler, Maine Education Association

Jon Braff, MDOE (Recorder)

Steve Spear, MDOE

Jonathan Kimball

Deb Davis, Parent

Renee Perron

Frank McCabe

Ms. Newton reviewed the agenda.  

Ms. Smith reviewed the differences between and relationship among statutes, regulations and guidance.  She also reviewed the operation of Maine’s Administrative Procedures Act.  The following points were made:

- The group recognized that, while the principal purpose of the group was to develop regulations, its efforts may also result in guidance materials.

- Ms. Smith will send a link to 20-A §4009 to add to the website.  The Children’s Health Act will also be posted to the website.

- There are other Maine statutes (pertaining to mental retardation and autism, for example) that may impact the Ch 33 regulations.

Mr. Spear reported, in response to a question raised at the last meeting, that Ch. 33 as presently written applies to 60/40 schools, special purpose private schools and charter schools (if and when in Maine), but not to CDS or state universities.  The group noted that the Ch. 33 revisions could be made to apply to CDS.  The Chapter’s scope needs to be made explicit in the regulations.  The following question was raised:

How does the group ensure that the rules would apply to public/private partnership entities, such as a private preschool with whom CDS contracted?

Deb Hannigan, director of CDS, will be invited to attend the next meeting so that the applicability of the regulations to CDS and its related entities and persons can be explored.

Ms. Davis spoke about the need for additional definitions beyond those the group discussed at the last meeting.  She spoke of the need for a more comprehensive set of definitions, and recommended to the group Nebraska’s set of definitions.

Mr. Leach shared with the group 20-A §4009 and DHHS Child Guidance Rules.

Ms. Newton shared with the group information provided by Mr. Keenan, in response to a question raised at the last meeting, regarding numbers of complaints received by the DOE regarding Ch. 33:  11 complaints between July and December 2010; 6 complaints since January 2011.  The group raised the following questions:


Has the DOE received more than one complaint with regard to the same school?

 
Can a parent obtain information regarding the number of incidents of restraint and  seclusion occurring at a school?

The group noted that the issue of comparing numbers of incidents in different schools is complicated by the fact that the schools may be applying different definitions of restraint or seclusion.

Ms. Newton also shared Mr. Keenan’s response to the question raised at the last meeting regarding material that treats the subject of the emotional harm to students that might be caused by restraints and timeouts.  Mr. Keenan did not know of any such materials.  He reported that he receives complaints where family members allege such harm, but does not recall any that were supported by clinical evidence.  
There was discussion about the group’s timetable, and it was noted that the next legislative session is for emergency regulations only.  The following question was raised:


Is there anything the group needs to do now in order for the Ch. 33 revised regulations to be held over to the next session, so that they wouldn’t have to qualify as emergency legislation?
The group broke into two sub-groups to work on the previously identified priority areas.  One sub-group did further work on definitions, while the other sub-group worked on prohibitions.  The group then met together as a whole and the sub-groups reported the results of their discussions as follows:

Definitions

The definitions group reviewed the definitions that were developed at the last CBR meeting and also reviewed additional definitions from the handout provided by Deb Davis entitled Developing School Policies & Procedures for Physical Restraint and Seclusion in Nebraska Schools (emailed to participants prior to the meeting).  The definitions are found on pages 32, 33, and 79 – 82.    

Definitions developed at the last CBR meeting: 

Physical restraint is defined as any physical intervention of one or more persons substantially restricting another person’s freedom of movement, physical activity, or normal access to his or her body for the purpose of maintaining the safety of the student or others.  It is a means for controlling that person’s movement, reestablishing behavioral self-control, and establishing and maintaining safety for the individual, other individuals, and school staff.

Definitions group questions/thoughts:

· What does substantially mean?  Should it be removed?  

· Should physical restraint include the use of the body to block a student’s movement?

· The regulation should also include the following regarding physical restraint:

· to be employed only when there is imminent risk of harm to the student 

or others.

· not to be used when the student is only noncompliant, confrontational, 
verbally aggressive.

· not to be used to prevent destruction of property except in those instances  
where there is imminent risk of harm to the student or others.

Seclusion is the involuntary isolation of a child that separates him or her from others.

Definitions group questions/thoughts:

· Although the room is never locked, wouldn’t there be situations in which staff should prevent the student from leaving?

· Add the following sentence from the physical restraint definition:  It is a means of controlling that person’s movement, reestablishing behavioral controls, and establishing and maintaining safety for the individual, other individuals, and school staff.

Timeout is a voluntary break as described in a written plan that is intended to be a therapeutic intervention and should not be confused with seclusion.  

Definitions group questions/thoughts:

· The definition should distinguish between inclusion timeout (occurs within the classroom) and exclusion timeout (occurs outside the classroom, but should not be confused with seclusion).  

· Should the term therapeutic be changed to positive?  
The definitions group recommends that the following definitions be considered if the final rule contains these terms:

Corporal punishment:  “Infliction of bodily pain as a penalty for disapproved behavior” (p. 80).

Chemical restraint:  “The use of medication, taken involuntarily, to control student behavior for the purpose of restraint” (p. 80, modified).

Mechanical restraint:  The MADSEC revision on p. 8 of the side-by-side contains the following that should be included:  “Prescribed assistive devices such as splints, standing tables and chairs with restraints used for positioning or prevention of contractures are not considered mechanical restraints….Vehicle restraints required by law or recommended as part of a behavior intervention plan are not considered mechanical restraints.”

Crisis intervention training:  This is a parking lot issue that will require close examination by the entire group.  The definition on p. 32 is helpful.  See also p. 10 of the CEC article, which lists the categories that should be included in training.  The term de-escalation should be included and defined.    
Functional behavioral assessment:  “Ongoing process of gathering information that can be used to hypothesize about the function of student behavior.  The analysis provides the information necessary to develop a [positive] behavioral intervention plan” (p. 32).

Aversives:  The current Chapter 33 regulations state that “Aversive therapy or treatment includes the application of unusual, noxious or potentially hazardous substances, stimuli or procedures to a student.  Such substances, stimuli, and procedures include but are not limited to:  water spray, hitting, pinching, slapping, noxious fumes, extreme physical exercise, costumes, or signs.”  The group may want to compare this with the list on page 79.

Behavior intervention plan:  If this term is defined in the regulation, it should include the parent as a member of the team that develops the plan.  

Physical prompt:  “A teaching technique that involves physical contact between the adult/supervisory person and the child.  This enables the child to learn or model the physical movement necessary for the development of the desired competency” (p. 80, Instructional Physical Prompt).

Physical escort:  “Touching or holding a student with [delete or without] the use of force for the purpose of directing the student to a new location” (p. 81).  The group believes this type of escort should be considered a restraint. 

Positive behavioral supports:  This will probably have to be defined as it relates to the BIP.  The definition on p. 81 may be helpful.

Prone restraint:  “The student is being held face down, lying on their stomach on a horizontal surface such as the floor” (p. 32)

Supine restraint:  “The student is being held face up on their back o a horizontal surface such as the floor” (p. 32).  

Imminent:  “Likely to happen right away; within a matter of minutes” (p. 32).
Prohibitions

The following prohibitions were identified as appropriate for inclusion in Ch. 33:

· Physical restraint as punishment or to compel compliance.

· Chemical and mechanical restraints, as described in the MADSEC proposed revision.  Allow exception for assistive devices as prescribed.  Possibly allow exception for medication (prescription or OTC) as prescribed.  The group needs some guidance from medical provider (Nancy D. will be able to help here).

· Aversives.  The group will look at other definitions in prep for next meeting - do other states not include it?

· Corporal punishment.  The group will look at definitions in prep for next meeting.

· Shame, humiliation and embarrassment.

· Denial of basic needs, as described in the new DHHS regulations, plus removing crutches, glasses, prostheses, etc. (relating to mobility needs), and communication needs

· Admin. Letter #8 (positional asphyxia)

· Type of physical restraint not included in a training program approved by DOE.  (Question: Is there training that adequately addresses preschool population?)

There was no consensus as to whether to prohibit programmatic use of restraint.  This issue will require further discussion.
Agenda
The following items were placed on the agenda for the April meeting:

- CDS applicability (w/ D. Hannigan}

- Begin to track existing Ch. 33 using MADSEC side-by-side comparison.  Members will consider whether there need to be additional sections added to address subject areas not presently in the rules.

- Return to question of programmatic use of restraint/seclusion.

Additional Subject Areas for Future Discussion

- Policy and purpose (including requirement that SAUs have local policies)(possibly including reference to 20-A §4009)

- Time Limits/physical characteristics of seclusion

- Parental involvement in developing local policy

Ms. Newton confirmed that the next meeting date is April 14, 2011, and stated she would use Meeting Wizard to schedule the dates of the May and June meetings.  









Submitted by:  J. Braff
