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Ch. 33 Committee Meeting
June 16, 2011


Answers to the Questions
Posed at the June 15 Chapter 33 Stakeholders Meeting
1) DHHS licenses child care facilities.  Would DOE / CDS therefore be able to impose the Ch. 33 regulation on these entities?  

a. DOE approves private school programs that serve children with disabilities under Rule Chapter 101.  DHHS licenses the facility that operates the program.  It is unclear whether DHHS always licenses a facility that houses a program that DOE approves under Chapter 101;

b. It is believed that DHHS licensing requirements are not likely to conflict with DOE Ch. 33 requirements, although that needs to be explored.  DHHS requirements are generally believed to be more stringent that DOE requirements regarding seclusion and restraint or timeout.
2) Will members of the DOE stakeholder group who are state employees be able to speak in favor of the revised regulation at the public hearing?

a. State employees may take personal time if they wish to give their personal view on pending legislation. 5 §22;

b. A person who represents that he or she has authority to speak for the agency without have the Com’r’s authority commits a Class E crime.  5 § 27;

3) § 4502 (School Approval Requirements) provides no clear authority for the enforcement of Ch. 33 or an individual complaint mechanism.  Does a new statute have to be drafted?  If so, does this require a new set of stakeholders?

a. Under § 4504 (3), basic school approval rules are required to be adopted and enforced pursuant to § 6801-A.  § 6801-A enables the Com’r to withhold state subsidy, or apply “other penalties” authorized in T 20-A or under federal law.  Whether this is sufficient authority for an enforcement section in Ch. 33 may depend on what the proposed section looks like;

b. It is unclear if the statute will need to be modified.  The Office of the Attorney General will make the final decision as to whether the rule exceeds statutory authority.  If it does, the statute will need to be modified to accommodate proposed changes; 

c. It is unlikely that a new set of stakeholders will be needed if it is determined that the statute should be modified. The stakeholder process was created to develop rules; there is no legal requirement to propose a statutory change to the Legislature.  Any such change would need to be proposed either by the department or by a legislator. 
d. See 5 c and d below; 

4) § 4502 states that “the commissioner may grant an SAU a waiver of one or more school approval requirements…”  Does this mean that Ch. 33 requirements could be waived?

a. Waiver is an instrument that is intended to be applied on a case by case basis. See, § 4502 (8).  It would seem to be an unusual occurrence for an entire Chapter of the regulations to be waived for a school or a category of schools, if it would happen at all, but this is not to preclude the wide discretion accorded to the Com’r to grant waivers; 

5) Is DOE planning on having a central database for documenting restraints statewide?

a. DOE has no plans as such at present for a database.  Bear in mind that the Ch. 33 internal committee has not reported yet to the Com’r on its review of Ch. 33 which, of course, is still ongoing;

b. There is an interest in a database by many of the members of the Ch. 33 committee;

c. There is wariness on the part of the committee, however, to avoid burdening the existing staff or increasing the department’s budget or burdening local schools with requirements;

d. The challenge will be to provide simple but effective means to monitor and enforce Chapter 33 to the extent it is truly needed;  

6) Should there be a federal audit of schools that have multiple serious incidents of restraint/seclusion? 

a. Whether or not there should be an audit depends upon whether it is needed to monitor and enforce compliance with federal requirements.  To our knowledge the federal requirements regarding restraint and/or seclusion have not yet been enacted.
