TSRP Talk: Operation — What is it and what do | need to prove it?
By: Joshua Saucier, and Seth Allen’

Nothing in the law is simple. If it were, we wouldn’t need lawyers, and while some of you
might like the sounds of that, I — for one — like being employed. The lack of simplicity applies
even to a term like “operate” or “operation.” Yes, I am talking about that operation: the one
required to prove a crime under Maine’s OUI statute. There’s a lot to talk about there, like the fact
that attempting to operate or even just admitting having operated is enough to prove the crime,”
but those are not the focus of this article. This article is focused on actual, physical operation.
What is it? What is enough? Do the wheels on the bus have to go round?"

I. STARTING AT THE BEGINNING: 1940S AND 1950S CASE LAW

Maine’s seminal operation case is the 1951 case State v. Sullivan," but that isn’t where or
when our conversation is going to begin. It’s going to begin about nine years earlier with State v.
Roberts.’ In Roberts, a truck was being towed. Its front wheels were off the ground, and yet . . .
two people were convicted for operating it; those two people were Carl Roberts and William
Howard.

Roberts and Howard were both drunk."" Despite that fact, they chose to help with the
towing of an “automobile” that was being towed up an icy hill."' To help out, the two men took
turns getting behind the wheel of the vehicle, which was running, and stepping on the gas.™ Here
is what the judge told the jury:

"It has been argued to you that they were not operating. | instruct you, ... as a
matter of law . . . that if you believe the evidence of the State that . . . one of these
respondents was behind the wheel and put the motor in motion, had placed the car
in gear, that the rear wheels, because of the motor being in motion, were whizzing,
or something, and that the rear of that car swayed sideways when that was going
on, . .. that the respondent who was doing that was operating that car."*

The law court found that instruction proper and upheld the conviction of the two men, despite the
fact that they had no control over the course that the automobile took.*" In so doing, the Law Court
gave us this rationale: “In the instant cases the motor was in operation and the power was not only
being applied but was actually taking effect. It is not important whether the course or direction of
either the towed car or the towing vehicle was affected by the application of its power.”"

Next came State v. Jalbert'in 1947. In Jalbert, officers witnessed a vehicle move forward
a short distance and then stop.X" The man in the driver’s seat was tried and convicted; he appealed,
and the Law Court upheld his conviction.®¥ In so upholding his conviction, the Law Court reasoned
that “[a]lthough the officers did not see just how the automobile was set in motion, the inference
is that this resulted from the respondent's manipulation of the gear lever or brakes.” The
movement, the Law Court went on could not “be reasonably accounted for by motor vibration or
a slight depression in front of the automobile.”V"



Then, in 1951, we got Sullivan. John Sullivan was charged in the Caribou District Court
by complaint, and it was alleged that he, while intoxicated, attempted to operate a motor vehicle
"by . .. starting the motor of said automobile, and releasing the brakes." *' The evidence in the
case showed that Sullivan’s vehicle was parked on a grade in his mechanic’s driveway, that the
mechanic was working on the engine — including feeding it gas from under the hood of the vehicle,
that the mechanic asked Sullivan to get in the car and start it, that Sullivan did those things, and
that the car rolled backwards about a foot into the pickup behind it.** The officers approaching
the scene testified that the car’s engine was “roaring” that it would be “far to say” that if the car
was put in gear then there would have been a bigger and louder crash.”* Thus, it was factually
found that “[n]o power was applied from the motor to the wheels” in this situation.” The law
court found that this was not sufficient for operation and required the trial court to determine the
defendant not guilty of OUI,* and in doing so, the Law Court gave us the seminal language for
“operation” of a motor vehicle in Maine, which language is italicized in the below quote. It wrote:

According to popular acceptance, the meaning of the term "to operate a motor
vehicle” is the same as to "drive" it. It usually means that a person must so
manipulate the machinery that the power of the motor is applied to the wheels to
move the automobile forward or backward. The starting of the motor, however,
may under existing circumstances be sufficient, if there is the intention to move the
car. . .. Operation might be inferred from the fact that an automobile moved ahead
a short distance with the engine running and with the respondent in the driver's seat,
and the forward movement could not be accounted for by vibration or a slight
depression in front of the automobile.

Now, throughout our great state, whenever a question of operation comes up, you will hear “power
to the wheels.” It’s great language, but it isn’t always clear. There has been an ambiguity as of
late, and that ambiguity is caused by the underlined wording above. Does the power have to be
applied to the wheels such that the vehicle is capable of moving under its own power or do the
wheels have to move the car forward or backward under the power of the engine? That question
1s what this article seeks to investigate and resolve, but, first, let’s look at the difference.

Il. MOTOR VEHICLES: HOW DO THOSE THINGS WORK?

Vehicles are complicated things, and they only get more complicated when you look
deeper. When it comes to applying to power of the motor to the wheels, though, there is one part,
or series of parts really, that does just that: the transmission.”"

All transmissions are not the same, and neither is their history. Many of us may be familiar
with the concept of “automatic” and “manual” transmissions, but there are two other transmissions
in the modern day: the continuously variable transmission (CVT) and the electric vehicle
gearbox.¥ We are going to take quick look at those four transmissions: manual, automatic, CVT,
and electric vehicle gearbox to see how and when they apply the power of the engine to the wheels
of a motor vehicle.



A. MANUAL TRANSMISSION:

The manual transmission, though a dying option, is still sought after by American automotive
enthusiasts*¥! The transmission is connected to the engine with a flywheel and clutch plate
assembly V" The operator can disconnect the engine from the transmission at any time by
depressing the clutch pedal in the car, separating the clutch plate from the flywheel Vi The clutch
plate is attached to the transmission and the flywheel is attached to the engine. When the engine is
running and the clutch pedal is not depressed, the flywheel spins the clutch plate, spinning the
input shaft of the transmission. If the shifter in the vehicle is not in a selected gear, the internal
gears of the transmission are not meshing, so there will not be power placed to the wheels.

If the operator places the vehicle into gear and appropriately increases engine speed and the clutch
is engaged properly, the vehicle will begin moving (forward or backward depending on the
selected gear). Once the vehicle is in motion, the transmission’s gears are changed by manually
moving the shifter inside the vehicle in a manner to select the gear deemed appropriate by the
operator. The internal workings of the transmission are moved by the shifter and synchronized
gears are meshed together in the selected ratio to propel the vehicle. When the vehicle is stopped,
the transmission must be placed into neutral (not in a gear) or the clutch pedal must be depressed
to separate the engine rotational power from the transmission, or the engine will stall.

All of this means that, for a manual transmission, the vehicle will generally be moving for the
power of its engine to be applied to the wheels. The one exception is when small amounts of
power are applied, in an opposite direction, to keep a manual transmission vehicle from rolling
down a hill.

B. “AUTOMATIC” TRANSMISSION: HYDRAULIC PLANETARY AUTOMATIC TRANSMISSION:

The most common transmission in a passenger car in the United States is an automatic
transmission, actually called a hydraulic planetary automatic transmission.” The automatic
transmission utilizes a device called a torque converter to attach the engine to the transmission
instead of a friction clutch.** When the vehicle is stopped, but the gear shifter is placed into a gear
other than park or neutral, the torque converter allows the engine to remain running without the
vehicle stalling.* On the rear of the torque converter is a pump.

The pump pressurizes the automatic transmission fluid as the engine revolutions per minute
increase. ! The transmissions hydraulic valve bodies, or in the currently utilized automatic
transmissions electronic sensors, detect the changes in pressure due to the engine load and change
the gearing ratios within the transmissions planetary gears by utilizing internal clutches and bands
to select the most appropriate gear ratio for the engines input. ** The power of the engine, after
being converted through the transmission, is transferred to the wheels of the vehicle through a
drive shaft to the rear axle, constant velocity axles in a front wheel drive vehicle, or a combination
of the two, utilizing a transfer case to power all four wheels in a four wheel or all-wheel drive
vehicle.



All of that this means that the power of the motor vehicle is applied to the wheels of a vehicle
with an automatic transmission so long as the vehicle is in gear (not park or neutral). This is
regardless of whether the brake is being applied. Brakes, in an automatic transmission,
combustion engine vehicle do not cut off the power from the engine. **V

Why, then, doesn’t the vehicle move when the brake is applied? They apply and equal or greater
frictional force to stop the engine’s power from moving the vehicle.

C. CONTINUOUSLY VARIABLE TRANSMISSION (CVT):

The most common CVT utilizes just two pulleys and a “V” shaped belt. ' The CVT is an
automatic transmission, but it differs from the hydraulic planetary automatic transmission. Vi
The transmission does not use interlocking “gears” like a hydraulic automatic planetary
transmission, instead the transmission uses conical shaped pulleys, one on the input (engine) side
and one on the output (axle shaft) side. i The CVT uses a small clutch pack, on the input
pulley, to allow the transmission to let the engine spin freely while the vehicle gear shift is in drive
or reverse, without stalling. The clutch pack also allows the transmission to utilize small planetary
gears to lock or spin freely to place the input pulley in forward or rearward motion.

As the engine RPMs increase, the pulleys two cones move together on the input pulley and move
closer apart on the output pulley to essentially make infinite gearing possibilities. The CVT allows
the engine to operate in the most ideal RPM range for fuel economy.

As far as applying power to the wheel of the motor vehicle, a CVT is like an automatic
transmission: power is applied when the vehicle is running and not in park or neutral.

D. ELECTRIC VEHICLE GEAR BOX:

Common consumer electric vehicles, with few exceptions, utilize a single speed gearbox as
opposed to the traditional multi-gear transmission of internal combustion engines.*™ The single
speed gearbox is constantly meshed gears to reduce the electric motor input speed to a usable
output speed. Electric motors make constant torque, unlike internal combustion engines which
need engine speed to create increasing torque.®' In an electric vehicle, even when the vehicle’s
“gear selector” is indicating “drive or reverse” there is not power being transmitted to the gearbox,
thus there is not power going to the wheels.X"

When the operator presses the “gas pedal” electricity is sent to the electric motor, which spins the
gearbox, propelling the vehicle forward or backward. The braking system in an electric vehicle is
not overcoming the mechanical power of the engine/transmission combination when the vehicle is
stopped and the operator is not pressing on the accelerator, which is what is occurring at a stop
with an internal combustion automatic transmission vehicle.



So, unless the electric vehicle is moving, there is no power from the motor being applied to the
wheels. Indeed, even if the vehicle is moving, but is slowing, there may be no power applied from
the motor to the wheels.

I11. MOTOR TRANSMISSIONS: THEN AND NOW

JD Power stated that 1.2% of vehicles sold in 2022 utilized a manual transmission and that
transmission was an option in only 43 new vehicle models.”" While current passenger vehicles in
the United States utilize automatic transmission to transfer engine power to wheel power, this was
not always the case. The automatic transmission in an automobile was first credited in 1904 with
the Sturtevant Horseless Carriage and placed into a mass-produced passenger vehicle by General
Motors for the 1940 model year (marketed as the HydraMatic), the automatic transmission did not
overtake the American manual transmission in sales until the mid-1980’s. Indeed, the automatic
transmission’s wide production and popularity didn’t begin until after such transmissions were
used in tanks during World War 11X and many manufacturers didn’t begin producing vehicles
with automatic transmission until the late 1940s or early 1950s.X'"V That means, in the 1940s and
1950s, when the foundation of Maine’s “operation” case law was being laid, there were more
manual transmissions on the roadways than automatic. Remember, that, with a manual
transmission, there is generally no power applied to the wheels without movement. XV

With these foundational principles in mind, we can now evaluate “to move the automobile
forward or backward.” Is that language “to move” qualifying the qualifying the capability of the
power that must be applied to the wheels or is it describing something that must happen? Is a
vehicle with an automatic transmission that is in drive with the brake pressed being operated?

IV. MORE CASE LAW AND ANALYSIS

Sullivan’s language comes most into when people are found passed out in their running vehicle,
that is in gear. The vehicle has not moved because the unconscious individual has their foot on
the brake, but have they operated nonetheless? This can be seen in parking lots, at stops signs, or
even randomly in the driving lane.X'Vi

This confusion — or at least potential confusion — is exasperated by the law court’s own treatment
of Sullivan. In State v. Henderson,*!" the Law court cited Sullivan for supporting the following
statement, contained in a parenthetical: “usual meaning of operation is to manipulate the
machinery so that the power of the motor is applied to the wheels.” Note that in such statement,
there is no mention of a vehicle’s motion — no note of moving the vehicle “forward or backward.”
If that were what the Law Court said in Sullivan, we would know for sure that having an automatic
or CVT transmission in gear with your foot on the brake was operation, even without vehicle
motion. This makes sense as a simple slip of one’s foot from the brake pedal is all that the vehicle
needs to move itself.



Indeed, Roberts itself, a predecessor to Sullivan, would seem to agree with Henderson. Remember
that, in Roberts, the defendants’ pressing of the gas pedal did not move the vehicle forward or
backward, though it did “slew it from side to side.” ' The court did not care, finding that the
“motor was in operation and the power was not only being applied but was actually taking
effect.””™ The Court continued, “It is not important whether the course or direction of either the
towed car or the towing vehicle was affected by the application of its power.”'

Not only does the Law Court, then, acknowledge the difference between applying the force of the
motor, and it taking effect (via movement), but it also indicates — as it did in Sullivan — that the
deciding factor is whether the power was applied (not whether such power has an effect). Thus,
one cannot take Sullivan’s language to mean that the car must literally move forward or backward.
Instead, Sullivan should be interpreted as qualifying the capability of the power of the engine.
Indeed, a District of Columbia Court cites Sullivan as indicating “a broader meaning” than
“working the mechanism of a motor vehicle and thereby producing its movement.”"

Noteworthy is the fact that our Law Court, itself, qualified its statement in Sullivan. It did not say
that “[operation] means . . . .” It said that “[operation] usually means . . ..” Thus, “operation”
can, at least sometimes, mean something different than what was stated in Sullivan.

V. CONCLUSION

The bottom line is that our law on something as simple as “operation” is not clear and is even
outdated. For officers, I urge you to talk to you district attorney’s office. Determine what they
are going to need for proof of operation before you encounter the problem on the road. Remember
that with an electric vehicle or a manual transmission, you are “usually” not going to have
operation unless the wheels spin under their own power.

For prosecutors, | urge you to at least consider charging the cases involving the stationary, in drive,
automatic transmission vehicle. The power of that motor vehicle has been applied to the wheels,
regardless of whether it has taken effect. The argument to the court here is that the operational
language of Sullivan’s statement is that the power was applied and not that the vehicle moved; to
bolster this argument, you have Roberts and the District of Columbia case noted above. You also
have the fact that even the Law Court seemingly acknowledged, in Henderson, that Sullivan’s
important language is that dealing with the power of the engine being applied (and not such power
being effective and causing forward or backward movement). Remember, too, that even Sullivan
qualified “operation” as “usually meaning.”

When making these charging decisions, take the hypotheticals to the extreme. It’s what we all do,
anyways. Imagine this: a person is driving down the road and, for no known reasons, skids and
veers left into a pedestrian, causing serious injury, before coming to a stop on a lawn. The
pedestrian is Killed, and the operator is found unconscious with a needle in their arm. To prove
the OUI causing serious bodily injury, does the state need to prove that the operator injected



themselves and remained conscious for a period of time thereafter before the braking and skid and
started the skid? Or, is the fact that power is being applied during the braking enough?

What if the vehicle is electric, whereby only pressing the accelerator with cause power to go to the
wheels? A manual transmission? | ask these questions so that they can be decided before the
extreme case. Maine’s operation case law is outdated and unclear. It comes from a time when
most vehicles had manual transmissions and could not move without someone stepping on the gas.
It’s only through your work that this case law can be updated and clarified. In doing so, you will
interpret Maine’s OUI law as the Law Court said it should be in Roberts: “with the idea in mind
of reducing the hazard created by operating under the influence [].”""

' Seth Allen is a Specialist with the Maine State Police and is primarily responsible for authorship of all
parts of this article that deal with explanations on how vehicles work. He writes in his individual capacity
and nothing herein should be considered a representation of the belief of the Maine State Police. Seth
holds a Maine State Inspection license and worked in the automotive industry for seven years prior to
becoming a police officer.

Joshua Saucier is Maine’s Assistant Traffic Safety Resource Prosecutor.
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