CORRECTIONAL LAW UPDATE – 2007

The most significant legal development in corrections law this past year was the revision to the Attorney General’s Rules for Strip Searches, Manual Mouth Searches, and Body Cavity Searches of Arrestees (commonly referred to as the “AG’s Strip Search Rules”).  These rules are based on recent federal court decisions setting out the Fourth Amendment rights of arrestees who are held in county jails and other detention facilities, primarily because of inability to make bail right away.  They are also based on a Maine statute, found in Title 5 at section 200-G, subsection 1.  These rules are as legally binding as the federal constitutional law and the state statutory law, and failure to follow them exposes corrections officers to significant legal liability.

A copy of these rules is attached.  While it is necessary to review the rules themselves to be sufficiently familiar with them, some of the highlights of the rules, as well as additional explanation, follow:

1. The rules apply to any person who is considered an arrestee, that is, a person who has been arrested by a law enforcement officer but who has not yet appeared in court on the arrest charge.  Once the person has appeared in court on the arrest charge and been remanded by the court to a detention facility, the person is no longer considered an arrestee and the rules no longer apply.  Once that happens, the person is subject to strip searches, manual mouth searches, and body cavity searches on the same basis as all other persons incarcerated in the facility.  Because the AG’s rules apply only to arrestees, they apply primarily to police lockups, the county jails, and the DOC’s juvenile facilities.  It is difficult, if not impossible, to imagine the rules applying to the DOC’s adult facilities, since those facilities deal almost exclusively with sentenced prisoners and the few adult pre-trial detainees that are transferred to DOC should have already been to court prior to the transfer.  However, even a corrections officer working in one of DOC’s adult facilities needs to be aware of the rules in case he or she moves to a position in a DOC juvenile facility or a county jail.

2. The rules apply only to strip searches, manual mouth searches, and body cavity searches.  The rules do not govern pat or frisk searches, clothing searches, or visual mouth searches, or any other types of searches.  An arrestee is subject to other types of searches, including a pat or frisk search, on the same basis as all other persons incarcerated in the facility.   

3. A strip search is a search during which any private part of the person’s body, including the anal or genital area or buttocks or a female’s breasts, is visually inspected.  If an arrestee is asked to remove his or her clothing EXCEPT that the person still has underwear on and the visible parts of the person’s body are then visually inspected (for example, arms are inspected for needle tracks), that is not a strip search and is not governed by the AG’s rules.  The arrestee may be required to remove his or her underwear with an opaque screen or other visual barrier between the person and the corrections officer and hand it out to the officer for a clothing search and, again, that is not a strip search and is not governed by these rules.  Of course, the arrestee would need to have handed back to him or her and put on either that underwear or facility-issued underwear before the officer could view the prisoner’s body.  

4. Even though it is not a body cavity search unless fingers or instruments are used to inspect the person’s anal cavity or, in the case of a female, vaginal cavity, there can be no manual search of an arrestee during a strip search (except for a manual mouth search) unless the rules governing body cavity searches are complied with.  So, for example, it is not permissible for a corrections officer to lift the breasts of a female arrestee to see if anything is hidden unless the body cavity rules are followed.  One of those rules is that the person conducting the search must be medically trained.  (It is permissible, however, for the officer, who, of course, must be a female, to ask the arrestee to lift her own breasts during the strip search.)

5. The definition of the medically trained personnel who may conduct a body cavity search does NOT include a licensed practical nurse or a paramedic or other emergency medical technician.

6. The primary idea behind the rules is not to subject anyone to the indignity of a strip search unless there is a significant risk the person might be bringing contraband into the facility.  The law considers that persons who commit certain types of offenses pose that risk.  It used to be thought that that risk was posed by anyone arrested for a felony.  Now, the courts are saying that there are certain felonies where that risk does not exist (like forgery) but, at the same time, there are certain misdemeanors where there is that risk.  So, now, the rules allow an automatic strip search of an arrestee if the person has been arrested for a violent, weapon, or drug offense, regardless of whether it is a felony or misdemeanor.   Lists of current offenses meeting these categories are attached.  NOTE: alcohol offenses do not justify an automatic strip search.

7. If the person is arrested for some other offense, then he or she may not be subjected to a strip search (or a manual mouth search) unless there is reasonable suspicion that that person has on or inside his or her body a weapon, evidence of a crime, or other contraband.  The types of factors that might give rise to reasonable suspicion are set out in the rules.   It is very important to be able to describe the DETAILS of the reasonable suspicion, as they will have to be documented.  It will not be enough to state that a person arrested for forgery, for example, was strip searched because of his conduct when brought to the jail.  It will be necessary to describe the conduct (for example, the arrestee threatened to “cut up” anyone who got near him).  Certainly, if a person has ever escaped from a facility or trafficked in facility contraband, that alone would be enough for reasonable suspicion.

8. Regardless of the offense for which someone is arrested, a body cavity search is only allowed if there is probable cause (which is a higher standard than reasonable suspicion) that the person has inside his or her body a weapon,  evidence of a crime, or other contraband.  IN ADDITION TO probable cause, there must be a search warrant or exigent circumstances (like the person has stuck a baggie of heroin in a body cavity and, therefore, it might burst and kill the person before there is a chance to get a search warrant) or the person’s WRITTEN consent to the body cavity search.  Consent does NOT take the place of probable cause; it just means there is no need to get a warrant in a non-emergency situation.    

9. IT IS IMPORTANT TO NOTE THAT CONSENT, WRITTEN OR OTHERWISE, DOES NOT HAVE ANY EFFECT WHEN IT COMES TO A STRIP SEARCH.   An arrestee may ONLY be subjected to a strip search if the person is arrested for an offense allowing an automatic strip search or there is reasonable suspicion and, if one or the other of these is true, then there is no need for consent.  In other words, consent does NOT take the place of reasonable suspicion.  

10. Although the rules do not explicitly say so, a person turning himself or herself in on arrest warrant is also not considered an arrestee for purposes of these rules, and, therefore, such a person is subject to strip searches, manual mouth searches, and body cavity searches on the same basis as all other persons incarcerated at the facility.  This is because the person has had plenty of opportunity to plan to bring contraband into the facility.  The same is true once the person has already become a regular inmate of the facility by having had contact with the outside world (has been to court, has had a family visit, has been taken to the hospital, etc.)  However, if there has been no contact with the outside world, the arrestee is protected by the AG’s rules, even if he or she is housed with regular inmates.    

11. Finally, documentation is very important, as the rules make clear, and must be kept for a minimum of seven years.  
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