Maine Building Codes and Standards Board Meeting Minutes
April 29, 2010
9:00 a.m.

Department of Public Safety

45 Commerce Drive, Augusta, Maine 

Meeting opened at:  9:05 a.m.
Introductions of Board and Staff
Board members present:  Rich McCarthy, Dick Lambert, Dick Tarr, Rick Karg, Mike Pullen, Russ Martin, Shiloh Ring and Barry Chase
Board members excused: Paul Becker, Roger Rossignol, Jeff Ohler and Commissioner Jordan
DPS Staff present:  Dick Dolby and Kathy Chamberlain

Legal Counsel:  not available
REVIEW OF THE 4/15/10 MINUTES
Motion: Mike Pullen motioned to add the decision tree to the minutes of 4/15 and accept with change
Seconded: Rick Karg
Vote: Unanimous 
FINANCIAL UPDATE – Dick Dolby
As of this date, there is $227,397.93 in the commercial plans FMO surcharge account. 
LURC PERMITTING – SCOTT ROLLINS

Scott is the Division Manager of the Permitting/Compliance Division for LURC (Land Use Regulation Committee) who oversee all the “planning and zoning authority for the state’s townships, plantations and unorganized areas. The Commission has land use regulatory jurisdiction over these areas because they have no form of local government to administer land use controls, or they have chosen not to administer land use controls at the local level.” (taken from LURC’s website) 

Unorganized territories cover 10.5 million acres in this state: 400 townships and 59 plantations which have a total of 12,000 year round residents. These include the coastal island such as Matinicus, Monhegan, etc. Their Planning Division folks are out in the field issuing permits like CEOs do. A building permit to LURC really means a Land use or Development permit, though they do currently call their permits Building Permits. Discussion about whether they might change the name of their permits to perhaps Land use Permits so as to not be confusing with Building Permits that organized town and cities issue. 

LURC also issues certificates of Compliance, not Occupancy. 
Should the statewide building codes cover LURC jurisdiction? Legislation doesn’t cover enforcement of the code in towns under 2,000 in population. If houses are not required to be built to code in LURC jurisdictions and a person goes to purchase a home there and the bank asks, “is it built to code?” Therein could lie big problems. Acting Director Dick Dolby is speaking with the Bank Association on 5/19/10. Perhaps the bank will require a Third-party Inspector report in these areas?  As things stand right now, the Board is still including seasonal buildings in the proposed codes to be adopted. An exception could perhaps be included in the IRC for seasonal buildings.
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LURC permitting could inform people that MUBEC is out there and perhaps lending institutions will be looking for code compliance. 

The MUBEC will apply to new construction, renovations, additions to buildings in LURC jurisdiction. 

Would towns be held responsible if someone didn’t build to Code and people were hurt? Jeff Austin, Maine Municipal Association addressed the board and this question to say that according to the Maine Tort Claims Law – towns are exempt by and large from liability. 

An agreement reached by the Board that we can’t ask the banks of towns less than 2,000 to ask for a compliance letter or anything else to satisfy our requirements. It’s not in our authority to do so. 

Bottom line is that LURC can inform folks about the MUBEC and then it’s up to them to follow code as they are building or renovating. 

RULEMAKING QUESTIONNAIRE of 4-23-10 – Dick D and Rich M for Chris Mann, A.A.G. 

(see original document/questionnaire referred to below, as part of this document)
Question #1: If there is no building official in a municipality to accept a TPI report, then who is the inspection report given to: the Board or to the Municipal Clerk? 

Motion: Rich McCarthy motioned that we stick with the wording as in statute on this

Seconded by Dick Lambert

Vote: Unanimous

Question #2: Is there a conflict of interest for a TPI who inspects for employer/family member/etc?
Motion: by Rich McCarthy that this is outside our scope to decide on the ethical code/conduct for Third-party Inspectors, as well as licensing and revocation for Third-party Inspectors.

Seconded: Dick Lambert

Vote: Unanimous 

Question #3 Part One: Should written requests for nonbinding advisory rulings be made on a standard form prepared by the Bureau?  What do you need them to supply with their questions?  

Motion: Dick Lambert advised we should refer to this as a bureau policy to be set by the Bureau head.

Seconded: by Russ Martin

Vote: Unanimous

Question #3 Part Two: Should Chapter 1 provide for mitigation of penalties assessed for justifiable reliance on a ruling?

Motion: by Russ Martin to take out all the wording after “bureau” in Sec 14, 1 C.

Seconded: by Barry Chase

Vote: Unanimous

Question #4: What procedures should be followed and what sanctions should be imposed by the Board when a municipality systematically fails to enforce the MUBEC?
Motion: by Dick Lambert to strike Sec 17, except for Subsection #2 and move that into Section 5. 

Seconded by Mike Pullen

Vote: Unanimous
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Section 5 discussion – keep as listed, but add in Subsection #2 from Section 17. 

**Jeff Austin, MMA, advised that “2353” will be void after December 1st and become 2353-A – FYI.
Question #8: Editions of ASHRAE standards to be adopted? 

It’s already been said and adopted in a previous Board meeting that ASHRAE standards are ALL going to be 2007 edition. 
**Remaining questions to be answered at the 5/6/10 board meeting……

Questionnaire referred to above:

TO: 

Maine Uniform Building and Energy Codes Board

FROM:
Christopher L.  Mann, AAG

In Re:

April 29, 2010 Board Meeting - Codes/Rule-Making Review


I attach the most recent draft of Chapter 1 of the MUBEC (dated 4-23-10) for your review.  Please give me your input regarding this rough draft, and the specific issues that have been identified, for your consideration.    

1.
If there is no building official in a municipality to accept a TPI report, then who is the inspection report given to the (Board) or to the (municipal clerk)?  Pick one.  If you pick the clerk, who issues the Certificate of Occupancy?  (See Section 5, Paragraph 2).

If no clerk, then to The Board?
2.
TPIs (Section 12 of Chapter 1):

Is there a conflict of interest for a TPI who inspects for employer/family member/etc? (Think Plum Creek.)  Should Chapter 1 address this?
Should there be a Code of Ethical Conduct (in these rules or SPO)?   Does the Board want more than just an arm’s length transaction?
Should Chapter 1 advise that the TPI has the ultimate liability, when issuing a notice to proceed and an inspection report? 

Can a TPI certificate be revoked?  For what reasons?  If so, who does it? (The Board or SPO)?

3.
Advisory Rules and Technical Support (Section 14 of Chapter 1):

Should written requests for nonbinding advisory rulings be made on a standard form prepared by the Bureau?  What do you need them to supply with their questions?  This should be in Chapter 1.
Should Chapter 1 provide for mitigation of penalties assessed for justifiable reliance on a ruling? (In other words, will you give them a break if they reasonably rely upon your non-binding ruling?)
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4.
What procedures should be followed and what sanctions should be imposed by the Board when a municipality systematically fails to enforce the MUBEC?

Who has authority to begin investigation – Both Board and AG?
Injunction requiring enforcement?

$20,000 penalty against a municipality?  How much?

5.
The use of experimental construction and native lumber are specifically mentioned in the enabling statute – does construction still need to adhere to the standards of the Code?  (See Sections 18 and 19).  I.e. structural, loading, etc?

6.
Should a municipality be specifically granted the authority to set procedures to assess fines against owners for not following Codes, above and beyond what the I-Codes allow?  We suggest yes.

Does the Board want to make the appeals standards set forth in the I-Codes mandatory, or allow the municipalities to establish their own appeals procedures?

Will there be a MUBEC Board of Appeals (non-binding interpretations, sanctions)?
Does the Board want to hold hearings and then take final agency actions after hearings for appeals to superior court?

Does the Board want to farm the appeals off to another Board – Labor, Fire Marshall’s Office?

7.
Should the standards and appendices, referred to in the I-Codes, be mandatory even if the enabling statutes were silent on their application, (i.e. swimming pools)?  I-codes state appendices not incorporated unless specifically adopted.  We can modify the Code to incorporate the appendices, etc. if the Board wishes.

8.
The Board needs to select an edition/year for the adoption of the ASRAE standards.  2007?  We cannot leave Chapter I silent as to which edition is adopted.

 9.
Do LURC rules remain in conjunction with MUBEC? What about LURC provisions for building permits, etc?  Or, should LURC rules be placed under the modified code section?  If so, how do we handle modifications? 
TAGS UPDATE
Mechanical – Russ advised there is a meeting on 5/6/10 – hope to wrap up things that will include a ventilation statement. They do have some questions for the Fire/Life Safety TAG.
Energy – Rick K advised that a meeting was held on 4/15/2010 and will probably be the only one.
Fire/Life Safety and IBC –  Rich advised that one is scheduled for 5/13 that will hopefully wrap everything up as well. 
IEBC TAG – Mike Pullen advised he would chair that TAG. Probably look sometime at Chapter 43.

OTHER
Ch 6 coverage of the last Board meeting and interview of Dick Dolby was discussed. Not everyone saw it. **Kathy will send the link to the video that Russ sent to her. 
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State Planning are considering doing exams for CEOs and Third-party Inspectors in conjunction with the Kennebec Valley Community College in Fairfield. This would make a very good partnership. 

Rick Karg advised that he is pursuing a ruling with Chris Mann, AG’s office, in terms of the Energy and Radon Standards – will they be mandatory or voluntary? Chris thinks they will be voluntary. It would have to be a statutory change. How do we get things started for statutory changes? The Commissioner’s office is figuring out for the next legislative session the bills that Public Safety wants to submit. We may not get to submit one on the Standards – perhaps we should look to an outside group to submit it, to make sure it gets looked at by Legislature. 

Public Comment
None.
Next meeting will be held on 5/6/10.

Meeting ended at 11:35 p.m. 

Respectfully submitted,

Kathy Chamberlain

Secretary 


































































