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Introduction

This document is to assist School Administrative Units (SAUs) in developing programs to better serve their English Learners and to meet State and Federal requirements.  Provided is an overview for: 
· identification; 
· program development;
· annual assessment of English proficiency;
· data reporting requirements related to students with limited English proficiency (LEP), also referred to as English Learners (ELs) or English Language Learners (ELLs); and

· program evaluation.  
As required in state and federal laws, districts are responsible for the timely identification of ELs, as well the timely notification of parents as to EL placements. 1 


Students who need English language proficiency succeed better in programs that specifically address their needs.  State and Federal Legislation require that school districts provide appropriate services. Based on the Civil Rights Act of 1964 and federal court decisions, the Federal Office for Civil Rights (OCR) has outlined components of a successful program for students learning English. 2  Programs are to be:
· based on a sound education theory - school districts must meet the educational needs of English Learners with an effective, research-based instructional program;

· adequately supported, with adequate and effective staff and resources, so that the program has a realistic chance of success; and

· periodically evaluated and, if necessary, revised.

OCR does not require or advocate a particular program of instruction for EL students and nothing in federal law requires one form of instruction over another as long as it meets OCR outlined components.  Therefore, SAUs have the flexibility to develop programs that appropriately meet the needs of their students.

For all Maine School Administrative Units (SAUs):
•  All students enrolling in the district must be administered  the Home Language Survey  
    (HLS) to determine if a language other than English is used in the home or by the family.

•  Students whose Home Language Survey indicates a primary or heritage language other 
    than English should be assessed using the W-APT( or MODEL( to determine their level of  

    English language proficiency.

Maine legislation regarding serving ELs is referenced in Title 20-A: EDUCATION / Part 3: Elementary and Secondary Education / Chapter 207-A: Instruction / Subchapter 1: General Requirements / §4701. English as language of instruction / 2. Exceptions. 3
Requirements for Serving Maine’s English Learners

Districts must:
I.
Create a Lau Plan;
II.
Identify English Learners, screen for services;
III.
Develop and provide a program of services to meet the academic and English language 

proficiency needs of the English Learner;
IV.
Administer all required State assessments to measure student progress; and 
V.
Continue to assess the program of services and modify when needed.  

I.
LAU PLAN
Essential components of a Lau Plan include the legal foundation for service, student assessments, an instructional plan, parental involvement, qualified personnel, a coordination plan, a budget, adjunct services, and other possible considerations. 4
In Lau v. Nichols, 414 U.S. 563 (1974), the U.S. Supreme Court stated that school systems must take action to see that limited English proficient national origin minority students are able to benefit from an education instructed in English.   OCR reinforced this decision by requiring a plan that ensures equal access for English learners to a school's instructional programming.  
Maine requires that all School Administrative Units (with or without ELs) have a Lau Plan.  The plan requires school board approval and is to describe what a school district will do to:

· identify its ELs;
· design an effective program to meet EL needs, including a Language Acquisition Committee (LAC) and Individual Language Acquisition Plans (ILAP);
· employ appropriate English-as-a-second-language or bilingual personnel (or both);
· align the instruction of ELs to state content standards; and

· provide ongoing authentic assessments to ascertain their growth in English language proficiency by administering annually the ACCESS for ELLs® and in the comprehension of academic content. 

Because the plan requires school board or school committee approval, no administrator or other staff member of the school district may veto, alter, or affect implementation that is contrary to the SAU’s Lau Plan. However, revisions and updates for subsequent board action may be submitted as necessary. A Lau Plan is a "working document" that should be revisited frequently.

II.
Identification 
Identifying English Learners
A uniform initial identification procedure must be used with all students enrolling in a School Administrative Unit.
Maine defines “English Learner” (EL) as (1) any student identified by the Home Language Survey and who has not attained a Composite Score Level 6 on the ACCESS for ELLs® annual assessment, or (2) any newly-enrolled student who has been administered the ACCESS for ELLS® by another Maine SAU and who has not attained a Composite Level 6 score.
The procedure to identify English Learners is based on the following steps: 

Step 1.  Home Language Survey 

Each School Administrative Unit (SAU) must have, as part of its enrollment packet, a Home Language Survey.  

A Home Language Survey is to be given to all newly enrolled students (PreK-12) and used to identify students who may not be proficient in English. The Home Language Survey is designed to identify, for possible further evaluation: 

· Students who communicate in a language other than English; or 

· Students whose families use a primary language other than English in the home; or 

· Students who use a language other than English in daily non-school surroundings. 

It is strongly recommended that the process for identifying and screening EL students be completed within a timely fashion following the opening of school or enrollment of a new student.  Such a time frame should be within 30 days.  See 20 USC 7012 (a) in general. 
A sample Home Language Survey is online at  http://www.maine.gov/education/esl/requir.htm.

Note: Having another language spoken in the home or routinely used in other settings is not an automatic identification of a student as EL. The administration of the W-APT( or MODEL( is the next step to determine the students who should be referred for placement in a language instruction educational program. 

If the HLS indicates a language other than English and that there is a possible language barrier, then the student should be formally screened.  

Students are to be coded properly in Infinite Campus State Edition, the State’s student data management system.  (Note: These codes are used in mandated data collections, reporting and funding, and as such must reflect accurate district data.)  The completed Home Language Survey should be kept for every student in the student’s cum folder.

Step 2.  Initial English Language Proficiency Screening   

Students who are newly enrolled in the school district and are potential ELs should be formally screened to help determine whether or not the student is in need of a language instruction educational program. 

Maine is a member of the World-Class Instructional Design and Assessment (WIDA) Consortium (www.wida.us). The MDOE has adopted the WIDA screening tools (WIDA-ACCESS Placement Test/

W-APTTM or the Measure of Developing English Language/MODEL™) to help determine eligibility for placement in an English language development program. 5   The screening tests assess English language proficiency in all four domains of language development – listening, speaking, reading, and writing – as well as comprehension, and evaluate Social and Instructional English as well as academic language corresponding to the subject areas of Language Arts, Mathematics, Science, and Social Studies.  The screening test score is used to determine the student’s initial English language proficiency (ELP) level, and to assist in determining the initial tier placement for the ACCESS for ELLs®.
Additionally, other screenings, observations and consultations should be used to inform development of the student’s program of services.

If the student’s Grade Adjusted Composite Proficiency Level on the screening test is less than Level 6, then the student is identified as an EL. The student must be offered an English language instruction educational program (also known as Bilingual or English as a Second Language/ESL programs). The initial English Proficiency (EP) code (03-Limited English Proficient) should be entered into in Maine’s student data management system, Infinite Campus State Edition. 
If the student scores a Composite Score of Level 6.0 on the screening test, then the student is considered English proficient and no further ELP services are required. Students are to be coded in the Infinite Campus State Edition as 02-Bilingual, Never LEP.
In sum, the WIDA screening test serves to identify ELs, and assists in placement into an appropriate language instruction educational program that meets the needs of the student. In addition, screening test scores provide an initial tier/level placement on the annual ELP assessment, ACCESS for ELLs®. Finally, the ELP level determined on the screening test identifies students as ELs in student enrollment systems.   Note:  Screening results are to be placed into the student’s permanent folder.
Step 3.  Data Reporting Requirements 
Students who are identified as English Learners must be entered into the State’s student data management system, Infinite Campus State Edition (ICSE).  Note:  SAUs must enter proper information regarding the length of time in a Maine ESL program.
Parental Notification and Parental Rights
The Elementary and Secondary Education Act, Subpart 5 Administration, part C Section 3302 states that local education agencies (LEAs) provide information to a parent in an understandable and uniform format and, to the extent practicable, in a language that the parent can understand.  
In addition, an interpreter should be present (in person or by phone service) to assist parents in communicating with school staff and at meetings of the Language Assessment Committee (see Program Development Section)  to discuss the student’s programming and progress in attaining English proficiency.
If the student is identified as in need of EL services, the parents should be notified no later than 30 days after the beginning of the school year or within thirty (30) days of the child’s placement in the program, in accordance with the requirements of the Elementary and Secondary Education Act.  Parents should be invited to attend and participate in all Language Assessment Committee meetings pertaining to their child and should be notified of all school activities, which are called to the attention of other parents. 
Parents have the right to refuse EL services for their child. A parent who does not want their child to have EL services is required to sign a letter of refusal that is then placed in the student’s permanent record.  However, if a parent refuses EL services, meaningful education must still be provided.  When a parent refuses EL services, the parent’s refusal of EL services must be documented, but it does not release the school or SAU from its responsibility for providing meaningful education to the English Learner. If parental refusal of EL services denies an English Learner access to a meaningful education, this violates the English Learner’s rights.  A parent cannot refuse “education” and if an English Learner cannot access education without EL services, then the school/SAU must support the academic learning of the English Learner.  If an ESL program is necessary in order to ensure academic progress for the English Learner, then ESL services must be provided.
Further, even if parents refuse services, all identified ELs must still participate in the annual ACCESS for ELLs® assessment.  
See  Appendices, MDOE Administrative Letter titled, “Clarification:  When Parents Decline English as a Second Language (ESL) Services for English Language Learners.”   This letter can be accessed at http://www.maine.gov/tools/whatsnew/index.php?topic=edu_letters&id=129622&v=article.
Enrollment in Schools
 and Immunization Policy  
All English Learners must be allowed to attend school, regardless of their ability to produce a birth certificate, social security number, or immigration documentation.  Children may not be excluded from school because they do not have a social security number (Plyler v. Doe).  The school should use procedures described in MEDMS Student Data Standards Document to create a student number.

See Maine School Immunization Law Title 20-A MRSA Sections 6352-6359 for the requirements of immunization in public schools:  http://www.maine.gov/sos/cec/rules/10/144/144c261.doc. 
If parents do not have student immunization records available, the dates of immunization may be obtained by calling the previous school that the child attended.  If necessary, students can begin the immunization series at the local public health department.  If appropriate immunization documentation cannot be obtained within a reasonable period of time, the student’s case should be handled in accordance with approved state and local board of education procedures.
To determine age of the child, in lieu of birth certificate for proof of age, one can use one of the following documents:

· Birth registration notice;

· Hospital certificate;

· Physician’s certificate (signed statement by the physician or midwife who was in attendance at the birth, as to the date of birth shown on their records);

· Baptismal or church certification;

· Parents’ affidavit (with prior approval);

· Passport/Visa;

· Official school record (if mailed, faxed, or if hand-carried and date of birth confirmed by phone from sending school); or

· Official court document indicating child’s birth date.

Note regarding ELs and Special Education

Screening for limited English proficiency is separate and distinct from Special Education screening.  Limited English proficiency (LEP) in itself is not a disability covered by IDEA or Maine Special Education regulations.  LEP students should not be placed in any special education program unless their exceptionality is well-documented (including assessment of the student’s native language skills) and appropriate procedures for Special Education services have been followed, independent of the LEP identification.   (See Appendices for further discussion of ELs and possible learning disabilities.)
If an EL student is to be referred for possible Special Education services and language is clearly not the issue, then the EL staff must follow the SAU’s appropriate protocol, and the EL staff member(s) should be part of the IEP team.  Once language has been eliminated as the barrier to achievement, EL students must be served in the same way as all other students.
EL students with IEPs receive regular English language development (ELD) instruction.  If, however, the delivery of ELD fragments a student’s educational program, he or she may receive EL services through the Consult Model.  In the Consult Model, EL students with special needs do not receive direct instruction from an EL teacher. The EL teacher provides indirect language development support through collaboration with the classroom teacher and special educator to avoid fragmentation of the student's instructional day.

III.
Program Development
The fundamental Title VI 6 requirement for EL students is that they have meaningful access to the district's educational program, activities and services. Therefore, the goals for success for EL students are the same as the goals maintained for all students throughout the district.  Goals should address both English language development and subject matter instruction, and the EL program must be designed to assure that students make adequate progress in developing English language proficiency.  Educational needs of English Learners must be met with an effective, research-based instructional program.

Further, the district's program of services to ELs must address (1) the provision of English language acquisition services and (2) the provision of effective participation of ELs in all district academic and special programs. 7

Placement considerations

Once identification occurs, districts should base their placement decisions on a holistic profile that: 

· Summarizes results of multiple measures (i.e., screening assessments, classroom assessments, interviews, and teacher observations); 

· Includes parental input; 
· Attends to the multidimensional aspects of English comprehension skills (i.e., listening, speaking, reading, and writing); and
· Considers cultural factors. 

English Learners should be placed in age appropriate grade levels or courses. If a lower placement is necessary due to lack of formal schooling, it should not be more than one year below the same-aged English peers and must follow the same current SAU policy on grade placement for all students. 
Maine Department of Education, Reg. 125, Section 4.02(E) requires that the unit’s Comprehensive Education Plan address several areas and that all federal and state laws must be met, and Maine Department of Education Reg. 127 in Section 5.03 (elementary) and 6.02 (middle) indicates that promotion and placement decisions are the responsibility of school boards, per policies they must adopt.

To satisfy the legal requirements of Title VI of the Civil Rights Act of 1964 (42 USCS, 2000d), Lau v. Nichols (1974) 414 US 563, 39L ED 2d1, 94 S Ct 786 Equal Educational Opportunities Act of 1974 204(f), 20 USCA 1703(f) and 511 IAC 6.1-5-8:

     Students should be placed in an age-appropriate grade level. Placement below grade level  

     should only be considered if the student has no prior school experience or if the student has  

     been out of school for more than one academic year and in accordance with school board adopted  

     policies on promotion and placement.

Language Acquisition Committee


The Language Acquisition Committee (LAC) – required by (and designed in) the SAU’s Lau Plan – is a school team responsible for guiding and monitoring the placement, services, assessment and eventual exiting of students who are ELs.  The LAC may be comprised of content-area or general classroom teachers of ELs, assessment specialists, school administrators, school counselors, EL staff, and other members as appropriate (e.g., parents, central office administrators, and school psychologists, person knowledgeable of native language/interpreter).  
To ensure parental understanding, interpreters may need to attend LAC meetings, and document translations may need to be provided as well.  The school should use an approved interpreter.  Alternatively, although not encouraged, parents may choose a family member who is is at least 18 years of age and is proficient in both English and the native language repesented.

Individual Language Acquisition Plan
Each student designated as an EL must have an Individual Language Acquisition Plan/ILAP (also called Individual English Learning Plan/IELP, Individual Learning Plan/ILP, or similar names), which should be updated at least annually until the student achieves a Composite Score Level 6 on the ACCESS for ELLs® - Former LEP (FLEP) status.   The LAC will develop the ILAP, which outlines a personalized action plan for language development.  Placement and services must include supplemental student support that will enable the English Learner to meet the State’s academic standards.  
Provide Appropriate Staff  
Maine requires the education program of an English Learner to be overseen by a Maine ESL endorsed teacher.  Federal law further requires the education of all English Learners to be designed, overseen and implemented by an ESL endorsed teacher.  Only an ESL endorsed teacher meets the legal requirement to provide ESL services to English learners (Office for Civil Rights Memorandum of 1991).
To ensure appropriate staffing :
· A SAU must provide adequate staff necessary to properly implement its chosen program.

· All programs must be under the supervision of an ESL endorsed teacher.

· Instructional plans of all EL students must be developed by a licensed teacher with an endorsement in ESL or bilingual education.

· Teacher aides and tutors must be under the supervision of an ESL endorsed teacher.  EL students should not receive long-term instruction from aides rather than ESL endorsed teachers.

Provide Appropriate Instructional Materials and Resources 
Materials and resources must be comparable in quality to those for mainstream students, and must integrate with instruction in regular classroom content.
Provide Appropriate Facilities   
EL students must be provided facilities comparable to those provided to the overall student population.  This requirement is addressed in the 2006 case (and others), United States v. Board of Education of the City of Chicago. 8
IV.
Assessment of English Learners 
All English Learners have the right to appropriate language support services until they achieve English proficiency. 9
Appropriate student evaluation requires assessment of two components:  academic content standards and English language proficiency.
(1)  Academic content standards  

All publicly funded students enrolled in Maine public schools or in a private school approved for tuition that enrolls at least 60% publically funded students are required to participate in the annual Maine Educational Assessment process.
Information regarding the assessments in which EL students participate, and accompanying information regarding test accommodations can be found at the Maine Comprehensive Assessment System home page, http://www.maine.gov/education/lsalt/index.htm.  
(2)  English language proficiency
ACCESS for ELLs®, Maine’s English language proficiency (ELP) examination, is a secure test administered in an annual test window beginning in early December and ending early February to all English learners (ELs) in kindergarten through grade 12. 10   NOTE:  Score results are to be sent home to parents once received.
If a student is identified as an English Learner, then that student must be administered the ACCESS for ELLs® annually, regardless of their participation in an English language instruction educational program, until that student attains the State’s definition of English language proficient, which is defined as a Composite Score Level 6 on the ACCESS for ELLs®.  (Please note: to reach Composite Score Level 6 the student must complete Tier C of that particular cluster.)  

Any English Learner who has attained Composite Score Level 6 does not again have the ACCESS administered.  However, all ELs who have met proficiency must be monitored for 2 years in order to ensure the academic success of that student, including but not limited to a formal review of grades on a regular basis.  Continual collaboration and consultation should take place with the EL instructor and teachers through such time as the student is exited from services.

For ELs who are not present during the entire assessment window, districts must use other English language proficiency assessments (W-APT( or MODEL() where the student’s speaking, listening, reading, writing, and comprehension in English can be evaluated to estimate the student's proficiency in English language
Exit criteria  
Board-adopted SAU Lau Plans, which have been a State requirement since 2003, must stipulate a Composite Score Level 6 on the ACCESS for ELLs® as the exit criteria from its EL program.  Note:  the student who has attained this score is no longer defined as an English Learner and therefore does not participate in the ACCESS for ELLs® administration.   
Guidelines for monitoring  
When a student is exited from the EL program with Composite Score Level 6, the teachers in the student's new setting, with coordinated support of the EL teacher, should assess the student's academic performance with a view to observing English mastery (reading, writing, speaking, and listening) for a minimum of two (2) years.  The Language Acquisition Committee (LAC) should follow up on the placement’s impact within the first grading period of the transfer and continue periodic monitoring for two years after exit from the EL program.  
While monitoring a former English Learner, if at any time during the monitoring period there are indications that limited English language proficiency is affecting the student’s academic performance and meaningful participation in the educational program, the student may be reentered into the EL program.  The student should NOT be recoded in Infinite Campus as an English learner and is NOT to be administered the ACCESS for ELLs.
V.
Program Evaluation:  Evaluate success of program and services and modify 
where needed 
SAUs that have language programs for English Learners must monitor the programs to ensure that they effectively meet the needs of ELs.
Because federal law does not prescribe a particular program model or evaluation approach, the approach to, and design of, an effective EL program evaluation will vary from SAU to SAU.  The annual program evaluation should include, but not be limited to, English language acquisition success of enrolled students, parental involvement, degree of collaboration with mainstream teachers and compliance with the SAU's Lau Plan.  OCR policy states that districts are required to modify their programs if they prove to be unsuccessful after a legitimate trial.  As a practical matter, SAUs cannot comply with this requirement without periodically evaluating their programs. 11
Program evaluation should include:
· A comprehensive approach;
· Data collection; 

· Recorded data on former EL students to assess whether they are keeping up with their non-EL peers;
· Review and analysis of results;
· Plan for improvement;
· Implementing program changes;
· Ongoing review; and
· Alignment of evaluation with SAU Goals and Objectives:  Does the information collected permit an assessment of performance in alignment with specific goals or measures of progress that have been established for the district's EL program, and whether EL students are meeting those goals? 

The following guidelines can be used to measure SAU compliance with federal and state law. 
· All SAUs’ schools identify all students whose primary language is other than English, who have or may have difficulty performing ordinary class work in English, and who cannot learn or achieve on parity with their English dominant peers.  Such English Learners are placed in a specifically designed language support program.
· Any specially designed support or instructional program is consistent with all federal acts and requirements, related federal regulations and court cases as well as Maine laws, rules, regulations and policies, which relate to the education of English Learners.
· This instructional program is based on second language acquisition pedagogy, scientific research, and sound educational practices for meeting the individual needs of English Learners.  The burden of proof is upon the SAU that the instructional program designed for an EL will clearly develop English language skills of comprehension, speaking, reading, and writing necessary for learning and achieving in English-only instruction at a level substantially equivalent to pupils whose primary language is English.  In addition, teachers in English as a Second Language or bilingual classes are adequately trained in the appropriate field. 
· Consistent with Maine laws and regulations and the Elementary and Secondary Education Act, English Learners are held to the same accountability requirements for achievement of the Maine academic standards and of participating in state-required assessments.  Accommodations or alternate assessments are provided appropriately for some ELs.
Data-driven decision making:  Using Data to Inform Program Evaluation  
· WIDA offers resources for enabling school leaders to use data to make informed decisions to improve programming and instruction for English Learners.  See www.wida.us.   
· Title IA School Improvement processes offer a model with opportunities and strategies for data-driven decision making and analysis.

Footnotes
1  See http://www.maine.gov/education/esl/policy.htm, as well as various sections of the Elementary & Secondary Education Act (ESEA), Title III-Part A, and requirements of the U.S. Office for Civil Rights.

2  OCR Program development:  http://www2.ed.gov/about/offices/list/ocr/ell/developing.html
3  Pertinent Maine statutes can be viewed at http://www.maine.gov/education/esl/policy.htm, or see http://www.mainelegislature.org/legis/statutes/
4  See “Crafting a Lau Plan,” http://www.maine.gov/education/esl/models.htm (also in Appendices).
5  Detailed information on the W-APT( and MODEL( are available on the WIDA website:    

www.wida.us/assessment/w-apt/   and www.wida.us/assessment/MODEL/.

6  Title VI of the Civil Rights Act of 1964: Title VI prohibits discrimination on the grounds of race, color, or national origin by recipients of federal financial assistance. The Title VI regulatory requirements have been interpreted to prohibit denial of equal access to education because of a language minority student's limited proficiency in English.   www.access.gpo.gov/nara/cfr/waisidx_99/34cfr100_99.html.    
7  For specific  details to follow in program planning and development, see http://www2.ed.gov/about/offices/list/ocr/ell/index.html.
8  See http://www.justice.gov/crt/about/edu/documents/casesummary.php#chicago
9   See “Feds Say Districts Can't End Services to ELLs 'Prematurely'” - 
http://blogs.edweek.org/edweek/learning-the-language/2010/07/feds_say_districts_cant_end_se.html  and  http://www.justice.gov/opa/pr/2010/July/10-crt-800.html .
10  Full information about the ACCESS for ELLs® can be found at http://www.wida.us.  The ACCESS for ELLs® Test Calendar can be viewed at www.wida.us/membership/states/Maine.aspx. 
11  For program evaluation information, see http://www2.ed.gov/about/offices/list/ocr/ell/programeval.html.

Resources for Further Information
For further information visit: 
· U.S. Department of Justice Civil Rights Division:  Discrimination Against English Language Learner Students.  http://www.justice.gov/crt/about/edu/types.php - see Case List, current in 2011
· U.S. Department of Education, Office for Civil Rights, Washington, DC:  English Language Learner Resources.  Revised November 2009.  http://www2.ed.gov/about/offices/list/ocr/ellresources.html
· Accountability for English Language Learners :  U.S. Department of Education, Office for Civil Rights, Washington, DC:  The Provision of an Equal Education Opportunity to Limited-English Proficient Students.  Revised August 2000.  http://www2.ed.gov/about/offices/list/ocr/eeolep/index.html
· Maine Department of Education (MDOE) Bilingual/ESL Programs: http://www.maine.gov/education/esl/index.shtml
· MDOE ESL/Bilingual Programs Professional Development Webinars are archived and available for viewing/listening at http://www.maine.gov/education/esl/webinars/index.html  
· Maine’s Comprehensive Assessment System homepage: 
· http://www.maine.gov/education/lsalt/index.htm 

· MDOE School Health homepage:  www.maine.gov/education/sh/
· MDOE Teacher Certification homepage:  www.maine.gov/education/cert/
· The English Language Learner KnowledgeBase is an online resource supporting education professionals in the administration of programs for English language learner (ELL) students. http://www.mc3edsupport.org/community/knowledgebases/Project-9.html
· Comments or questions about this document may be directed to esl.doe@maine.gov. 
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History of federal legislation Governing Services to ELs
Legal Background Governing Services to English Learners

To ensure English Learners are properly and adequately served, the following court cases 
have formed the regulations and guidelines that direct and impact Maine’s ESL/Bilingual programs:

Title VI of the Civil Rights Act of 1964
Title VI prohibits discrimination on the grounds of race, color, or national origin by recipients of federal financial assistance. The Title VI regulatory requirements have been interpreted to prohibit denial of equal access to education because of a language minority student’s limited proficiency in English.  http://www.justice.gov/crt/about/cor/coord/titlevistat.php (full text)

Title VII of the Elementary and Secondary Education Act of 1968

The Bilingual Education Act recognizes the unique educational disadvantages faced by non-English speaking students.  It establishes a Federal policy to assist educational agencies to serve students with limited English proficiency by authorizing funding to support those efforts.  It also supports professional development and research activities.  Reauthorized in 1994 as part of the Improving America’s Schools Act, Title VII was restructured to provide for an increased state role and give priority to applicants seeking to develop bilingual proficiency.  The Improving America’s Schools Act modified eligibility requirements for services under Title I so ELLs are eligible for services under that program on the same basis as other students. 

http://www2.ed.gov/legislation/ESEA/toc.html (access full text)

Title VII was replaced in the most recent reauthorization of the ESEA, the No Child Left Behind Act of 2001, and is now Title III “Language Instruction for Limited English Proficient and Immigrant Students.”

U.S. Department of Health, Education, and Welfare - May 25 Memorandum (1970)
This Memorandum clarified a school district’s responsibilities with respect to national-origin-minority children, stating, in part, that “where inability to speak and understand the English language excludes national origin minority group children from effective participation in the educational program offered by a school district, the district must take affirmative steps to rectify the language deficiency in order to open the instructional program to the students.”
http://www2.ed.gov/about/offices/list/ocr/docs/lau1970.html
Supreme Court - Lau v. Nichols (1974)
The Supreme Court ruled that equality of educational opportunity is not achieved by merely providing all students with the same facilities, textbooks, teachers, and curriculum (because) students who do not understand English are effectively foreclosed from any meaningful education.  The court ordered that districts must take affirmative steps to overcome educational barriers faced by non-English speaking students.  Lau v. Nichols, 414 U.S. 563 (1974)
http://www.pbs.org/beyondbrown/brownpdfs/launichols.pdf (summary)

http://www.stanford.edu/~hakuta/www/LAU/IAPolicy/IA1aLauvNichols.htm (summary and full text)
Equal Education Opportunities Act of 1974

This civil rights statute prohibits states from denying equal educational opportunity to an individual on account of his or her race, color, sex or national origin. The statute specifically prohibits states from denying equal educational opportunity by the failure of an educational agency to take appropriate action to overcome language barriers that impede equal participation by its students in its instructional programs. http://uscode.house.gov/download/pls/20C39.txt  (full text)

Fifth Circuit Court - Castañeda v. Pickard (1981)

The court established a three-part test to evaluate the adequacy of a district’s program for ELLs:  1) is the program based on an educational theory recognized as sound by some experts in the field or is considered by experts as a legitimate experimental strategy, 2) are the programs and practices, including resources and personnel, reasonably calculated to implement this theory effectively, and 3) does the school district evaluate its programs and make adjustments where needed to ensure language barriers are actually being overcome?

http://scholar.google.com/scholar_case?case=16848723757397550913&hl=en&as_sdt=2&as_vis=1&oi=scholar  (full text)

Supreme Court - Plyler v. Doe (1981)
The Supreme Court ruled that the Fourteenth Amendment prohibits states from denying a free public education to undocumented immigrant children regardless of their immigrant status, that all students in public schools must be appropriately served, including any students who may not be documented as 
legal immigrants.

The court emphatically declared that school systems are not agents for enforcing immigration law, and determined that the burden undocumented aliens may place on an educational system is not an accepted argument for excluding or denying educational services to any student.

http://www.law.cornell.edu/supct/html/historics/USSC_CR_0457_0202_ZS.html  (text)

Congress - Civil Rights Restoration (1988)

This law clarified previous laws to ensure that discrimination is prohibited throughout an entire institution or agency, if any part receives federal assistance.  If any state and local agencies, school systems, and corporations were found to be in violation of civil rights laws and refused to comply with the law, all of the federal funding for that institution would be in jeopardy of being withdrawn.  

Office for Civil Rights - Enforcement Policy of 1991

This policy addresses components within the compliance points:  1) ESL teachers must have been adequately trained and be evaluated by someone familiar with methods being used, 2) Exit criteria should be based on objective standards, 3) schools cannot have policies of “no double services” refusing alternative language service and special education to children needing them and, 4) cannot be categorically excluded from gifted/talented or other special programs.  

Office for Civil Rights Policy Update on Schools' Obligations Toward National Origin Minority Students With Limited English Proficiency (1991) adopted the three prongs of Castañeda v. Pickard (1981), and required that all language minority students be assessed for fluency, that parents be provided school information in a language they understand, and that schools assure that instruction to limited English proficient students is carried out by qualified staff.
http://www.ed.gov/about/offices/list/ocr/docs/lau1991.html

Title III of the Elementary and Secondary Schools Act of 2001

No Child Left Behind - Public Law 107-110

This federal mandate holds state educational agencies, local educational agencies, and schools accountable for increases in English language proficiency and core academic content knowledge of limited English proficient students.  It requires states to implement yearly student academic 
assessments that include, at a minimum, academic assessments in mathematics and reading or language arts.  These assessments must be aligned with sate academic content and achievement standards. Each state, school district, and school is expected to make adequate yearly progress toward meeting the state standards.  This progress is measured by disaggregating data for specified subgroups of the population.  

Title I of the Elementary and Secondary Education Act also requires that states provide for an annual assessment of English language proficiency (listening, speaking, reading, writing, and comprehension in English) of all students identified as limited English proficient in schools served by the state [ref. Title I, SEC. 1111 (a) (7)].  Note:  Maine requires that all students who are identified as possible English learners must be assessed using the W-APT(/MODEL( at initial enrollment.  In addition, students identified as limited English proficient must be assessed annually thereafter with the ACCESS for ELLS® until they attain a Composite Score Level 6.  
http://www.ed.gov/policy/elsec/leg/esea02/index.html (full text)
http://www.ed.gov/esea  (U.S. Department of Education's official ESEA Web site; includes NCLB links)


This document can be viewed at http://www.maine.gov/education/esl/LegalProvisionsfortheEducationofEnglishLanguageLearners.html
Maine Department of Education 

English Learner Legal Requirements to Serve:  Administrative Letters

ADMINISTRATIVE LETTER:  56  http://mainedoenews.net/2011/09/07/legal-requirements-english-learners 
POLICY CODE:   IH
TO:  

Superintendents of Schools
FROM:  
Stephen L. Bowen, Commissioner of Education 
DATE:  
September 7, 2011
RE:  

Legal Requirements to Provide English as a Second Language (ESL)   

Services to English Learners 
The purpose of this letter is to clarify the legal requirements of providing an English Learner with ESL services.

Identification of English Learners
Each School Administrative Unit (SAU) must have, as part of its enrollment packet, a Home Language Survey to be given to all newly enrolled students, including preK students, to aid in the identification of possible English Learners.  

Federal law requires an English Learner to receive ESL services
When a student has been identified as a possible English Learner, that student must be administered the W-APT™ (WIDA-ACCESS Placement Test™) or MODEL™ (WIDA Measure of Developing English Language) in order to place the student in appropriate ESL services.  Maine requires the education program of an English Learner to be overseen by a Maine ESL endorsed teacher.  Federal law further requires the education of all English Learners to be designed, overseen and implemented by an ESL endorsed teacher.  Only an ESL endorsed teacher meets the legal requirement to provide ESL services to English learners.   www.maine.gov/education/esl/guide/index.html
Exit Criteria from ESL Services      
Board adopted SAU Lau Plans, which have been a State requirement since 2003, must stipulate the exit criterion for its ESL program as a Level 6 Composite Score on the ACCESS for ELLs®.   Federal law requires that states define English language proficiency and that all English Learners who do not meet that definition be provided ESL services.  Maine defines English language proficiency as attaining a Level 6 composite score on the State’s English language proficiency assessment ACCESS for ELLs®.  Federal law further requires that any English Learner who has met proficiency must be monitored for 2 years in order to ensure the academic success of that student.

Annual Assessment of English Learners’ English Language Proficiency
The ACCESS for ELLs® is a federally and state-required annual assessment for all English Learners and participation is a component of No Child Left Behind (NCLB) accountability.  Failure of all English Learners to participate in the annual administration of the ACCESS for ELLs® may affect NCLB Title IA funding.  If a student is identified as an English Learner, then that student must be administered the ACCESS for ELLs® annually until that student attains the State’s definition of English language proficient, which is defined as a Level 6 Composite score on the ACCESS for ELLs®.   www.maine.gov/education/esl/accessforells.html
Administration of the ACCESS for ELLs®
State law requires that the ACCESS for ELLs® only be administered by an individual trained in its 
administration.  The current State policy is to allow educators other than ESL endorsed teachers to administer the ACCESS for ELLs®, so long as those educators are trained and certified to administer the ACCESS for ELLs®.  However, the allowance of educators other than ESL endorsed teachers to administer the ACCESS for ELLs® must not be interpreted to mean that educators other than ESL endorsed teachers are also allowed to develop or be responsible for the development, oversight and administration of an ESL program for any English learner. Funds under No Child Left Behind Act of 2001, Title III (20 U.S.C. 6801 et seq.) are not allowed to be used for the administration of the ACCESS for ELLs®.
 
Rights of ELLs
The Civil Rights Act of 1964 remains the foundation of the legal rights of  English Language Learners.
  
“No person in the United States shall, on the ground of race, color or national origin, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving federal financial assistance.”  (42 U.S.C. 2000d)

This has been interpreted by courts as requiring a qualified ESL teacher to be provided to English Learners to ensure they are not excluded from participation in meaningful education.

In addition, an Office for Civil Rights Memorandum of 1991 requires a qualified ESL endorsed teacher for English Learners, in order that they are not relegated to second-class status by allowing a teacher without formal qualifications to teach them while requiring teachers of non-English Learners to meet formal qualifications (See 34 Code of Federal Regulations C.F.R. Section 100.3 (b)(ii)).

If you have any questions, would like further information or need technical assistance in crafting a Lau Plan, please contact Nancy Mullins, Director of ESL/Bilingual Programs, at 207-624-6788 or nancy.mullins@maine.gov
ADMINISTRATIVE LETTER:  11
POLICY CODE:  IHBE
TO:  

Superintendents of Schools
FROM:  
Angela Faherty, Ph.D., Commissioner of Education 
DATE:  
September 13, 2010
RE:  

Clarification:  When Parents Decline English as a Second Language (ESL) 
Services for English Learners 

The purpose of this letter is to clarify the requirements for serving an English Learner, even if parents decline ESL services.

Federal law requires that an English Learner receive ESL services.
Federal law requires that states define English language proficiency and provide ESL services to all who do not meet that definition.  Maine defines English language proficiency as attaining a Level 6 Composite score on the State’s English language proficiency assessment ACCESS for ELLs®.  If a parent refuses ESL services, meaningful education must still be provided.  When a parent refuses ESL services, the parent’s refusal of ESL services must be documented, but it does not release the school or School Administrative Unit (SAU) from its responsibility for providing meaningful education to the English Learner. If parental refusal of ESL services denies an English Learner access to a meaningful 
education, this violates the English Learner’s rights.  A parent cannot refuse “education” and if an English Learner cannot access education without ESL services, then the school/SAU must support the academic learning of the English Learner.  If an ESL program is necessary in order to ensure academic progress for the English Learner, then ESL services must be provided.
Rights of English learners
The Civil Rights Act of 1964 remains the foundation of the legal rights of an English Learner.
  
“No person in the United States shall, on the ground of race, color or national origin, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving federal financial assistance.”  (42 U.S.C. 2000d)

This has been interpreted by courts as requiring a qualified ESL teacher to be provided to English Learners to ensure that they are not excluded from participation in meaningful education.

In addition, an Office for Civil Rights Memorandum of 1991 requires a qualified ESL endorsed teacher for English Learners, in order that they are not relegated to second-class status by allowing a teacher without formal qualifications to teach them while requiring teachers of non-English Learners to meet formal qualifications (See 34 Code of Federal Regulations C.F.R. Section 100.3 (b)(ii)).

Schools/SAUs do not need parental permission to test a student.
If a parent refuses to allow a student to participate in a State assessment, refer to the superintendent’s/SAU’s/school’s policy on procedures to follow when a parent refuses to allow a child to participate in a State assessment. The ACCESS for ELLs® is a federally and state-required annual assessment and participation is a component of  No Child Left Behind (NCLB) accountability.  Failure of English Learners to participate in the annual administration of the ACCESS for ELLs® may affect NCLB Title IA funding.  Even if a parent has refused ESL services, if that student has been identified as an English Learner, then that student must be administered the ACCESS for ELLs® annually until that student attains the State’s definition of English language proficient, which is defined as a Level 6 Composite score on the ACCESS for ELLs®.    

If you have any questions or would like further information, please contact Nancy Mullins, Director of ESL/Bilingual Programs, at 207-624-6788 or nancy.mullins@maine.gov. 
Crafting a Lau Plan
What is a Lau Plan? A Lau Plan, named after the landmark Lau vs. Nichols U.S. Supreme Court Decision of 1974, is one equal access plan that protects English Learners (ELs). The plan describes what a school district will do:

· to identify its ELs;
· to design an effective program reflective of their needs;
· to employ appropriate English-as-a-second-language or bilingual personnel (or both);
· to align the instruction of ELs to state content standard; and

· to provide ongoing authentic assessments to ascertain their growth in English language proficiency by administering annually the ACCESS for ELLs® and in the comprehension of academic content. 

Because the Plan requires school board or school committee approval, no administrator or other staff member of the SAU may veto, alter, or affect implementation that is contrary to the SAU's Lau Plan. However, revisions and updates for subsequent board action may be submitted as necessary. A Lau Plan is a "working document" that should be revisited frequently. 

Essential components of a Lau Plan include the legal foundation, student assessments, an instructional plan, parental involvement, qualified personnel, a coordination plan, a budget, adjunct services, and other possible considerations.

Steps for Creating a Lau Plan
1. Present a rationale for the Plan. Cite the legal foundation for the Lau Plan as established in law. The most common citations are listed on this site under Legal Provisions. 

2. Create a committee to implement the Plan. A Language Assessment Committee (LAC) is created at either the building or SAU level. The committee is established to advise on identifying, serving, assessing, and eventually exiting an English Learner from a language support system. It also serves to notify parents about upcoming testing. The committee meets on a regular basis to monitor the language and academic progress of EL students, including those who may have exited the program. The committee may also meet with the entire school staff to inform them of their observations and recommendations for meeting the EL needs. 

The committee recommends revisions to the Lau Plan as needed; these revisions are eventually re-submitted to the school committee for approval. The committee may consist of an administrator, a guidance counselor, academic content teachers, the ESL teacher, and tutor or translator, if there is one. Some members may be temporary, rotating, or ongoing.

3. Create an assessment system to identify English Learners. Assessments for entry into a language support system should be based on several criteria rather than a single test. More detailed information is available in questions on student assessment (click on link). In general, the following considerations should apply:

· Establish the presence of a student's non-English language background. This may be done through the use of a Home Language Survey.

· Conduct an assessment of the language background of the EL student by using a language proficiency instrument - the W-APTTM or MODELTM are used to screen.  Maine requires that all ELs be administered annually the ACCESS for ELLs®.

· Review multiple sources to assure authentic assessment information; sources may include student writing samples, portfolios, exhibitions, demonstrations, oral interviews, and other assessment formats solicited from teachers and colleagues.

4. Create a service delivery plan for English language learners. An appropriate program and comprehensible academic studies must be developed to accommodate the student's English proficiency level needs. This program is aligned to state and local standards as required by statute.
A description of an ESL program would include a schedule of ESL instruction developed with the student's ESL and regular content teacher, integrative materials used to support that instruction, extracurricular activities, a line item budget dedicated to supporting the ESL program, and ancillary services (e.g., interpreter services, speech pathology, computer literacy, special needs, gifted/talented) as appropriate.

5. Establish criteria for reclassification, transfer, and exit from the support system. Document the results of all authentic assessments used to determine student exit from the ESL program. Maine stipulates that a Composite Score of Level 6 on the ACCESS for ELLs® is required to exit from an ESL educational program.  Formative multiple measures are needed that include language proficiency tests, psychometric tests, portfolios, and a comprehensive review of all aspects of EL student performance (just as in Step 3). This determination is made by a Language Assessment Committee -- not a single individual.

6. Engage qualified personnel. As with other instructional personnel, ESL staff must be qualified with academic preparation in English-as-a-second-language, as stipulated in the 1991 Office for Civil Rights Memorandum. Such credentials are often part of a state teacher licensure system. Typically, ESL support services that do not supplant the standard curriculum may be provided by an education aide who is supervised by an ESL teacher in collaboration with the student's regular classroom teacher(s).  
7. Set guidelines for monitoring reclassified, exited students. When transferring an EL to another program or reclassifying him/her as English fluent, multiple assessments (such as those described in Steps 3 and 5) must occur. Teachers in the student's new setting (with coordinated support of the ESL teacher) will assess the English-fluent student's academic performance with a view to observing English mastery (reading, writing, speaking, and listening) in formal and informal venues. Mastery of course objectives may require the use of criterion reference testing and other tools to determine how the student compares with his/her English-only peers. Language assessment committee members should follow up on the placement's impact within two weeks of the transfer and continue periodic monitoring for two years after the exit from ESL. Sometimes, it becomes necessary for an EL to return to an ESL intervention, again following program guidelines.

8. Submit the Plan to the school superintendent for review. The team that wrote or revised the Lau Plan presents its draft to the superintendent or an administrative team for their review. Once the Plan is set to be presented as part of the school board or committee's public agenda, those closest to the Plan should appear before the school board and superintendent to respond to questions or comments they may have about the Plan.

9. Superintendent seeks school board approval of the Plan. Once the school board approves the superintendent's Plan, the Lau Plan becomes the official policy of the school district regarding equal access to students of limited English proficiency. It must be strictly adhered to until or unless it is revised and re-submitted to the school board.   An adopted copy of the district’s Lau Plan must be forwarded to the ESL Program, Maine Department of Education, SHS 23,Augusta, Maine 04333.

For assistance in crafting a Lau Plan, contact Project Reach at the University of Maine  http://www.umaine.edu/projectreach/ or telephone: 207 581-3847.
For further consideration:

Policy, Tools, and Essential Components of a Lau Plan
Legal Foundation: Beginning with the Civil Rights Act of 1964, federal statutes require a plan that ensures equal access for English Learners (ELs) to a school's instructional programming. See legal provisions for links to full resources.

· Classroom placement of ELs 

· English language proficiency classification 

· Standardized testing 

· Norm-reference testing 

· Authentic assessments 

· Alternate assessments 

· Monitoring for English fluency 

· Monitoring for achievement of standards 

· Re-classification as Former LEP 

· See also http://www.alliance.brown.edu/tdl/assessment/index.shtml 

Instructional Plan
· Reading, writing, speaking, listening, comprehension 

· Study skills 

· Curriculum materials 

· Sheltered English - see http://www.alliance.brown.edu/tdl/tl-strategies/mc-principles.shtml 

· Native language support (as appropriate) 

Parental Involvement
· Notification of option to have their children participate in program 

· Policy on document translations and interpreters for parents 

· Advisory committees 

· Diverse roles of parents in the schools 

· See "Families & Communities" at http://www.alliance.brown.edu/tdl/community/index.shtml 

Personnel
· Qualified personnel (ESL licensure) 

· ESL staff development 

· Content teacher staff development 

· Wage scales equitable to those of regular classroom teachers 

Coordination Plan
· Staff teaming 

· Cross-grade articulation 

· Portfolio maintenance across grades and content subject areas 

· Communication among multiple ESL teachers and content teachers 

Budget
· Staff 

· Materials 

· Professional development 

Adjunct Services
· "Special subjects" (e.g., humanities, fine arts, gym) 

· Developmental reading 

· Creative writing 

· Course electives (secondary level) 

· Extra-curricular activities, clubs 

· Acculturation support 

· Speech therapy (as appropriate) 

· Special education (as appropriate) 

· Gifted & talented (as appropriate) 

· Interpreter (as appropriate) 

· "At risk" services (as appropriate) 

Other Considerations
· Instructional space 

· Student transportation 

· Inclusion features 

· Civil rights 

· Celebrations 

· Peer support 

· Community ESL advisory committee 

· Mentoring 

· Business sponsorships 

Why should a school district have a policy in place specifically for its English language learners?  SAUs must implement policies for equal access of students for whom English is a second or new language. Those policies are set at the level of the local school board, but they may never supersede federal or state law. These policies may be referred to as a Lau Plan or an Equal Access Plan and may supplement a more comprehensive plan protective of the rights of all students. The important point is that school districts must develop policy, and practice 
must reflect that policy. It may be helpful to view some examples of common misunderstandings that may arise regarding the need for an Equal Access Plan.

Of course, educational policies created at the national level are negotiated at the state and local school district levels as supports are provided to schools, teachers, and their students. In this way, federal policies affect classroom practice in the micro-interactions that occur between teachers and students (Cummins, 2001). Faced with the task of providing consistent and quality instruction within the current socio-cultural climate, content area and English-as-a-second-language teachers, as well as building administrators, are often left to navigate policy complexities and even contradictions with no support beyond their borders. Their tasks are uniquely daunting, given the complexity and interaction of the varied social, political, legal, and economic contexts needed to support the nation's 5 million English language learners, 40% of whom are enrolled in rural schools.

This document can be found online at http://www.maine.gov/education/esl/laucrafting.html
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ACRONYMS

· W-APTTM: WIDA ACCESS for ELLs® Placement Test
· MODEL(:  Measure of Developing English Language
· LEP: Limited English Proficient (also, EL-English Learner; ELL-English Language Learner)

· FLEP: Former Limited English Proficient
* Students who transfer from a different district or state and have already exited from an  

  ESL program are Former Limited English Proficient (FLEP).
HOME LANGUAGE SURVEY
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2012-13 Academic Year

Dear Parent(s)/Guardian(s):

 

Under the terms of a federal project administered by the Maine Department of Education, data must be collected on home language usage for all kindergarten and incoming new students.  Also, schools are required under federal civil rights laws to identify all students whose home language is not English.  Parents and guardians are most qualified to provide the school with this information. Please take a few moments to complete the questionnaire on the reverse side of this page about the language(s) spoken in your home.  After answering the questions, please have your child return the questionnaire to his/her teacher promptly.

 

You may be assured that the information that you provide in the questionnaire will be used only to assist in planning programs to provide appropriate educational opportunities to all students in your school.  The federal government will receive group data only.  Access to the information provided in the short survey cannot be released without permission from you.  Only those persons with legitimate educational interests will have access to this information.

 

Do not hesitate to call your school principal if you have questions about the survey.  Thank you for your assistance in helping us meet this requirement.

 

Sincerely,

Nancy Mullins

Elementary and Secondary Education Act, Title III 
(Language Instruction for Limited English Proficient and Immigrant Students)

HOME LANGUAGE SURVEY
(Name of School Administrative Unit)

Student’s Name___________________________________________ Date________________

School__________________________________________________ Grade_______________ 
Please do not leave any question unanswered.
1.   What language did your child FIRST speak? ____________________________________

2.    What language do you MOST OFTEN use when speaking to your child at  home?  

       _________________________________

3.   What language does your child MOST OFTEN speak at home? 
       _________________________________ 

4.   What language does your child MOST OFTEN speak outside the home?
      __________________________________
         


TO THE TEACHER:

Have you observed this student use a language other than English?    ____ Yes      ____ No

PLACE THE ORIGINAL OF THIS COMPLETED DOCUMENT IN THE STUDENT’S 
PERMANENT RECORD FOLDER


Individual Language Acquisition Plan / ILAP
It is recommended that each student designated as EL have an Individual Language Acquisition Plan/ILAP [also called Individual English Language Plan/IELP or Individual Learning Plan/ILP or other similar titles] which should be updated annually until the student achieves Former LEP (FLEP) status. 
The Language Assessment Committee (LAC) develops the Individual Language Acquistion Plan/ILAP, which outlines a personalized action plan for language development. Placement and services must include supplemental student support that will enable the English Learner to acquire language proficiency and meet Maine’s content standards.

Elements:  Placement / Reclassification / Exit
The ILAP should contain:

· Timeline for Review/Reclassification, Criteria/Goals, and Objectives/Exit Criteria.

· Recommendations for modifications, placement and amount of services that will be provided. 

· The LAC reviews the EL student’s progress and determines reclassification.  (LAC meetings typically are scheduled and conducted by the ESL teacher.)

A Language Progress File should be started and maintained by the EL Instructor to document all action regarding the individual student in relation to her/his Individual Learning Plan.

The Individual Language Acquistion Plan/ILAP 
The LAC should use the following guidelines in implementing the ILAP: 

1. Ensure full consideration of each student’s language background before placement in an English language instruction educational program.

2. Ensure implementation of systematic procedures and safeguards related to appropriateness of identification, placement, assessment, instructional and support programs, and program exit.

3. Review student’s progress in language acquisition and academic achievement annually.

4. Convene as needed to discuss changes or adjustments in the EL’s instructional services.

5. Identify accommodations needed on state assessments, as well as additional classroom strategies and accommodations as appropriate.
6. Communicate in a timely manner the student’s ILAP with faculty and staff who interact with and provide instruction for the child and parents.

7. Ensure the ILAP describes how the school will involve the student’s parents in the ILAP as well as communicate with the student’s parents in their native language.

8. Determine and record the date of placement into the EL program so that “Length of time in LEP/EL Program” is established.   
When an EL student may require possible Special Education services and language is clearly not the issue, then the EL or LAC staff must follow the SAU’s appropriate protocol, and the EL staff member(s) should be part of the IEP team.  Once language has been eliminated as the sole reason for referral for special services, then EL students must be provided Special Education services in the same way as all other students.

"All English Language Learner students have the right to appropriate language support services until they achieve English proficiency, and when educational agencies terminate such services prematurely, they deny these students the equal educational opportunity that federal law guarantees them," said Thomas E. Perez, Assistant Attorney General for the Civil Rights Division.   http://www.justice.gov/opa/pr/2010/July/10-crt-800.html
By Mary Ann Zehr 
Feds Say Districts Can't End Services to ELLs 'Prematurely' 

Posted: 16 Jul 2010 

http://blogs.edweek.org/edweek/learning-the-language/2010/07/feds_say_districts_cant_end_se.html
The civil rights division of the U.S. Department of Justice has announced that with the adoption of new administrative rules, the Illinois State Board of Education has satisfied a concern federal officials had that Illinois school districts weren't providing adequate services to English-language learners.

And in the July 13 press release making that announcement, Thomas E. Perez, the assistant attorney general for the civil rights division, states that an English-language learner in this country has the right to receive special help to learn English as long as he or she has that label.

"All English-language learner students have the right to appropriate language support services until they achieve English proficiency, and when educational agencies terminate such services prematurely, they deny these students the equal educational opportunity that federal law guarantees them," Mr. Perez said in the press release.

In the decade I've been reporting on these students, this is the clearest statement I've seen from a high-level federal official saying schools need to provide special help to ELLs as long as they are in that category. From some of the audits I've read of services to ELLs in large urban school districts, I gather that many ELLs do not get special help to learn the language once they reach intermediate or advanced levels of English proficiency but haven't yet tested as fluent.

The Justice Department press release says federal officials previously determined that the Illinois board was violating the Equal Educational Opportunities Act of 1974 because it only required school districts to keep English-language learners in special programs to learn the language for three years. That civil rights law says a school district must "take appropriate action to overcome language barriers that impede equal participation by its students in its instructional programs."  
The statement says that the Illinois board responded that Illinois school districts weren't violating federal law, but the board would amend its administrative rules to clarify that ELLs have a right to receive services after three years if they haven't yet attained proficiency in English. In Illinois, students are considered to be ELLs until they pass the state's English-language-proficiency test.
In a phone interview today, Darren Reisberg, the general counsel for the Illinois State Board of Education, told me that federal officials had asked state officials how they knew that ELLs were receiving a meaningful educational experience after they left special programs to learn the language. The state officials answered that they stood ready to investigate any complaints that ELLs weren't appropriately served after the three-year time period, but hadn't received any such complaints, he said.

The new rules, expected to go into effect by the end of the month, require school districts to submit to the board of education plans outlining how ELLs are served beyond year three, the qualifications of staff involved in those services, and the resources and materials used to support them. (The rules don't say that a district has to provide the same kind of services after three years that it did for the first three years that a student was learning English.)

The purpose of the new rules, Reisberg says, is to say: "Hey, districts, just remember all students need to receive a meaningful educational experience, and you have to show us in a plan how you are doing that."

Reisberg said that with parental consent, ELLs can stay in special programs to learn English for more than three years. He said the Illinois board has asked the Justice Department for guidance on what a meaningful educational experience looks like for ELLs after three years of special help, but the federal government hasn't yet delivered it. "At this point, we're shooting in the dark," he said.

I've sent an e-mail to the Justice Department asking for further comment and a response on whether federal officials will issue guidance on what kind of language support is appropriate for ELLs who have already received services for a very long time. 

Department of Justice
Office of Public Affairs

FOR IMMEDIATE RELEASE

Tuesday, July 13, 2010

Justice Department Announces Changes in Illinois Rules Concerning English Language Learner Students

WASHINGTON – Today, the Justice Department announced that, pursuant to its agreement with the Illinois State Board of Education (ISBE), the state has finalized administrative rules that will ensure school districts throughout Illinois provide appropriate language support services to English language learner (ELL) students until they no longer need them.
The United States previously determined that ISBE was violating the Equal Educational Opportunities Act (EEOA) because its rules and guidance did not ensure that school districts serve ELL students beyond the state’s three-year requirement for specific ELL programs. ISBE denied violating the EEOA but agreed to amend its rules and to issue guidance to make clear that ELL services must continue beyond year three until ELLs achieve English proficiency on the state’s mandated test. The amended rules, which will take effect once filed with the Illinois Secretary of State, require school districts to submit to ISBE for review and monitoring a plan outlining: the ELL services to be provided beyond year three, the qualifications of the staff providing such services, and the resources and materials needed to support these services.
"All English Language Learner students have the right to appropriate language support services until they achieve English proficiency, and when educational agencies terminate such services prematurely, they deny these students the equal educational opportunity that federal law guarantees them," said Thomas E. Perez, Assistant Attorney General for the Civil Rights Division. "We applaud the Illinois State Board of Education for making this right clear through its amended rule."
The enforcement of the Equal Educational Opportunities Act of 1974 at both the state and district levels is a top priority of the Justice Department’s Civil Rights Division.
Additional information about the Civil Rights Division of the Justice Department is available on its website at www.justice.gov/crt .
English Learners with Possible Learning Disabilities
Students who have been identified as LEP can also be served under other federal programs (Title I, Migrant Education, Exceptional Children, etc.) provided that they meet eligibility requirements for these programs. In addition, the services rendered under these programs cannot supplant the district responsibility to meet the language needs of LEP students, but in fact provide support to LEP students receiving language instruction within an EL program.

(
Federal Public Law 105-17 June 4, 1997 "(d) PURPOSES. - The purposes of this title are - "(1) (A) to ensure that all children with disabilities have available to them a free appropriate public education that emphasizes special education and related services designed to meet their unique needs and prepare them for employment and independent living.”

There are English learners who have special education needs and should be referred for assessment by pursuing the IDEA procedures as required.  IDEA is applied for any student with a disability ages 5 – 21 and the special education assessment, identification, and services process would need to be followed.   

An appropriate referral to special education should happen only after all other avenues have been explored, and you suspect that the child’s needs can NOT be met in the regular education classroom, or with only ESL services.

The issue is not whether a student is an English learner, but whether the student has met eligibility requirements under the Individual with Disabilities Education Act (IDEA).  The following comes from the section in IDEA dealing with eligibility of Limited English Proficient (LEP) students (the full text of IDEA can be accessed below):

“ (5)  Special rule for eligibility determination.  – In making a determination of eligibility under paragraph (4) (A), a child shall not be determined to be a child with a disability if the determinant factor for such determination is – 
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(A)  lack of appropriate instruction in reading, including 
        in the essential components of reading instruction 
       (as defined in section 1208(3) of the Elementary and 
       Secondary Education Act of 1965);

               
(B)  lack of instruction in math; or


(C)  limited English proficiency.
Individual with Disabilities Education Act (IDEA) 
· IDEA is monitored by the Office of Special Education and Rehabilitative Services in the Department of Education 

· IDEA ensures equality of opportunity for children with special needs. IDEA was reauthorized in 2004. 
· For full text of reauthorized legislation click here …In particular, the sections in IDEA dealing with Limited English Proficient (LEP) students: section 614 paragraph (5) (c) states that LEP does not equal special disabilities; section 614 D states that LEP students who qualify as special needs are considered in IEP; section 671 (iii) requires parent training and information centers for parents of LEP students with special needs for assistance and support services 

The fact that the student is also a language learner does not mean that special education can be pursued less intently.  If a disability is suspected, it must be investigated.   Please note that language can not be determined to be the predominant influence on the learning difficulties.  This does not mean that an English learner can not be referred for special education; it means that language proficiency can not be the ONLY reason for the referral.  Conversely, that means that if a disability is identified and services deemed necessary, then a program must be planned.  The language assessment is contributing data for those services. 
Testing a student in the language he/she is most proficient is best, though that may not always be possible.  It may be helpful to have an interpreter available to assist the special education person administering the assessments.  Also consider using the Bilingual Verbal Ability Test (BVAT) to begin assessing the child. See www.riversidepublishing.com/products/bvatNU. 

The Maine Unified Special Education Regulations stipulate four State-required special education forms.  The Advance Written Notice, the IEP, the Parental Consent for Evaluation, and the Written Notice can be located at http://www.maine.gov/education/forms/specservices.htm.  The four State-required special education forms are translated into Arabic, traditional Chinese, Khmer, Somali, Acholi, Nuer and Spanish. If you have any questions regarding the forms, please contact Susan Parks at susan.parks@maine.gov or (207) 624-6644.  In addition, questions about parent rights, due process, complaints about an English learner not receiving services should be directed to the MDOE due process consultants (207 624-6644).
If a parent is seeking assistance with advocacy, refer them to the State’s advocacy agency, The Disability Rights Center. (www.drcme.org, (800) 452-1948 (v/tty).
For specific information about the Maine’s special education regulations, go to the special services webpage http://www.maine.gov/education/speced/index.htm where Chapter 101 – ME’s special education regulations can be found. The website also has the Procedural Safeguards which state the rights of parents on behalf of their children with disabilities.
Being an “English Learner” in and of itself would not qualify a child for special education. It is necessary to determine through evaluations and classroom observation that the student had a disability that required specialized instruction. Not having English as a first language is not a disability requiring special education instruction. However, if an English learner was found to have a learning disability or an emotional disability, that English learner could be found eligible for special education for that reason. 
((((((((((
The following “English Language Learners KnowledgeBase” offers information to assist in the referral process.   The site offers information directed for Administrators and for Teachers.


The English Language Learner KnowledgeBase
http://www.mc3edsupport.org/community/knowledgebases/Project-1.html
Ensure Appropriate Placement of ELL Students in Special Education Programs
Guideline: As part of the English Learner program, the SAU should have policies in place regarding ELL students participating in special education programs. ELs placed in special education programs should have notations about their home language and background placed in their special education student file.
The following links offer samples of what can be found within the “KnowledgeBases” for Administrators and Teachers.  The link at the top of this page accesses the full websites.  
[image: image6.png]


Individual Education Plan
When developing an individual education plan (IEP), state law usually requires the IEP team to be attentive to cultural and language differences. Each state's department of education has information to aid IEP teams in the process of formulating an individual education plan. This document offers links to each state's requirements. Also see http://www2.ed.gov/parents/needs/speced/iepguide/index.html. 
[image: image7.png]


OCR PAR Issues Brochure - Special Education 
This document contains the special education section from the OCR Region VII office's Profile, Assessment, and Resolution (PAR) Region pilot project. The brochure provides guidance on special education programs for ELL students.

[image: image8.png]


OCR Self-Assessment Guide
This guide is part of a OCR Region VII pilot program to encourage partnership approaches to civil rights compliance. It assists school systems to voluntarily comply with Title VI of the Civil Rights Act of 1964 regarding equal educational opportunities for national origin minority students who are English language learners. Included is a specific section covering special education programs and LEP students.
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Legal Rights: The Overrepresentation of Culturally & Linguistically Diverse Students in Special Education 

Authored by the National Center for Culturally Responsive Educational Systems, this document offers "guidance for practitioners on the federal laws guaranteeing a free and appropriate public education and protecting students with disabilities from discrimination."
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Programs for English Language Learners - Other District Programs 

This document from the Office for Civil Rights offers guidance on establishing programs for English language learners. This reference addresses equal access for ELL students to the full range of district programs, including special education, Title I, gifted and talented programs, and nonacademic and extracurricular activities.
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Serving English Language Learners with Disabilities - Placement of LEP Students 

This document contains a link to the Illinois manual titled 'Serving English Language Learners with Disabilities.' While this manual is written as a resource for Illinois educators, all educators will find the general information it contains useful. 

((((((((((
Recommended reading regarding English Learners with Special Needs
You can read and download this issue of AccELLerate! on the National Clearinghouse for English Language Acquisition website in pdf format at:  http://www.ncela.gwu.edu/accellerate/spring2011/ 

This particular publication offers cogent that address the characteristics of English learners with special needs (ELSN), effective intervention practices, and recommendations for professional development. Three papers focus on issues related to the identification process: the need for culturally responsive practices, the proportion of ELs identified with specific learning disabilities, and pre-referral processes in school districts. Two articles point to the need to distinguish between language impairment and typical language development in elementary and middle-school ELs. Attention is given to the perceptions on students with interrupted formal schooling in the special education context; analysis of the beneficial impact of peer tutoring on tutor learning; and the needs of ELs with disabilities during transition to adulthood. Two papers deal with professional development issues: a description of effective PD practices, and a review of special education teacher preparation programs and coursework relevant to ELSN students. Also included are practical implications and guidelines for practitioners in the field. 
((((((((((
Processes and Challenges in Identifying Learning Disabilities Among Students Who Are English Language Learners in Three New York State Districts

HYPERLINK "http://ies.ed.gov/ncee/edlabs/regions/northeast/pdf/REL_2010085.pdf" 
. February 2010; Sánchez, M. T., Parker, C., Akbayin, B., & McTigue, A.; Washington, DC: U.S. Department of Education, Institute of Education Sciences, National Center for Education Evaluation and Regional Assistance, Regional Educational Laboratory Northeast and Islands (Issues & Answers Report, REL 2010–No. 085); 52 pages; ERIC Document #ED508343. 
From the ERIC Abstract: “Using interviews with district and school personnel and documents from state and district websites in three districts in New York State, the study examines practices for identifying learning disabilities among students who are English language learners and the challenges that arise. … It identifies eight challenges to the identification of learning disabilities in students who are English language learners and five interrelated elements that appear to be important for avoiding misidentification. The eight challenges are: (1) Difficulties with policy guidelines; (2) Different stakeholder views about timing for referral of students who are English language learners; (3) Insufficient knowledge among personnel involved in identification; (4) Difficulties providing consistent, adequate services to students who are English language learners; (5) Lack of collaborative structures in prereferral; (6) Lack of access to assessments that differentiate between second language development and learning disabilities; (7) Lack of consistent monitoring for struggling students who are English language learners; and (8) Difficulty obtaining students' previous school records. Appendices include: (1) Study methods; (2) Research on identifying learning disabilities among students who are English language learners; (3) Interview protocols; and (4) Cross-district demographics, organizational structure, and programs for students who are English language learners in middle school.” 


An informative PowerPoint presentation, “Identifying English Language Learners with Learning Disabilities,” by Janette Klingner of the University of Colorado at Boulder, July 2010, can be viewed at http://ucboces.schoolwires.com/4088101227101025820/lib/4088101227101025820/Klingner_ELLs_with_learning_disabilities.pptx     
An informative article,   “How Do We Identify Learning Disabilities in English Language Learners?” can be found at http://archive.relnei.org/issues.php?issueid=4.   The 8 points below are presented in this article.

Challenges in Identifying Learning Disabilities in English Language Learners

1.    Difficulties with policy guidelines

2.    Different stakeholder views about timing for referrals of ELLs

3.    Insufficient knowledge of disabilities, second-language development, and students’ cultural    backgrounds among personnel involved in identification

4.    Difficulties providing consistent, adequate services to students who are ELLs

5.    Lack of collaborative structures in pre-referral

6.    Lack of access to assessments that differentiate between second-language development and learning disabilities

7.    Lack of consistent monitoring for struggling students who are ELLs

8.    Difficulty obtaining students’ previous school records

Source: “Processes and Challenges in Identifying Learning Disabilities Among Students Who Are English Language Learners in Three New York State Districts,” Institute of Education Sciences

((((((((((
The following organization and its website offers information about language testing for English language learners:

National Center for Research on Evaluation, Standards, & Testing (CRRESST) 
According to the website: “CRESST conducts research that improves assessment, evaluation, technology, and learning.” Its publications include this 2008 report: Recommendations for Assessing English Language Learners: English Language Proficiency Measures and Accommodation Uses. 
(((((((((((((((((
Serving PreK English Learners (ELs)

Once a school starts a public PreK program, the same services are required as in any other elementary grade, geared toward the appropriate developmental level of a four year old.  

Public preschool PreK students have the same rights as K-12 students, so for placement and program of services, they have to be assessed for English language proficiency and provided EL services.  However, you do not have to test PreK students annually with our English language proficiency assessment (ACCESS for ELLs®).  However, you do need to screen and provide EL services.

Maine has a specific definition of "public preschool program," and is creating separate standards in some instances and using the same in others (to expand the definition to include public preschool program through Grade 12.).  In essence, though, those public preschool students have the same "rights' as K-12 students - which means that anytime “K-12” appears in statute or rules and regulations, “PreK-12” is indicated if a public school offers PreK.  

As in any PreK-12 public school program, schools are required to administer the Home Language Survey (HLS) to all new enrollees to identify English learners, and once a student is identified as an EL, to provide services and programming to all ELs.   Go to http://www.maine.gov/education/esl/requir.htm.  

Schools should refer to the School Administrative Unit's (SAU's) Lau Plan and work with its English as a Second Language (ESL) endorsed teacher and Language Acquisition Committee (LAC) to ensure that federal and state laws are properly implemented.

PreK is a relatively new field, and materials and information are limited.

For questions in Maine specific to PreK programs contact:

Early Childhood Consultant

Maine Department of Education

Augusta, ME 04333

PHONE:   207-624-6632

www.maine.gov/education/fouryearold 

Sample Resources

The Auburn (Maine) School Department is using the “Balloons” Program with their Pre K English language learners.   Balloons (Scott Foresman Kindergarten, Level 3 – authored by Mario Herrera and Barbara Hojel) is an imaginative three-level language course for three-, four-, and five-year olds that introduces children to English through play.  Balloons uses the same pedagogy pioneered and proven in New Parade--from the Warm Up, Presentation, Practice, and Application through Assessment and Enrichment. Children learn English playfully through song, chants, games, TPR (Total Physical Response), and art projects. 


Don Bouchard, a WIDA consultant (www.wida.us) who works with Maine Department of Education’s ESL programs, suggests assessing PreKs using a combination of the K-W-APT( or MODEL( (see the WIDA website) and early assessments as well as contextual and qualitative information to get a picture of the home and history of the child.  

Wisconsin recommends the K-W-APT( or the MODEL(, which are the screeners used for Kindergarten.  Wisconsin recently posted the guidelines for assessing 4-year-olds and the language development profile for use by districts.  These guidelines are found on their bilingual/ESL program web pages at:  http://www.dpi.wi.gov/ell/speded.html. 

The ELLLEY Project of WestEd may be a resource:

ELLLEY Project – English Learners, Language and Literacy in the Early Years

Contact Ruth Gutierrez at 415-289-2320, rgutier@WestEd.org or Ann-Marie Wiese at 415-289- 2343, awiese@WestEd.org or visit www.wested.org/cs/we/view/pj/578. 

((((
Visit these websites for PreK resources: 

http://www.colorincolorado.org/educators/ell_resources/prek  (Colorado)
Information and guidance for serving English Learners in pre-school and kindergarten settings (Kentucky)
http://www.preknow.org/advocate/confcalls/language.cfm  (Pew Center)
http://eclkc.ohs.acf.hhs.gov/hslc/tta-system/teaching/eecd/Dual%20Language%20Learners%20and%20Their%20Families/Learning%20in%20Two%20Languages/edudev_bul_00016_012107.html   (Head Start)
((((
Literacy Instruction for English Language Learners Pre-K-2 
Guilford Press | Diane M. Barone | 2007/11/10 
ISBN 13: 9781593856038 
Summarizing current research and weaving it into practical instructional strategies that teachers can immediately use with young English language learners (ELLs), this book addresses a major priority for today’s primary-grade classrooms. All aspects of effective instruction for ELLs are explored: oral language development and instruction, materials, word study, vocabulary, comprehension, writing, and home–school connections. Assessment is discussed throughout, and is also covered in a separate chapter. The volume is packed with realistic examples, lesson planning ideas, book lists, on-line resources, and reproducibles. Discussion and reflection questions enhance its utility as a professional development tool or course text. 


Serving Foreign Students – Federal Guidance, December 2010, and State Guidance, May 2011 (current for 12-2011)
PLEASE NOTE:  If a foreign student is coded in Infinite Campus/MEDMS/PowerSchool as LEP, that foreign student must be administered the ACCESS for ELLs®.

From: Bentley-Memon, Millicent, U. S. Department of Education 

Date: Wednesday, December 01, 2010 
Subject:    Serving foreign students
Below find the most current information that we have been offering to States from a Title III perspective related to identification, ELP assessment of, and services for foreign exchange students who are English learners, based on consultations with our Office of the General Counsel and Office for Civil Rights (OCR).  

First, regarding ELP assessment, under the Elementary and Secondary Education Act (ESEA), as amended, an exchange student would not be exempt from any Title I required assessment, specifically, in this case, the annual State English language proficiency assessment.  A limited English proficient (LEP) student, who happens to be a foreign exchange student, would also be included in a local educational agency’s (LEA) count of LEP students for purposes of allocating funds under Title III section 3114(a) of the ESEA.

Second, we have the information below which pertains to identification of and services to foreign exchange students who are LEP.  This information was obtained from ED’s OCR, and addresses whether foreign exchange students enrolled in public elementary or secondary schools in the United States are covered by the Lau v. Nichols provisions:  

For a foreign exchange student who is enrolled in a public elementary or secondary school in the United States, and who is LEP, based on the language of Title VI and the Lau holding, such a foreign exchange student is a “person in the United States,” and the Lau provisions would therefore apply.    

Title VI of the Civil Rights Act of 1964 (Title VI) prohibits discrimination based on race, color, or national origin in programs or activities receiving Federal financial assistance.  Title VI provides that “No person in the United States shall, on the ground of race, color, or national origin, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving Federal financial assistance.”  In Lau v. Nichols, the U.S. Supreme Court held that school districts must take affirmative steps to help students with limited English proficiency (LEP) overcome language barriers so that they can participate meaningfully in each school district’s programs.  See 414 U.S. 563 (1974).  

OCR’s December 1985 Title VI policy memorandum,  Title VI Language Minority Compliance Procedures, is based in part on the court decision in Castaneda v. Pickard, 648 F.2d 989 (5th Cir. 1981).  In summary, OCR’s 1985 policy states that a school district must identify which of its national-origin minority students have limited English proficiency and
provide them with an effective program that affords meaningful access to the district’s 
educational program.  

In September 1991, OCR issued a “Policy Update on Schools’ Obligations Toward National Origin Minority Students with Limited-English Proficiency” (1991 Policy Update).   OCR’s 1991 Policy Update lists three criteria for assessing whether a district is providing – consistent with Title VI -- appropriate language services to LEP students:  (1) whether the program the recipient chooses is recognized as sound by some experts in the field or is considered a legitimate experimental strategy; (2) whether the programs and practices used by the school system are reasonably calculated to implement effectively the educational theory adopted by the school; and (3) whether the program succeeds, after a legitimate trial, in producing results indicating that students' language barriers are actually being overcome.  The 1991 Policy Update also outlines ways to determine the Title VI sufficiency of criteria established by a district for determining whether LEP students no longer require alternative language services.  This document is available at http://www.ed.gov/about/offices/list/ocr/docs/lau1991.html. 

Millie Bentley-Memon, Ph.D. 
Education Program Specialist 
Title III State Consolidated Grant Group 
Student Achievement and School Accountability Programs (SASA) 
Office of Elementary and Secondary Education (OESE) 
U. S. Department of Education 
LBJ Building 
400 MD Avenue, SW, 3W244 
Washington, DC  20202-6132 
Tel: 202-401-1427 
Millicent.Bentley-Memon@ed.gov 
Maine Department of Education 

Serving Immigrants and Foreign Students
ADMINISTRATIVE LETTER:  39
POLICY CODE:   IH
TO:  

Superintendents of Schools
FROM:  
Stephen L. Bowen., Commissioner of Education 
DATE:  
May 26, 2011
RE:  

Immigrants and Foreign Students 
Topics included in this letter:

· Enrollment of immigrants and foreign students

· Determination of English proficiency required

· Program of services to immigrants and foreign students

· State assessments required for immigrants and foreign students

School administrative units (SAUs) are required under federal law to enroll children regardless of citizenship or immigration status.  While the federal guidance offered here relates to immigrant students, the Department has confirmed that it applies equally to foreign students attending a Maine public school as either an exchange student or a tuitioned student.

Title VI of the Civil Rights Act of 1964 prohibits discrimination based on race, color, or national origin, among other factors, by public schools. In addition, Plyler v. Doe, the 1982 decision by the U.S. Supreme Court, held that a state may not deny access to a basic public education to any child, whether that child is present in the country legally or not.

School administrative units are not to discourage the enrollment of undocumented immigrant children by asking about their immigration status, denying enrollment to those with foreign birth certificates, or denying enrollment to children whose parents decline to provide their Social Security numbers or race and ethnicity information.  Federal regulations allow schools to ask for children’s Social Security numbers to be used as student identifiers. However, they should inform parents of the purpose and that disclosure of such numbers is voluntary. Schools may not deny enrollment if parents refuse to provide a child’s Social Security number.

The federal Education and Justice Departments stress in a fact sheet and a question-and-answer document that schools may require proof that a child lives within SAU boundaries. This may include lease agreements, utility bills, or other documents, but schools may not ask parents about a child’s immigration status to establish residency.

Schools may also ask for birth certificates to establish that a child falls within minimum and maximum age requirements, but they may not bar enrollment because a child has a foreign birth certificate or no birth certificate.   (To determine age of the child, in lieu of birth certificate for proof of age go to: Resource Guide: Serving Maine’s English Learners )

Moreover, SAUs are responsible for identifying which of its students have limited English proficiency and providing them with an effective program that affords meaningful access to the SAU’s educational program (Office for Civil Rights December 1985 Title VI policy memorandum, Title VI Language Minority Compliance Procedures).  This means that the SAU is responsible for administering the home language survey to all students, assessing them on the English language proficiency assessment screener test (W-APT), and, if identified as an English learner, providing them with an effective English language acquisition program.  The SAU is required to determine the components of this program, i.e., whether it includes tutoring, additional classroom support, materials, teacher sheltering of instruction, or other strategies.

Under the Elementary and Secondary Education Act (ESEA), as amended, a foreign student would not be exempt from any Title 1 required assessment.  Additionally, if the student is identified as an English learner, s/he must also participate in the annual State English language proficiency (ELP) assessment the ACCESS for ELLs®.

If you have questions regarding foreign students, please contact Nancy Mullins at 624-6788 or via email at:  nancy.mullins@maine.gov
Assuring Meaningful Access

Communicating with national-origin language minority parents about school related matters in a language they understand is a crucial aspect of assuring meaningful access. In this regard the U.S. Department of Education's Office for Civil Rights has issued agreement letters resulting from investigations alleging that schools receiving federal funds have discriminated against national-origin language minority parents by failing to provide information in languages they understand. This document offers information on two such complaints against the Tucson Unified School District (TUSD). Though the agreement is specific to TUSD it does illustrate OCR's areas of concern and point out important issues for school districts. 
To aid recipients of Federal financial assistance maintain programs that assure meaningful access for all people they serve, the Federal Interagency Working Group on LEP has developed a self assessment and planning tool that school districts can use. The Self Assessment Planning Tool offers the legal guidance that school districts must follow in assuring meaningful access for ELL students and their parents. The following additional resources offer information from the Interagency Working Group on LEP at the U.S. Department of Justice as well as several checklists practitioners can utilize to assess how well their school district assures meaningful access.
	Additional Resources 

	Language Assistance Self-Assessment Planning Tool 
A self-assessment planning tool developed by the Interagency Working Group on LEP at the U.S. Department of Justice. The assessment addresses the following four factors: the number or proportion of LEP persons eligible to be served or likely to be encountered by the program or grantee/recipient; the frequency with which LEP individuals come in contact with the program; the nature and importance of the program, activity, or service provided by the program to people's lives; and the resources available to the grantee/recipient and costs. 

	Meaningful Access for People Who Are Limited English Proficient 
The web site for the Interagency Working Group on LEP 


	Assessing Access Checklists 

	Self Assessment Worksheet - Adapted from the Language Assistance Self-Assessment Planning Tool developed by the Interagency Working Group on LEP at the U.S. Department of Justice. 

	Language Access Assessment - Compiled from various sources and the U.S. Department of Justice LEP Guidance by the National LEP Advocacy Task Force. 


Sources: 
(  U.S. Department of Education, Office for Civil Rights 
(  Interagency Working Group on LEP, C/O Coordination and Review Section - NYA, Civil Rights Division, 
    Department of Justice, 950 Pennsylvania Ave., NW, Washington DC 20530 
MEETING THE ADMINISTRATIVE NEEDS OF MAINE’S ENGLISH LEARNERS (ELs)
SELF-ASSESSMENT GUIDE

	Your School Administrative Unit (SAU) uses a Home Language Survey to identify all students who have a primary or home language other than English, and the staff is knowledgeable of this procedure.
	YES
	NO

	Your SAU conducts a language proficiency assessment using the W-APT( or MODEL( for students who have been identified to have a primary or home language other than English.
	YES
	NO

	There are no substantial delays in placing ELs into an appropriate English as a Second Language (ESL) program.
	YES
	NO

	Your SAU provides translations and uses interpreters to communicate with parents who do not speak or read English.
	YES
	NO

	Parents are involved in the process of placing ELs in an appropriate ESL educational program.
	YES
	NO

	Programs are available for ELs at each grade level.
	YES
	NO

	ELs have access to the full curriculum including (both required and elective courses including vocational education); have opportunities for full participation in special opportunity programs (e.g. Gifted & Talented, Advanced Classes); are integrated in physical education, music, arts, etc.; and participate in classes, activities and assemblies with all other students.
	YES
	NO

	The quality of facilities and services to ELs are comparable to those available to all other students.
	YES
	NO

	The quality and quantity of instructional materials meet the English language and academic needs of ELs and are comparable to materials provided all other students.
	YES
	NO

	Your SAU has certified teacher(s) with the ESL endorsement.
	YES
	NO

	Your SAU has established qualifications that the teachers’ aides must meet. 
	YES
	NO

	There is coordination of curriculum between teachers for ELs and teachers in regular classroom programs.
	YES
	NO

	Your SAU supports and provides high-quality professional development to ESL teachers and other personnel to improve instruction to and assessment of ELs. 
	YES
	NO

	Your SAU has a board adopted Lau Plan.
	YES
	NO

	ELs in the high school program earn credits toward graduation.
	YES
	NO

	Your SAU follow appropriate exit criteria for ELs in an ESL program.
	YES
	NO

	Your SAU monitors for two years the academic progress of ELs who have exited.
	YES
	NO

	Your SAU has a system to evaluate the success of its ESL program.
	YES
	NO


If you need assistance in serving your English Learners, contact:

The English as a Second Language/Bilingual Programs at the Maine Department of Education

State House Station 23  (  Augusta, Maine 04333

(207) 624-6788  (  esl.doe@maine.gov
or visit the Maine Department of Education, English as a Second Language website at

www.maine.gov/education/esl/index.shtml 
MDOE ESL/Bilingual Program Professional Development Webinars 

Archived at http://www.maine.gov/education/esl/webinars/index.html 
“Teaching Academic Writing is Like Making Biscuits”

“Starting Up the School Year: ‘The ESL Go-To Chart’”

"Using ACCESS for ELLs® Data to Inform Instruction"

“Crafting Content Language Objectives"
 “Understanding Academic Language”

“Working Effectively with Spoken Language Interpreters – Tips & Considerations” "Immigrants in Maine's Schools: 
An Overview of Immigration Law and Other Issues Affecting Students and Families"

“ELL Nuts and Bolts of Methods, Curriculum, Linguistics and Diversity”

"Collaboration for ELLs: When Two are Better than One"  (Part 4 of 4)
"Structuring Formative Assessments of Language within the Curriculum"  (Part 3 of 4)
"Lesson Planning & Differentiation: Enacting a lesson based on the ELP Standards" (Part 2 of 4)
“How ACCESS for ELLs® levels play out in the classroom"   (Part 1 of 4)
"Using ELL Student Data to Support Collaboration"

"Strengthening Academic Content Literacy for ELLs"
"Academic Language and Literacy for ELLs"

Recommended external webinars are also archived

Nancy Mullins, Director


Gail Benvenuta, Program Assistant


Maine Department of Education


English as a Second Language/Bilingual Programs
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These acronyms/terms are broadly used interchangeably:


(  EL = English Learner    (  ELL = English Language Learner    (  LEP = Limited English Proficient    (  ESL = English as a Second Language	


(  ESOL = English for Speakers of Other Languages    (  TESOL = Teaching English to Speakers of Other Languages
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ENGLISH LANGUAGE LEARNER IDENTIFICATION, PLACEMENT, AND ASSESSMENT 





Language Other Than English? �YES





General Education





Language Other Than English? NO





Administer the Home Language Survey





Struggling ELs


may be


re-designated for


EL services








Screen with 


W-APT( or MODELTM





Score of 6 or higher - student does not require services











Score is below 6 –


Place in ESL Program





EXIT Status�Level 6 Monitoring Year 1 �








FLEP* 





EXIT Status�Level 6 Monitoring Year 2 �
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Individual Language Acquisition Plan/ILAP   
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We have not succeeded  


  in answering all your  


  problems.  The answers 


  we have found only serve 


  to raise a whole set of 


  new questions.  In some  


  ways we feel we are as  


  confused as ever, but we 


  believe we are confused on


  a higher level and about 


  more important things.








Serving Maine’s English Learners     11

