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FINDINGS OF FACT, CONCLUSIONS OF LAW, AND DECISION

On September 18, 2007, the Department of Marine Resources (“DMR”) received an application from Taunton Bay Oyster Co., Inc., of Ellsworth, Maine, for a standard aquaculture lease on 19.38 acres apportioned among five separate lease tracts located in the coastal waters of the State of Maine, in Taunton and Hog Bays in the Town of Franklin in Hancock County, for the purpose of cultivating American oysters (Crassostrea virginica) using suspended and bottom culture techniques.  DMR accepted the application as complete on November 19, 2007.   No one intervened in this case.  DMR held a public hearing on this application on July 22, 2008, in Franklin, Maine.  
1.  THE PROCEEDINGS

Notices of the hearing and copies of the application and DMR site report were sent to numerous state and federal agencies for their review, as well as to a number of educational institutions, aquaculture and environmental organizations, the Town of Franklin and the Franklin Harbormaster, members of the Legislature, representatives of the press, riparian landowners, and other private individuals. Notice of the hearing was published in the Ellsworth American on June 19 and July 10 and in the Commercial Fisheries News July, 2008 edition. 
Sworn testimony was given at the hearing by:  the applicant, represented by Bryan (Michael) C. Briggs, its president; DMR’s Aquaculture Environmental Coordinator, Jon Lewis; DMR’s Aquaculture Policy Coordinator, Samantha Horn-Olsen; Shawn Mahaney of the U.S. Army Corps of Engineers; and Steve Perrin, a member of the public.  Mr. Briggs described the proposed project. Mr. Lewis presented his site report, including a video presentation showing the sea bottom on the site.  Ms Horn-Olsen spoke briefly about DMR policy, in response to a question from Mr. Perrin.  Mr. Mahaney testified that the Army Corps has no concerns about the structures proposed for Tracts 1 and 2 of the lease.  Mr. Perrin testified to his observations and concerns about the site and the project and ultimately expressed support for the project.  Each witness was subject to questioning by the Department, the applicant, the intervenors, and members of the public.  The hearing was recorded by DMR.  The Hearings Officer was Diantha Robinson.
The evidentiary record before the Department regarding this lease application includes eleven exhibits introduced at the hearing (see exhibit list below), the record of testimony at the hearing itself, and two written comments submitted by mail before the record closed.  The evidence from all of these sources is summarized below.
 
LIST OF EXHIBITS
1.  Case file, #2007-15. 

2.  Application signed and dated September 15, 2007. 

3.  DMR site report dated June 9, 2008.
4.  Memorandum from John Sowles to Diantha Robinson dated July 21, 2008.

DOCUMENTS 5 – 11 were offered by Mr. Briggs, who testified that he obtained them from the DMR website.

5.  Document titled “Attachment D:  Life History considerations for Sea Urchin Stock Enhancement”, Larry G. Harris, Ph.D., University of New Hampshire, Maine DMR Coastal Fishery Research Priority Meetings, May 11, 2000.

6.  Document titled “Attachment C:  Sea Urchin Management Issues”, Robert Steneck, Ph.D., Darling Marine Center, University of Maine,  Maine DMR Coastal Fishery Research Priority Meetings,  May 11, 2000.

7.  Document titled “Maine’s Sea Urchin Fishery”, Maine DMR, July 26, 2004.

8.  Document with six color photographs and accompanying descriptions, depicting sea urchins feeding on kelp.

9.  Document titled “The Taunton Bay Assessment”, dated January 30, 2004, Slade Moore, DMR.

10. Document (one page, one paragraph) describing the role of rockweed, Irish moss, and kelp as food sources for marine invertebrates.
11.  Document (one page, one paragraph) titled “Predator/prey”.

2. DESCRIPTION OF THE PROJECT  
A.  Proposed Operations


The proposed lease site consists of five tracts:  Tract 1 in Hog Bay near Buckskin Island, Tracts 2 and 3 in the northeastern end of Taunton Bay near the entrance to Hog Bay, and Tracts 4 and 5  southwest of Burying Island farther south in Taunton Bay. The applicant currently holds a lease (TAUN HB), originally granted in 2003, which consists of two tracts totaling 2.8 acres, Tract 1 near Buckskin Island in Hog Bay and Tract 2 in the northeastern end of Taunton Bay.  The proposed lease encompasses and expands the original Tract 1.  A portion of the original Tract 2 will be incorporated into the proposed Tract 2, and the remainder will be discontinued.  Tracts 3, 4, and 5 are entirely new.  See the Application (Exhibit 2) and the DMR Site Report (Exhibit 3) for maps depicting these tracts.   

As described in the Application (Exhibit 2, pp. 7-8), Tracts 1 and 2 will be used for suspended gear only, with juvenile oysters being cultured in floating bags from spring through fall.  Oysters not ready for bottom planting will be over-wintered in containers on the bottom of Tracts 3, 4, and 5.  As oysters reach 2” to 2.5” in size in their second season, they will be planted on the bottom on Tracts 3, 4, and 5, as well; these three sites will thus be used for both bottom culture (oysters planted directly on the bottom; no gear used) and suspended culture (overwintering cages are treated as suspended culture, because they are gear, even though they sit on the bottom) (Application, pp. 7-8).

The floating bags will be tended by boat; to remove fouling, they will be flipped over in the water periodically.  Mr. Briggs testified that he intends to devise a machine to assist in cleaning the bags, as the fouling algae are abundant and clog the bags, requiring arduous hand-shaking to remove (Briggs/Robinson).  

The culturing cycle will begin when first-season oysters, initially raised off-site in an upweller, are placed in bags on Tract 2 in May or June. The growing oyster seed in the bags will be thinned and transferred to additional bags from July through September; in late November to early December, they will be transferred to containers for overwintering on the bottom and then returned to the surface in bags on Tract 1 in late March to early May.  Bottom planting on Tracts 3, 4, and 5 will occur throughout the second season as oysters reach appropriate size (Application, pp. 7-8). 

A 21-ft. Carolina skiff will be used in tending, planting, harvesting, cleaning, and grading oysters.  The boat will make two trips per day, four to six days per week, on average, with fewer trips during planting.  The boat has a 4-stroke engine (quieter than a 2-stroke); the engine will be turned off during tending and harvesting activities.  Harvesting will be conducted by diving and will be conducted year-round, unless the sites are iced over.  All equipment to be used in the project is standard for use in oyster culture in Maine (Application, pp. 8-9).  An oyster drag could be used to clear kelp from portions of Tracts 4 and 5.

The only power equipment used on the site, unless Mr. Briggs devises a bag-cleaning machine, will be a power washer for cleaning harvested oysters; this will be a low-decibel model and will be used approximately five minutes out of each hour of harvesting (Application, pp. 8-9).    Mr. Briggs testified that he may also develop a land-based facility, likely in Ellsworth, where the oysters could be washed.  The bag-cleaning machine, if developed, might also be used to clean oysters, according to Mr. Briggs (Briggs/testimony).  

Access to the site will be the same as for the present site, either from the Sullivan public landing or over private land.  Predator control is expected to consist only of crab traps to catch rock crabs, tended by a licensed crab fisherman (Application, pp. 8-9).  Lights will not be used, as the site will be tended only in daylight, except in an emergency.


Approximately 500,000 oysters will be placed on the site during the start-up phase, with a maximum annual production of 2 million oysters.  The maximum density of oysters to be planted is 10 to 15 oysters per square foot of useable bottom.  Three workers are expected to be employed in the start-up phase, with 4 to 6 ultimately being employed.


B.  Site Characteristics 


All five tracts are located in water that is classified by DMR as open/approved for the harvest of shellfish.  The sites ice over frequently between January and March; Mr. Briggs will remove any floating gear and winter young oysters over in bottom cages on Tracts 3, 4, and 5 (Site Report, p. 10).  Tract 1 is the only tract that lies partially within an Essential Habitat.  DMR biologists videotaped the bottom of all five tracts, using a “remotely operated vehicle”, or ROV (Site Report, p. 4).   

TRACT 1 – 3.93 acres:  Tract 1 encompasses and expands the existing Tract 1 in Mr. Briggs’s current lease, TAUN HB.    This tract is located in the protected waters of Hog Bay, sheltered from storms but with lower salinity than the other sites because of storm runoff from the surrounding land into the shallow bay.  This lower salinity is not well-tolerated by first-season juvenile oysters, according to Mr. Briggs, so this tract will be used for oysters in their second season of growth.  Plankton production in Hog Bay is ample for the oysters’ needs, and summer water temperatures are well-suited to oyster cultivation (Application, p. 9). 

According to the Site Report, low water depths on this tract are approximately 4 to 8 ft. (Site Report, p. 10); the bottom consists of fine, silty sediments with no large rocks and little topographic variation from east to west.  The tidal currents are low-velocity, running northwest-southeast at less than 1.5 knots (Application, p. 10; Site Report, p. 4).  DMR’s video transects of the site revealed sand shrimp, hermit crabs, and small patches of eel grass within this site, plus occasional frilled anemones and unattached pieces of sea lettuce (Site Report, p. 5).  The western end of proposed Tract 1 lies within an area designated as Essential Habitat for bald eagles; for a discussion of this issue, see below at 3 (D), Flora & Fauna.

The suspended gear to be deployed on Tract 1 consists of 22 nursery arrays (10 more than on the present lease), each array consisting of a double row of 150 floating trays or bags measuring approximately 10 ft. by 150 ft. overall and moored with 350-lb. cement blocks and helix anchors (Application, pp. 4-7).


TRACT 2 – 1.27 acres:   This site lies within the west portion of the bifurcated channel between Taunton Bay and Hog Bay.  This site includes the northern portion of the existing Tract 2 of lease TAUN HB and extends farther to the north; the remaining southern portion will be discontinued if this lease is granted. 

Proposed Tract 2 is situated in the middle of the western channel; there is room for navigation to the west of the site, with 80 ft. to 100 ft. of open water.  The main navigation route, however, is in the eastern channel.  Low water depths at the site are 10 to 17 feet.  The bottom is composed of firmer sediments than Tract 1, with sandy silt and soft mud (Application, pp. 9, 10).  The Site Report notes a strong tidal current at the site running south/southwesterly.  
DMR’s video transects of the site revealed abundant eelgrass beds, sand shrimp, rockweed, knotted wrack, sea stars, finger sponges, hermit crabs, periwinkles, and unidentified red algae.  Kelp and sea lettuce were noted occasionally (Site Report, p. 5).  The implications of the eelgrass beds for the proposed aquaculture activities on this tract are discussed below at 3 (D), Flora & Fauna.  The Site Report also notes that harbor seals “are known to use the intertidal ledges to the southwest” of Tract 2 for resting and pupping but states that since the lease activities will be more than 1,000 feet from the ledges, the seals are unlikely to be disturbed (Site Report, p. 5).
The suspended gear to be deployed on Tract 2 consists of 8 nursery arrays as described above for Tract 1.



TRACT 3 – 3.00 acres:  This site is located at the northern end of the channel between Taunton and Hog Bays, southeast of Dwelley Point, where the east and west channels join.  It was chosen for its bottom characteristics, which Mr. Briggs describes as “excellent” for overwintering and bottom planting, as well as for its proximity to Tracts 1 and 2.  Mr. Briggs has grown oysters in this area for two years with a Limited-Purpose Aquaculture (LPA) license from DMR (BRIG-06) (Application, p. 9).  
  According to the Site Report, low water depths are 6 to 10 feet.  The bottom is pebbly gravel and sandy silt, firmer sediments than those on Tract 1, with occasional boulders.  A layer of organic matter overlies the sediments.   Currents are very strong and run northeast/southwest (Site Report, p. 4).  The Site Report suggests that Mr. Briggs deploy his overwintering gear in the deeper areas of this tract, in order to avoid being struck by propellers or interfering with navigation.

Eelgrass beds exist on and to the north of this tract; other species noted in DMR’s site inspection were the same as for Tract 2 (Site Report, p. 5).   Further discussion of eelgrass appears below in part 3 (D), Flora & Fauna.

Tract 3 will be used for bottom planting of oysters and for placement of overwintering cages. 

TRACT 4 – 6.50 acres & TRACT 5 – 4.68 acres:  Both of these tracts lie within the navigational channel southeast of Burying Island, with low water depths of 11 to 13 ft (Site Report, p. 4).  The Application describes these two sites as having excellent bottom characteristics and lower water temperatures that make oysters less likely to spawn, thus maintaining higher quality meat.  Smaller oysters overwintered in containers on this site would likely have a higher survival rate because there is less siltation on these sites than on Tract 3 (Application, p. 9).  The firm bottom sediments are coarser than those on Tracts 1, 2 and 3, consisting of sand and gravel with occasional large stones.  Tidal currents run roughly north-south, (Site Report, p. 4) at less than 1.5 knots (Application, p. 10).
 
DMR’s video transects of the site revealed that both Tracts 4 and 5 are  “very rich in algal species...Large beds of kelp (Laminaria longicruris) are present, particularly within Tract 5, and extend in height to ~5 feet or more” (Site Report, p. 5).  Other species found on these tracts include “a diverse array of red, green, and brown algae: including the aforementioned kelp, sea lettuce (Ulva lactuca), dulse (Rhodymenia palmata), Irish moss (Chondrus crispus) and brushy red weeds” (Ibid).  Other species found included amphipods, sand dollars, sea stars, blood stars, and occasional sea scallops (Ibid).  The issue of potential interference by this oyster aquaculture project with the kelp beds is discussed below in Part 3 (D), Flora & Fauna.
Tracts 4 & 5 will be used for bottom planting of oysters and for placement of overwintering cages. 

3.  STATUTORY CRITERIA & FINDINGS OF FACT  
Approval of standard aquaculture leases is governed by 12 M.R.S.A. §6072.  This statute provides that a lease may be granted by the Commissioner of DMR if s/he determines that the project will not unreasonably interfere with the ingress and egress of riparian owners; with navigation; with fishing or other uses of the area, taking into consideration and number and density of aquaculture leases in an area; with the ability of the lease site and surrounding areas to support existing ecologically significant flora and fauna;  or with the public use or enjoyment within 1,000 feet of beaches, parks, docking facilities, or conserved lands owned by municipal, state, or federal governments.  The Commissioner must also determine that the applicant has demonstrated that there is an available source of organisms to be cultured for the lease site; that the lease will not result in an unreasonable impact from noise or lights at the boundaries of the lease site; and that the lease will be in compliance with visual impact criteria adopted by the Commissioner relating to color, height, shape and mass.
A.  Riparian Access

According to the Site Report, none of the tracts will interfere with riparian access.  
Tract 1:  At low tide, extensive mud flats lie between Tract 1 and the southern shore of Hog Bay; the mud flats, not the floating bags on the lease site, restrict riparian ingress and egress.  At high tide, there is “ample room for movement in the bay”; the floating gear on Tract 1 does not block any moorings, docks, or floats of riparian owners (Site Report, p. 10).

Tract 2:  This tract lies between two navigation channels, with ample open water in all directions around it.  During the site visit, “a single mooring was observed along the eastern shore to the south of Tract 2” (Site Report, p. 10).  The floating gear on Tract 2 will not hamper riparian access to and from the shore (Site Report, p. 10); see additional comments under part 3 (B), Navigation.

Tracts 3, 4, & 5:  These tracts will have no surface gear, only overwintering containers (in winter) on the bottom; they will not affect access to or from the shore.  
Two riparian owners submitted written comments and attended the hearing.  Frank Dorsey supported the application, commenting that “Mike has been a good neighbor.  His floating trays have little visual impact and his maintenance of those trays has never disturbed us” (Dorsey letter dated July 21, 2008 in the case file, Exhibit 1).  Steve Perrin was primarily concerned about the effects of the lease on the kelp beds; he also supported the application (Perrin/testimony; E-mail dated July 21, 2008; copy in case file, Exhibit 1.).  Neither riparian owner raised issues involving riparian access.


Finding:  The evidence indicates that the proposed oyster-growing operation will not affect the access of riparians to and from their shorefront.  Only one mooring was observed in the vicinity of one tract.  Three of the tracts will have no surface gear.  One tract with gear has ample open water around it, and in the case of the other, the tidal flats, not the aquaculture gear, are the limiting factor on shore ingress and egress.  The riparians who participated did not raise concerns about access.  
Therefore, I find that the aquaculture activities proposed for this site will not unreasonably interfere with the ingress and egress of any riparian owner.  

B. Navigation

DMR sent its Harbormaster Questionnaire to the Town of Franklin.  The First Selectman responded, stating that “The Town of Franklin does not have any concerns with Mr. Briggs proposed lease locations for oyster aquaculture” (Site Report, p. 11; Questionnaire in case file, Exhibit 1).
Tract 1: This tract, which will contain 22 arrays of floating bags, lies along the southern edge of the tidal channel in Hog Bay, in approximately 4 to 8 ft. of water at mean low tide (Site Report, pp. 7, 10).  To the north of the site, the channel at mean low water is about 400 ft. wide and 1 to 4 ft. deep at mean low water; it then narrows and winds eastward through the center of the bay, surrounded at mean low water by extensive mud flats.  At low water, boat traffic is expected to consist of very shallow-draft vessels, mainly of skiffs, canoes, and kayaks operated by people familiar with the waters and their navigational hazards; there is room for them to navigate between the northern boundary of Tract 1 and the mud flats on the other side of the channel.  At high tide, there is ample room for navigation all around Tract 1 (Site Report, pp. 7, 10).  The Site Report notes that the existing lease requires the arrays of floating bags on Tract 1 to be kept 15 ft. apart to allow for navigation between them, as well; the applicant has no objection to retaining this condition for the expanded Tract 1 (Briggs/Robinson).  

Tract 2:  This tract, containing 8 arrays of floating bags, lies in the western branch of the bifurcated channel linking Hog Bay and upper Taunton Bay.  At mean low water, the channel to the northwest of the site is 75 ft. wide, with at least 200 ft. between the site and the nearest mud flats to the northwest (Site Report, p. 10).  The eastern branch of the channel is 200 to 400 ft. wide, with depths of 10 to 18 ft. at mean low water; it will remain unobstructed at all tides  (Ibid).  

Tract 3:  The only gear on this tract will be overwintering containers deployed on the bottom from late fall to early spring.   As noted above (Site Characteristics), water depth on this tract is 6 to 10 ft. at mean low water, with a strong current.  Therefore, the Site Report recommends that, depending on the dimensions of the bottom gear used on this site, it should be placed in the deeper portions of the tract to avoid propeller strikes and interfering with navigation (Site Report, p. 4).  

Tracts 4 & 5:  The only gear on these tracts will be overwintering containers placed on the bottom from late fall to early spring.  According to the Site Report, “mean low water depths within Tracts 4 and 5 were found to range from approximately 11-13 feet and are likely adequate for overwintering product” (Site Report, p. 4).

Finding:  While site conditions vary among the five tracts, the gear proposed for the various tracts does not appear likely to obstruct navigation to an unreasonable extent.  Tract 1 has the shallowest depths and the most gear, but there remains ample room to navigate in the shallow waters north of the site, as well as in the spaces maintained between the nursery arrays.  Similar gear is currently deployed in the same area of Hog Bay on the existing Tract 1, so if navigation or other problems had arisen over the five years that Mr. Briggs has been operating there, they should have become apparent by now.  No concerns about navigation on Tract 1 were raised in the course of this proceeding.  The 15-ft. spacing between arrays on Tract 1 that is currently required will continue as a condition of the lease for the new Tract 1.

Tract 2 will have ample room for navigation on all sides when gear is deployed there.  


Tract 3 will have no surface gear, but the overwintering containers must be placed in the deepest water on the site to avoid interfering with navigation.


Tracts 4 and 5 have ample depth for overwintering gear and pose no obstruction to navigation. 

Therefore, I find that the aquaculture activities proposed for this site will not unreasonably interfere with navigation, provided that the arrays deployed on Tract 1 are spaced at least 15 ft. apart and that the overwintering containers on Tract 3 are placed in the deepest portions of the site.
C.  Fishing & Other Uses 

A variety of fisheries exists in Taunton and Hog Bays, but interference with any of them by the proposed leases appears likely to be minimal.
1.  Lobster and Crab Fishing:  The Site Report notes that lobstering was observed by DMR biologists in the vicinity of Tracts 2, 3, 4 and 5.  Tract 1 is in an area with very fine sediments and no lobster burrows, so the Site Report concludes that lobstering is unlikely to occur there.  Tracts 3, 4, and 5 will not contain suspended gear, so there will be no interference at the surface with lobstering in those areas.  Mr. Briggs testified that he did not expect any harm to come to his bottom-planted  oysters in those tracts from having lobster traps set on top of them (Briggs/Perrin).  Overwintering containers will be placed on the bottom of those tracts during the colder months when most lobsters have moved offshore to warmer waters (Site Report, p. 7).  Lobstering was observed south of Tract 2, and the Site Report concludes that the 8 arrays of floating gear proposed to be deployed there in the warmer months are likely to partially obstruct lobster and crab fishing.   

2.  Scallops, Urchins, Mussels, or Kelp:  After being prohibited in Taunton and Hog Bays in 2000, drag harvesting became legal once again as of July 1, 2008.  According to the Site Report, however, anyone wishing to harvest scallops, urchins, mussels, or kelp by any method, including dragging, must participate in the Taunton Bay Management Area Harvest Plan (DMR Rule 90.20 (1)).   This Plan requires close interaction between DMR and any harvesters proposing to use Taunton Bay to fish for these species, and it includes a public hearing to receive comments on harvesting proposals.  Harvesting plans are required to avoid harming other resources of Taunton and Hog Bays, including other fisheries.  
3.  Clamming, Worming, Rockweed Harvesting:  The Site Report notes that because all the proposed tracts are subtidal, they will not interfere with harvesting activities in the intertidal zone (Site Report, p. 7).  See Part 3 (B) above, for the discussion of navigation and the conclusion that none of the tracts will obstruct navigation; this includes harvesters navigating across the lease tracts to reach intertidal areas.  The Site Report also notes that harvesters familiar with navigating in the area are unlikely to be impeded by the floating gear on Tracts 1 and 2 (Site Report, p. 7).  

4.  Recreational Fishing:  According to the Site Report, recreational fishing is expected to occur in both Taunton and Hog Bays, and the floating gear on Tracts 1 and 2 will pose some obstruction to fishing with hook and line.  Tracts 3, 4, and 5 will have no floating gear, and the overwintering containers will be deployed in the colder months, when recreational fishing is less likely to occur (Site Report, p. 7).
5.  Exclusivity:  Mr. Briggs testified that he has no objection to other fishing activities being conducted on the proposed lease sites, with the exception of dragging.  He requested that dragging be prohibited by anyone other than himself or his assistants, except by prior arrangement with him.  He also requested that mussel washing be prohibited within the lease boundaries, in order to protect his bottom-planted oysters from debris and discarded mussels.
6.  Other Aquaculture Leases:  Four standard mussel aquaculture leases are located between six and seven miles to the south and southeast of the proposed site, as is an experimental lease for cod and halibut.  The only lease within Taunton and Hog Bays is Mr. Briggs’s current lease, TAUN HB, which will be terminated if the proposed lease is granted.  The Site Report states that the proposed lease is unlikely to have any impact on the other leases in the area (Site Report, p. 11).
Finding:  It appears that interference by the proposed lease activities with fishing in its various forms will be minimal.  Intertidal harvesting will not be obstructed, and the bottom sites of Tracts 3, 4, and 5 will not interfere with any fisheries.  Tracts 1 and 2, with their floating bags, may obstruct recreational fishing to some degree.  The gear on Tract 2 may obstruct lobster and crab fishing.  At 1.27 acres, Tract 2 is the smallest of the tracts, so the amount of area it could potentially interfere with is relatively small; it also has ample deep water all around it, with room for both navigation and fishing.  Other than the comments in the Site Report, there is no other evidence demonstrating any interference with fishing, except Mr. Perrin’s question to Mr. Briggs about whether lobster traps on the bottom could harm oysters planted there, to which Mr. Briggs answered in the negative.  The proposed lease will not interfere with other aquaculture leases.

Taking this evidence as a whole, it appears that any interference by the proposed lease with fishing in Taunton and Hog Bays will be minimal and not unreasonable.  To protect the aquaculture operations, dragging will be prohibited on the lease sites by anyone other than the leaseholder or his assistant, except by prior arrangement with the leaseholder.  (By law, dragging is also prohibited within 300 feet of suspended aquaculture gear, pursuant to 12 MRSA §6957.)
  Mussel washing will be prohibited within the lease boundaries.   The lease must be marked in accordance with DMR Rule 2.80.

Therefore, considering the number and density of aquaculture leases in the area, I find that the aquaculture activities proposed for this site will not unreasonably interfere with fishing or other uses of the area. 
D.  Flora & Fauna 
1.  Essential habitat (Tract 1):  A small portion of the western end of the existing lease Tract 1 lies within one-quarter mile of Bald Eagle nest # BE034D on Buckskin Island in Hog Bay (Site Report, p. 11).  The new Tract 1 proposed in this application would extend approximately 50 ft. farther west into this Essential Habitat.   According to a letter from Charles Todd of the Maine Department of Inland Fisheries & Wildlife (MDIF&W) contained in the application, this is the only portion of any of the five tracts in the application that falls within an Essential Habitat (Application, p. 19).  The letter notes that the expansion of 50 ft. should not be a problem “if other operational activities remain comparable to the current situation... Eagles nested successfully at Buckskin Island in 2004 after your lease was granted.  Shellfish aquaculture usually lacks the intensive, regular activities in springtime that may disturb bald eagles nesting nearby.”
Under the existing lease, no aquaculture activities are allowed to take place on the portion of existing Tract 1 that lies within a one-quarter mile radius of bald eagle nest #BE034D until after June 1.  MDIF&W did not testify at the hearing but did request that the same condition continue to apply to the expanded Tract 1, should the lease be granted
.  MDIF&W later informed the Hearings Officer by e-mail that should the Legislature change the protected status of bald eagles, “Mr. Briggs could certainly seek amendment of the lease conditions later”; however, the agency noted that they would likely wish to continue the present restrictions as the “best management practices” for eagles, whatever their technical status.
 
2.  Seals (Tract 2):  The Site Report also notes that harbor seals “are known to use the intertidal ledges to the southwest” of Tract 2 for resting and pupping; however, the Report states that since the lease activities are more than 1,000 feet from the ledges, the seals are unlikely to be disturbed (Site Report, p. 5).    The current lease contains a condition that “divers shall conduct dives at high tide or shall conduct dives in the direction away from seal ledges when seals are present”.  According to Mr. Lewis, that condition applies to the original Tract 2, which is closer to the ledges than the proposed Tract 2.  Mr. Lewis testified that the condition does not need to be applied to the new Tract 2 (Lewis/Robinson). 
3.  Eel grass (Tracts 2 & 3):   The Site Report notes that “There is a potential for the applicant’s floating bags within Tract 2 to shade existing eelgrass.  Eelgrass is recognized as important habitat for juvenile fish and shellfish” (Site Report, p. 6).   The Site Report states that the eelgrass is heaviest to the north of Tract 3 but recommends that the applicant should “minimize the placement of any floating gear [on Tract 2] over existing eelgrass beds” (Site Report, p. 6).   The Report adds that, because eelgrass beds die back in winter, the overwintering containers planned for Tract 3 are not likely to hinder the survival of eelgrass in that area.
4.  Kelp (Tracts 4 & 5):  Mr. Briggs, Mr. Lewis, and Mr. Perrin all testified that they were surprised to learn, as a result of the DMR site inspection, of the present extent of the kelp beds in the area of Tracts 4 and 5.  As the Site Report states, these tracts “are very rich in algal species...Large beds of kelp (Laminaria longicruris) are present, particularly within Tract 5, and extend in height to ~5 feet or more”  (Site Report, p. 5).  
Mr. Briggs testified that he was “shocked” when he read the description of the kelp beds in the Site Report.   He said that when he checked Taunton Bay extensively in 2001-02, looking for potential aquaculture sites, he saw an “occasional piece of kelp” on Tracts 4 and 5.  In 2004, according to Mr. Briggs,  DMR’s Taunton Bay Assessment (Exhibit 9) indicated on its seabed map that the amount of kelp in the area of these tracts was “less than low” (Briggs/Robinson).  Mr. Briggs offered Exhibits 5 – 11, which are all articles he obtained from DMR’s web site about sea urchins, kelp, overfishing, and the ecological assessment of Taunton Bay.  He said that kelp has increased in Taunton Bay and elsewhere because sea urchins, which eat the kelp, have been depleted by overfishing.

Mr. Lewis testified that in 2002 he dove in Hog Bay on the existing Tract 1 and on two sites to the south in Taunton Bay.  In May, 2008, he checked proposed Tracts 1-5 with the ROV and summarized the results in the Site Report.  In July, 2008, just before the hearing, he made five or six dives on Tracts 4 and 5.  He said he was “surprised” by the amount of kelp that had appeared between 2002 and 2008, describing the bottom as a “mosaic of open, sandy areas” with 30 to 50% of the bottom covered by kelp (Lewis, testimony). 

Mr. Perrin noted that the presence of the kelp was not raised as an issue at the scoping session in September of 2007 (Perrin, testimony and written comments dated July 21, 2003.  He said it was “news to him” when the Site Report described the results of the site inspection in May, 2008 and indicated the presence of substantial kelp beds on Tracts 4 and 5 (Perrin, testimony).
Clearing kelp to plant oysters:  Both Mr. Briggs and Mr. Lewis testified that areas where kelp is growing will have to be cleared in order to plant oysters, as otherwise oyster seed dropped from above will be deflected by the kelp fronds as it falls and will pile up, instead of dispersing over the bottom.  In addition, the kelp will hide oysters and make dive harvesting difficult.  Mr. Lewis also expressed concern about the strength of the current in the center of the two tracts, saying it will make diving difficult and could even tumble the oysters about; he said that the kelp may serve to buffer the current to some degree, so that if the kelp is removed, currents might be stronger (Lewis, testimony).   

In response to questions by Mr. Perrin, Mr. Briggs explained that he will not clear the entire bottom on Tracts 4 and 5 of kelp, but that, in the first year of the lease, he will look for two acres of open space to plant,  either by clearing the kelp or by planting in an open area without kelp.  He testified that, while he will harvest oysters by diving, he will use an oyster drag to remove the kelp on these two tracts (Briggs/Perrin).  He would like eventually to develop four to five acres of the total eleven acres for planting, although he could use more.  He will develop the tracts gradually and expects it will be six to eight years before he can use the greater part of the lease acreage on the two tracts.  He said he will have to “play it by ear” as he decides where to plant oysters and where to clear the kelp (Briggs/Perrin).
Mr. Briggs said that he believes that the strong current at the center of the two tracts may make it impractical to plant and harvest oysters there.  Instead, he said, he will plant two-year-old oysters in the outer portions of the tracts, away from the center of the channel and the strongest currents.  These oysters are larger than those generally planted in the oyster leases on the Damariscotta River, Mr. Briggs said, so they should hold fast, despite the strong currents.  He said his oysters would need to stay on the bottom only for one year, instead of two, as in the Damariscotta, so they would have less time to be exposed to predators, as well (Lewis/Briggs).  Mr. Lewis acknowledged that this plan appeared to have merit.  
Role of kelp in the environment of Taunton Bay:  Mr. Lewis noted that the kelp in Taunton Bay is a “hiding place” for juvenile cod, crabs, and lobsters.  He testified that not knowing how much other shelter exists in Taunton Bay, whether from eelgrass, kelp, or other plants, makes it impossible to predict the effect on those juvenile species if kelp is removed from the lease tracts.  In his view, the main issue is that he cannot say what percentage of shelter this area of kelp represents for the whole bay and what effect its removal would have (Lewis, testimony).

Mr. Perrin testified that he lived for three years full-time on Burying Island, where he observed the complexity of the ecosystem in Taunton Bay, including many species feeding on algae and using it for shelter, habitat, and prey.  He is concerned that removing the kelp to grow oysters on 11 acres of bottom is too much of a change in the natural environment, although he recognizes that the environment is constantly changing, in any event, just as eel grass comes and goes in the bay.
Mr. Perrin, who is also a member of the Taunton Bay Advisory Group
, which advises DMR on the Taunton Bay Management Plan, questioned Mr. Briggs closely about his plans to remove kelp from Tracts 4 and 5.  After hearing Mr. Briggs explain that he would develop both tracts gradually, not eliminating all the kelp at once and possibly never clearing the entire acreage, Mr. Perrin stated that “I will not stand in the way of Mike’s proposal.  I unreservedly support Mike in this endeavor.  But I still have questions.”
John Sowles, Director of the DMR Division of Habitat and Aquaculture and advisor to the Taunton Bay Advisory Group, submitted Exhibit 4, a memorandum to Diantha Robinson (the Hearings Officer) dated July 21, 2008, discussing the likely effect of the proposed lease on kelp in the bay.  Mr. Sowles was unable to attend the hearing, so he was unavailable for questioning under oath.
 The memorandum explains that the Advisory Group as a whole was unable to reach a consensus as to their position on Mr. Briggs’s application, but Mr. Sowles states that he concludes, after reviewing both the Application and the Site Report “in the context of the Taunton Bay Resource Management Plan that this Department is developing”, that “the operations proposed on those areas pose no unreasonable risk of harm to the ecological communities of the bay or the management plan.  Any changes to the area would be, in my opinion, confined to the lease and reversible once aquaculture activities ceased” (Exhibit 4, p. 1).

Mr. Sowles’s memorandum continues, regarding the kelp on Tracts 4 and 5, 

It appears that kelp has only recently populated the site since Briggs’ initial site selection.  Briggs proposes to clear the kelp from parts of his lease so that he can plant and retrieve his oysters.  Given the extensive areas of kelp in the bay, however, I conclude that removal of that kelp would have immeasurable effect [meaning to say, “an effect too small to measure”]
  on the overall ecological functioning or communities in the bay as a whole, especially if kelp on those tracts is newly arrived.  Given that kelp can be an important habitat for many other species and is therefore generally considered valuable we must track new proposals so that we do not end up, in small but cumulative increments, reducing the overall kelp habitat value to Taunton Bay.  

In summary, I see no scientific reason to believe that this operation would ‘unreasonably interfere with significant wildlife habitat and marine habitat or with the ability of the lease site and surrounding marine and upland areas to support existing ecologically significant flora and fauna’ (Exhibit 4, p. 1).   

Amount of kelp in Taunton Bay:  It is unclear from this record how much kelp exists in Taunton Bay.  Mr. Perrin testified that John Sowles of DMR had said that the area of kelp is approximately 250 acres, but Mr. Sowles did not testify at the hearing.  Exhibit 9, the 2004 assessment of Taunton Bay, does not contain this figure, and no other data containing this figure appear in the record.  After the hearing, Mr. Lewis measured the area denoted on the map in Exhibit 9 as representing kelp beds and derived an estimate of the area covered by kelp in 2001-02 as being approximately 263 acres.  Mr. Lewis’s methodology and estimate were not presented at the hearing, although DMR is permitted to use its “specialized knowledge” to evaluate evidence.
  It is also unclear, according to Mr. Lewis, whether the map contained in Exhibit 9 is accurate, because of technical problems encountered with the sonar equipment.

The Management Plan for Taunton Bay
, dated January, 2007, a document posted on DMR’s website of which we hereby take official notice
, notes that, regarding kelp and rockweed in the bay, “Lack of data on stock trends and removal rates from Taunton Bay make quantitative assessments impossible at this time” (Management Plan, p. 6).

The acreage of Tracts 4 and 5 is slightly more than 11 acres.  Mr. Perrin referred several times in his testimony to the relationship between the 11 acres of kelp on Tracts 4 and 5 and the estimated 250 acres of kelp in the bay.  He appeared to base his support for Mr. Briggs’s application in part on his conclusion that potentially removing up to 11 acres of kelp out of 250 was not likely to cause drastic harm to the bay and its ecosystem.  This is essentially the same conclusion Mr. Sowles expressed in Exhibit 4, albeit with no firm estimate of the acreage of kelp, other than to describe it as “extensive”.  
DMR Policy:  Mr. Perrin asked what DMR policy is on removing the kelp to convert the site for aquaculture.  Samantha Horn-Olsen, DMR Aquaculture Policy Coordinator, testified that DMR has no pre-ordained policy, but that all evidence gathered at the hearing is evaluated by the Hearings Officer and the Commissioner in light of the statutory criterion that the aquaculture activities must not “unreasonably interfere with the ability of the lease site and surrounding areas to support existing ecologically significant flora and fauna.”  Thus, DMR makes this determination on a case-by-case basis, applying the criterion to the evidence presented.
Findings:  The evidence shows that expanding the existing Tract 1 approximately 50 ft. farther toward the eagle’s nest on Buckskin Island will not cause a problem for the eagles, provided that the condition in the current lease is continued in the new lease.  This condition provides that aquaculture activities on the portion of Tract 1 that lies within a one-quarter-mile radius of Essential Habitat #BE034D be conducted only after June 1. This provision will be included in the lease as a condition.   If the Legislature changes the protected status of bald eagles, and if the Dept. of Inland Fisheries & Wildlife consents to a change in this condition, Taunton Bay Oyster Co. can apply to DMR for a variance to reflect this change in the lease.
 The evidence shows that because the existing Tract 2 will be replaced by a new Tract 2 that is more than 1,000 ft. from the ledges used by seals, there is no need to restrict the aquaculture activities to protect seals.

Although there is some potential for floating gear on Tract 2 to shade eelgrass, this can be avoided by careful siting.  The lease will be subject to a condition requiring any gear on Tract 2 be placed so as to avoid shading eelgrass beds. 

The evidence shows that kelp is now growing abundantly on Tracts 4 and 5, where it did not grow six years ago.  Kelp is thought be extensive in Taunton Bay, but no precise estimate of its total acreage is available.  Kelp beds constitute important habitat for many species in the bay.  

 The criterion to which this evidence pertains is stated in the statute as:

 The lease will not unreasonably interfere with significant wildlife habitat and marine habitat or with the ability of the lease site and surrounding marine and upland areas to support ecologically significant flora and fauna (12 MRSA §6072 (7-A) (D)).  

DMR Rules amplify this standard by adding the following language:  

Such factors as the degree to which physical displacement of rooted or attached marine vegetation occurs, the amount of alteration of current flow, increased rates of sedimentation or sediment resuspension, and disruption of finfish migration shall be considered by the commissioner in this determination (2.37 (1) (A) (5)) (emphasis added). 


The issue here is whether removing kelp from Tracts 4 and 5 in order to plant oysters constitutes unreasonable interference with marine habitat and the sites’ ability to support ecologically significant flora and fauna.   Since the rule singles out the “physical displacement of rooted or attached marine vegetation” (such as kelp) for specific, mandated consideration, the issue of kelp removal requires particular scrutiny.  


No evidence in this record points to any particular species currently supported in this environment as being more “ecologically significant” than others, so the inquiry must center on the broader question of interference with marine habitat.  The evidence shows that removing kelp from portions of the 11 acres in question will “interfere” with marine habitat to some extent.  There will be somewhat less kelp for other species to use for shelter and food in this particular area.  Determining whether this interference rises to the level of being unreasonable is difficult, given the lack of data on the amount of kelp in Taunton Bay and the importance of restoring and maintaining a healthy marine ecosystem in the bay, as the moratorium, the Taunton Bay Advisory Group, and the management plan are all intended to do.  Sanctioning the removal of one naturally-occurring species in order to cultivate another species requires careful consideration.  

The evidence shows that kelp occurs on Tracts 4 and 5 in a “mosaic” of patches, covering 30% to 50% of the sites; there is not a continuous forest of kelp covering the entire 11 acres.  It is unlikely that Mr. Briggs will completely clear the sites, given the swift currents at the center which would make it difficult to grow oysters there; he said that he would develop the area slowly, clearing small areas at a time.  Thus, the 11 acres are not completely covered in kelp now, nor will they be completely stripped of the kelp they do contain, nor will all the clearance happen simultaneously.  Kelp as a habitat on these two sites will be slowly diminished, but likely not eliminated.   

Mr. Sowles noted that it is important that future activities in the bay do not cumulatively reduce “the overall kelp habitat value” to Taunton Bay.  Nevertheless, his opinion is that the effect of removing this kelp would be insignificant in the context of the entire bay, based on the following assumptions:

 1.  The kelp in this particular location is a recent arrival.  The evidence clearly supports this conclusion, given the absence of kelp on the sites as recently as six years ago.

2.   The area to be cleared is small relative to the whole bay.  This is evident from the maps contained in the application and the site report.

3.  The effects would be limited to the two lease tracts.  These are the only areas where kelp will be removed as part of Mr. Briggs’s aquaculture project. 

4.  The kelp is likely to grow back if aquaculture activities cease.  This appears to be a reasonable conclusion, given the speed with which kelp apparently grew back on Tracts 4 and 5 after the dragging moratorium was instituted. 

5.  There are extensive areas of kelp in the bay.  As discussed above, there is no firm evidence in this record that quantifies the amount of kelp in Taunton Bay; however, Mr. Sowles is intimately involved in the development of the management plan for the bay, and this experience, along with his expertise as Director of the Division of Habitat and Aquaculture at DMR and the evidence about the re-growth of kelp in the bay generally, lend credibility to his conclusion.

Permitting the gradual clearance of kelp on Tracts 4 and 5 in order to support the development of  an oyster aquaculture site, under the circumstances described above, is consistent with two of DMR’s statutory purposes:  to “develop marine resources” and “promote and develop the Maine coastal fishing industries”
.  Based on the evidence, and given the legal purposes under which DMR operates, it appears that, while interference with marine habitat will occur when kelp is cleared, it will not rise to the level of being unreasonable.  

 Given Mr. Sowles’s concern about the cumulative effects of kelp removal in the bay, however, and DMR’s statutory purpose to “conserve...marine resources”, it is reasonable to monitor the clearance of kelp from these two tracts.  Therefore, the leaseholder will be required, as part of his annual report to the Department, to include an estimate of the amount of area cleared of kelp for the first time during that year.  Areas previously cleared of kelp and now maintained need not be reported.  In this way, DMR can monitor the rate and extent of the kelp reduction on these two tracts and, if necessary, incorporate this information in the ongoing management program for Taunton Bay. 
Therefore, I find that the aquaculture activities proposed for this site will not unreasonably interfere with the ability of the lease site and surrounding areas to support existing ecologically significant flora and fauna, provided that the leaseholder reports annually the areas of kelp cleared for the first time.
E.  Public Use & Enjoyment 


According to the Site Report, there are no beaches, parks, or docking facilities located within 1,000 ft. of the proposed lease site (Exhibit 3, p. 10), nor are there any government-owned conserved lands within the meaning of 12 MRSA §6072 (7-A) (F) within 1,000 ft. of the proposed lease site.  Burying Island is within 1,000 feet of Tracts 4 and 5 and is subject to a conservation easement held by MDIF&W, but that agency does not own the land in fee (see e-mail in Case File, Exhibit 1, from R. Collin Therrien dated June 8, 2007).
Therefore, I find that the aquaculture activities proposed for this site will not unreasonably interfere with the public use or enjoyment within 1,000 feet of beaches, parks, or docking facilities or certain conserved lands owned by municipal, state, or federal governments.

F.  Source of Organisms

The application indicates that the sources of stock for this proposed lease site are Sandy Cove Hatcheries in Harrington, Maine and Muscongus Bay Aquaculture, in Bremen, Maine.
Therefore, I find that the applicant has demonstrated that there is an available source of organisms to be cultured for the lease site. 

G.  Light 


The application indicates that no lights will be used at the proposed lease site.  Work will be done in daylight, except in case of emergency.
DMR Rule 2.37 (1) (A) (8) requires applicants to demonstrate that all reasonable measures will be taken to mitigate light impacts from the lease activities.  If vessel lighting is needed for emergency operations, the rule provides:

When harvest schedules, feed schedules, or other similar circumstances result in the need to work beyond daylight hours, spotlights or floodlights may be used to ensure safe working conditions and safe vessel operation.  Such lighting shall be directed only at the work area to be illuminated and must be the minimum needed for safe operations....No provision in these rules is intended to restrict vessel lighting levels below what is necessary for safety or as is otherwise required by state or federal law.


The evidence shows that lights will not be used at the site, because work will occur only during daylight hours, except in the case of a breakdown or an emergency.  On those occasions, the applicants must comply with the provisions of the rule cited above.  That being the case, any light generated by operations on the site is unlikely to have a significant effect at the boundaries of the lease.
Therefore, I find that the aquaculture activities proposed for these sites will not result 

in an unreasonable impact from light at the boundaries of the lease site. 

H.  Noise

Mr. Briggs will use a skiff with a four-stroke engine, which is quieter and less-polluting than a two-stroke engine.  The engine will be shut off for long periods of time while tending the floating bags and while harvesting.  The only power equipment used on the site will be a power washer for cleaning harvested oysters; this will be a low-decibel model and will be used approximately five minutes out of each hour of harvesting (Application, pp. 8-9).     
 
DMR Rule 2.37 (1) (A) (9) requires applicants to “demonstrate that all reasonable measures will be taken to mitigate noise impacts from the lease activities.”   It provides that “All motorized equipment used during routine operation at an aquaculture facility must be designed or mitigated to reduce the sound level produced to the maximum extent practical.”  If Mr. Briggs develops a machine to flip and clean bags, it will need to comply with this standard for noise impacts.
It appears from the evidence that the noise-generating equipment on the site will be as quiet as reasonably practical.  Any remaining noise generated by operations on the site is unlikely to have a significant effect at the boundaries of the lease.
Therefore, I find that the aquaculture activities proposed for this site will not result in an unreasonable impact from noise at the boundaries of the lease.  
I. Visual Impact

Only Tracts 1 and 2 will contain floating gear that is visible at the surface.  The other three tracts will have overwintering cages or other gear on the bottom, in addition to bottom planting.  The floating bags are black mesh with either blue or black foam floats along the sides (Application, p. 7).  Photographs of the bags on existing Tract 1 are included in the application (p. 18).  DMR requires aquaculture site boundaries to be marked with buoys when in use; the U.S. Coast Guard may require marking for navigation purposes.

DMR Rule 2.37 (1) (A) (10) requires that equipment colors blend in with the surrounding area and that buoy colors do not compromise safe navigation or conflict with U.S. Coast Guard requirements.


The black mesh bags and dark floats will be relatively inconspicuous in the water, as the photographs show.  The lease operations as proposed will meet the requirements of the visual impact criteria in DMR Rule 2.37 (1) (A) (10). 

Therefore, I find that the aquaculture activities proposed for this site will comply with the visual impact criteria contained in DMR Regulation 2.37 (1) (A) (10).
J. Conditions Carried Over From Existing Lease  

Numerous conditions apply to Mr. Briggs’s existing lease, TAUN HB; these were reviewed at the public hearing to determine which ones should be applied to the new lease, and the results are listed below.  There was no dispute as to which of these conditions should be retained or deleted.  The basis for them is described in the decision granting the lease TAUN HB in 2006.  Some have been discussed specifically in this decision, and the rationale for others is obvious.  The remainder arose from two concerns expressed in the TAUN HB lease proceeding: first, that oysters might grow wild in the bay and harm other species; and second, that horseshoe crabs in Hog Bay needed protection from disturbance.   The retained conditions will be incorporated into the list of conditions that will apply to this lease.
CONDITIONS ON TAUN HB:

RETAIN:  Fishing and boating shall be allowed on the open areas of the lease; 

RETAIN:   The lease area shall be marked in accordance with U.S. Coast Guard and Department of Marine Resources requirements;
RETAIN:  The applicant shall monitor the ecological conditions in accordance with a monitoring program established by the Department;

RETAIN:  Lease activities within the essential habitat area of Tract 1 shall commence after June 1st of each year;
RETAIN:  Tract 1 shall contain floating gear only; no oysters shall be planted on the bottom of tract 1;

RETAIN:  No oysters or gear shall be over-wintered on tract 1; 

RETAIN: The arrays of floating trays in tract 1 shall be separated by a minimum of fifteen feet;

DELETE: No oysters shall be over-wintered or planted on the bottom of tract 2 until the summer of 2004;

DELETE: Harvesting of oysters on tract 2 shall be by diver; 

DELETE: Divers shall conduct dives at high tide or shall conduct dives in the direction away from seal ledges when seals are present; 

RETAIN; ADD BURYING ISLAND: The applicant shall not use the shore of Buckskin (Round) Island or Burying Island in connection with the lease activities, except if necessary to remove debris from the shore;

DELETE:  A lease shall not be issued until written approval is received by the Department from the Maine Department of Inland Fisheries and Wildlife in accordance with the essential habitat review process; and

DELETE:  Upon issuance of the aquaculture lease in accordance with this decision, the four Limited Purpose Licenses issued to Michael Briggs in Hog Bay shall be terminated.

4.  CONCLUSIONS OF LAW  
Based on the above findings, I conclude that:
1.  The aquaculture activities proposed for this site will not unreasonably interfere with the ingress and egress of any riparian owner.
2.  The aquaculture activities proposed for this site will not unreasonably interfere with navigation, provided the lease site is marked in accordance with U. S. Coast Guard requirements;  that 0verwintering gear on Tract 3 is deployed in the deepest part of the site; and that the arrays of floating trays on Tract 1 are separated by at least fifteen feet.
3.  The aquaculture activities proposed for this site will not unreasonably interfere with fishing or other uses of the area, taking into consideration the number and density of aquaculture leases in the area.  The lease boundaries must be marked in accordance with the requirements of DMR Rule 2.80.
4.  The aquaculture activities proposed for this site will not unreasonably interfere with the ability of the lease site and surrounding areas to support existing ecologically significant flora and fauna, provided that:  the leaseholder monitors the ecological conditions in accordance with a monitoring program established by DMR; that Tract 1 contain only floating gear and no overwintering gear or bottom-planted oysters; that if the Legislature changes the protected status of bald eagles, and if the Dept. of Inland Fisheries & Wildlife consents to a change in the restrictions on activity in Tract 1 within the Essential Habitat, Taunton Bay Oyster Co.  can apply to DMR for a variance to reflect this change in the lease; that work on Tract 1 within the Essential Habitat area commence only after June 1; that floating gear on Tract 2 be deployed to minimize the shading of eelgrass; that the leaseholder report annually the amount of area cleared of kelp for the first time on Tracts 4 and 5; and that the leaseholder not use the shore of Buckskin or Burying Islands, except to remove aquaculture debris.
5.  The aquaculture activities proposed for this site will not unreasonably interfere with the public use or enjoyment within 1,000 feet of beaches, parks, or docking facilities owned by municipal, state, or federal governments.  
6.  The applicant has demonstrated that there is an available source of American oysters (Crassostrea virginica) to be cultured for the lease site.  

7.    The aquaculture activities proposed for this site will not result in an unreasonable impact from light at the boundaries of the lease site.  
8.  The aquaculture activities proposed for this site will not result in an unreasonable impact from noise at the boundaries of the lease site.  
9.  The aquaculture activities proposed for this site will comply with the visual impact criteria contained in DMR Regulation 2.37(1) (A) (10).  

Accordingly, the evidence in the record supports the conclusion that the proposed aquaculture activities meet the requirements for the granting of an aquaculture lease set forth in 12 M.R.S.A. §6072.
5.  DECISION
Based on the foregoing, the Commissioner grants the requested lease of 19.38 acres to Taunton Bay Oyster Co., Inc. for ten years for the purpose of cultivating American oysters (Crassostrea virginica) using bottom and suspended culture techniques.  The applicant shall pay the State of Maine rent in the amount of $100.00 per acre per year.  The applicant shall post a bond or establish an escrow account pursuant to DMR Rule 2.40 (2) (A) in the amount of five thousand dollars ($5,000.00), conditioned upon its performance of the obligations contained in the aquaculture lease documents and all applicable statutes and regulations. 

6.  CONDITIONS TO BE IMPOSED ON LEASE
The Commissioner may establish conditions that govern the use of the lease area and impose limitations on aquaculture activities, pursuant to 12 MRSA §6072 (7-B)
. Conditions are designed to encourage the greatest multiple compatible uses of the lease area, while preserving the exclusive rights of the lessee to the extent necessary to carry out the purposes of the lease.  
The following conditions shall be incorporated into the lease:
1.  The lease site must be marked in accordance with both U. S. Coast Guard requirements and DMR Rule 2.80.

2.  Fishing, other than dragging, and boating are allowed on the open areas of the lease.  Dragging is prohibited on the lease sites by anyone other than the leaseholder or his assistants, except by prior arrangement with the leaseholder.  Mussel washing on the lease sites is prohibited.

3.  The leaseholder shall not use the shore of Buckskin (Round) Island or Burying Island in connection with the lease activities, except if necessary to remove debris from shore.

4. The leaseholder shall monitor the ecological conditions in accordance with a monitoring program established by the Department.

5.  Tract 1:  This tract may only contain floating gear; no oysters may be planted on the bottom; no oysters or gear may be over-wintered; the arrays of floating trays must be separated by at least fifteen feet; and lease activities on Tract 1 within the Essential Habitat area may commence only after June 1.  If the Legislature changes the protected status of bald eagles, and if the Dept. of Inland Fisheries & Wildlife consents to a change in the restrictions on activity in Tract 1 within the Essential Habitat, Taunton Bay Oyster Co. can apply to DMR for a variance to reflect this change in the lease.
6.  Tract 2:  The leaseholder must minimize the placement of any floating gear over eelgrass beds.
7.  Tract 3:  Overwintering containers should be placed in the deepest portions of the tract.
8.  Tracts 4 & 5:  The leaseholder must include in the annual report an estimate of the area cleared of kelp for the first time during that year.
7.  NOTICE OF INTENT TO TAKE OFFICIAL NOTICE:  
The commissioner intends to take official notice of the facts contained in the following statement on p. 6 of the Taunton Bay Management Plan, regarding kelp and rockweed in Taunton Bay:  

 “Lack of data on stock trends and removal rates from Taunton Bay make quantitative assessments impossible at this time.” 

If Taunton Bay Oyster Co., Inc. wishes to contest the substance or materiality of this fact, it may do so by notifying DMR within the 10-day period allowed for review of the proposed decision.
The Management Plan is technically called “Report to the Joint Standing Committee on Marine Resources of the 123rd Maine Legislature on a Comprehensive Resource Management Plan for Taunton Bay, Maine.  DMR, January, 2007.” The Plan is available on DMR’s website:  http://www.maine.gov/dmr/council/tauntonbay/finaltauntonbayplan.pdf.
8.  REVOCATION OF LEASE
The Commissioner may commence revocation procedures if s/he determines that substantial aquaculture has not been conducted within the preceding year or that the lease activities are substantially injurious to marine organisms.  If any of the conditions or requirements imposed in this decision, in the lease, or in the law is not being observed, the Commissioner may revoke the aquaculture lease.
Dated:
    3/5/09  




/s/ George Lapointe








George D. Lapointe (Commissioner)







Department of Marine Resources

� [NOTE:  The reference (Smith/Jones) means testimony of Smith, being questioned by Jones.]





� 12 MRSA §6957. Fishing near floating equipment


 1.  Prohibition. A person may not operate a vessel using drags, otter trawls, pair trawls, beam trawls, scottish seines or midwater trawls to fish for or take finfish, shellfish, sea urchins or any other marine organisms within 300 feet of any suspended culture floating cages, tray racks or other floating equipment authorized in a lease issued by the commissioner under section 6072, if the equipment is marked in accordance with subsection 1-A.


  [1995, c. 169, §2 (amd).]  


 1-A.  Markings. The owner of a suspended culture floating cage, tray rack or other floating equipment shall mark the area in which a vessel is prohibited under subsection 1 with at least 4 anchors, each marked by a yellow buoy at least 2 feet in diameter.


  [1995, c. 169, §2 (new).]  


 2.  Penalty. A violation of subsection 1 is a Class D crime, except that, notwithstanding Title 17-A, section 1301, the court shall impose a minimum fine of $1,000 that may not be suspended.





� DMR Rule 2.80	Marking Procedures for Aquaculture Leases





1.	When required by the Commissioner in the lease, aquaculture leases shall be marked with a floating device, such as a buoy, which displays the lease identifier assigned by the Department and the words SEA FARM in letters of at least 2 inches in height in colors contrasting to the background color of the device. The marked floating device shall be readily distinguishable from interior buoys and aquaculture gear.





2.	The marked floating devices shall be displayed at each corner of the lease area that is occupied or at the outermost corners. In cases where the boundary line exceeds 100 yards, additional devices shall be displayed so as to clearly show the boundary line of the lease. In situations where the topography or distance of the lease boundary interrupts the line of sight from one marker to the next, additional marked floating devices shall be displayed so as to maintain a continuous line of sight.





3.	When such marking requirements are unnecessary or impractical in certain lease locations, such as upwellers located within marina slips, the Commissioner may set forth alternative marking requirements in an individual lease.





4.	Lease sites must be marked in accordance with the United State’s Coast Guard’s Aids to Private Navigation standards and requirements.


 


� See copy of e-mail from Steve Timpano in case file, Exhibit 1.


� E-mail from Steve Timpano, IF&W, to Diantha Robinson, DMR, dated Feb. 13, 2009; a copy is contained in the official case file, Exhibit 1.


� The Taunton Bay Advisory Group was formed as a result of a statutory moratorium that closed Taunton Bay to dragging from 2000 until July, 2008.  The moratorium was instituted because the replacement of the low Route 1 bridge across the Bay with a higher bridge made the Bay accessible to larger vessels, raising concerns that dragging would become more extensive and frequent in the Bay, where scallops and sea urchins had already been fished “to commercial extinction” (Exhibit 9, p. 6) and eelgrass coverage had declined by 90%.  The moratorium on dragging was lifted after enactment of DMR Rule 90.20 in May, 2008, regulating harvest of mussels, scallops, urchins, and kelp in Taunton Bay by requiring harvesters to participate in creation of a harvest plan and to report a variety of data regarding their harvesting activities. The Advisory Group is involved in devising the annual harvest plan and in determining if the rule actually furthers the goals of the 2007 management plan adopted for Taunton Bay.  The rule expires on Dec. 21, 2010.    





� In an e-mail dated Oct. 10, 2008, Mr. Sowles requested the Hearings Officer to change “immeasurable” to “too small to measure” (See copy of e-mail in case file, Exhibit 1).


� DMR Rule 2.31 (1) states:  “The Department’s experience, technical competence and specialized knowledge may be utilized in the evaluation of all evidence submitted.” 





� See e-mail in Case File, Exhibit 1, from Jon Lewis to Diantha Robinson dated July 23, 2008.  Mr Lewis concluded that, in any event, “the 250 acres reported is not a recent estimate”.





� Report to the Joint Standing Committee on Marine Resources of the 123rd Maine Legislature on a Comprehensive Resource Management Plan for Taunton Bay, Maine.  DMR, January, 2007.





� DMR Rule 2.37 (2) states:  The presiding officer may take official notice...of general, technical, or scientific matters within the Department’s specialized knowledge as well as statutes, regulations and non-confidential agency records.  When facts are noticed officially, the presiding officer shall ... notify all parties and they shall be able to contest the substance or materiality of the facts noticed...”


� Title 12 MRSA §6021 states:   “The Department of Marine Resources is established to conserve and develop marine and estuarine resources; to conduct and sponsor scientific research; to promote and develop the Maine coastal fishing industries; to advise and cooperate with local, state and federal officials concerning activities in coastal waters; and to implement, administer and enforce the laws and regulations necessary for these enumerated purposes, as well as the exercise of all authority conferred by this Part.”


The directive to both “conserve and develop” implies that marine resources will not only be developed and used, but also conserved and protected, so that they will survive at levels that permit that use to continue.  Viewed in context with the purpose of developing the “Maine coastal fishing industries”, it becomes clear that DMR is charged with a continual search for balance between harvest and husbandry, use and protection, conservation and development.  This charge, in turn, informs the process of determining whether interference with marine habitat is “unreasonable”. 








� 12 MRSA §6072 (7-B)states: “The commissioner may establish conditions that govern the use of the leased area and limitations on the aquaculture activities.  These conditions must encourage the greatest multiple,  compatible uses of the leased area, but must also address the ability of the lease site and surrounding area to support ecologically significant flora and fauna and preserve the exclusive rights of the lessee to the extent necessary to carry out the lease purpose.”  
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