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	Appendix C PNMI Stakeholder Group

February 9, 2012

Minutes


Attendance (Full Committee membership present):

Bonnie Smith, DHHS Deputy Commissioner for Programs

Patty Dushuttle, MaineCare Services Policy Director

Peggie Lawrence, DHHS, Committee Staff

Rick Erb, President, Maine Health Care Association

Mike Tyler, Chair, Maine Health Care Association

Ricker Hamilton, Director, Office of Elder Services

Leo Delicata, Legal Services for the Elderly

Elizabeth Gattine and Romaine Turyn, DHHS Office of Elder Services

Craig Nelson, Leading Age Maine-New Hampshire 

Brenda Gallant, Maine Long Term Care Ombudsman

	Agenda
	Discussion
	Action Needed/Next Steps

	Introductions
	Committee members were asked to share information from meetings with colleagues and stakeholders and be the conduit of information to and from non-members of the Stakeholder group.  The PNMI website (http://www.maine.gov/dhhs/oms/provider/pnmi.html) is under a continual state of updating as the PNMI meetings are held and information from them is generated.
	Action:

(Committee staff) - The website will be updated to include a feedback form.

	Review of fall forum data
	The Committee reviewed a copy of the findings from the fall forums held statewide in November 2011 (found on the website under “Materials from the Regional PNMI Forums”, “Stakeholder Input”).  
	

	Committee work - timeframes and Scope
	The Committee discussed timeframes for this group to conduct and complete work.  A 90-day deadline was given in the CMS 12/23/2011 letter within which the Department must address issues raised by CMS regarding bundled rates and PNMIs’ ability to maintain data in support of the rates developed by MaineCare.  Other timeframes needed for the various aspects of this group’s work may vary.  Some work is already underway, including an LD sponsored by Rep. Peterson, which addresses reforms in Maine’s long term care system.


	Action:

(Committee staff) - The 12/23/2011 CMS letter will be posted to the website.

	CMS concerns and how they drive our work
	CMS has identified the delivery of services in an institutional-like setting that could be delivered in a community setting as a potential reimbursement issue.  CMS has indicated waiver requests for community based proposals may no longer be subject to approval.  The identified desire of elders is that they wish to age in one place; however, the CMS driving of the reimbursement issue based on the physical design of facilities plays a significant role in whether patient choice for aging in place can be honored.  Dated facilities can affect the levels of care within which a resident lives.  CMS has been clear on where they stand on the facility issue, but have not cited regulations supporting their position.  An excerpt from a CMS publication is attached.

Providers who serve both private-pay residents as well as MaineCare members will expect more restrictions in serving MaineCare members, as the State works within CMS confines to reimburse providers for their services.

CMS has stated a concern with MaineCare using federal funds to subsidize room and board for MaineCare members.  Public policy at this time is being studied for reform on the basis of a budget proposal, and driven by how to safeguard current and future MaineCare members using appropriate funding for appropriate levels of service. 

Points made in this discussion:

· The Department needs to create a reimbursement model.  We are inviting our stakeholders to help us do that.

· Let the reimbursement model pay the room and board, lower the medical eligibility criteria, and convert PNMI facilities into nursing facilities.  State plan amendments and waivers should be explored as alternatives to allowing personal choice between home or non-home settings.

· NF expansion has some value, but the focus is on providing services in the least restrictive settings.

· Expansions will drive up costs.

· In some states, residents pay the room and board and the state supplements the balance.

· Many multi-level facilities have probably been “grandfathered” into nursing facility status.

· MHCA is testing the conversion of a facility from one classification to another.  The physical structure of a building has presented a barrier in the pilot, as the regulations for corridor width that apply to one facility do not apply to another.

· There can be unintended consequences of lowering eligibility or converting levels for which we need to be watchful. 
	Action:

(DHHS - Patty Dushuttle) - will provide information she has received from CMS on the subject of reimbursement for services delivered in a multi-level facility.  (See attached)

Action:

(MHCA) - identify facility structure issues that may present barriers to conversion of levels of care.

Ongoing:

The Division of Licensing and Regulatory Services within DHHS is reviewing rules that apply to nursing facilities and other facilities and federal vs. state regulations are being identified.  DHHS is reviewing patient assessment tools as well.  Committee members were asked to consider these reviews and bring to the Department’s attention any issues or suggestions they have regarding regulations or assessment tools that prove to be an obstacle or barrier to their ability to provide services.

Action:

(MHCA) - identify regulatory barriers to facility conversion.

	Options Review
	The Options document for Appendix C PNMIs was considered and Deputy Commissioner Smith encouraged Committee members to bring forth any other options that may be viable.

All financial information is considered to be a estimate and should not be used as the basis for any decisions or assumptions until the methodology is confirmed.
	Action:

(DHHS) - will review the methodology behind costs on the Options sheet and clarify how staff arrived at these calculations.

Action:

(Committee staff) - the clarified Options sheet will be posted to the website.

	Timeframe and next steps
	There has been an administrative proposal to eliminate certain funding.  This group has until January 2012 to submit a provisionally-adopted major substantive rulemaking document.
	Action:

(Stakeholders and DHHS) - Other states require residents to pay the room and board share of residential care.  The group agreed to gather information on other state’ methods.  ALL - forward any information on other states (Tennessee, North Carolina) to Committee Staff for distribution and posting.



	Next meeting
	Several action steps have been identified in this meeting and Committee members and DHHS staff will work on those items identified between now and the next meeting.  
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CMS guidance notes that when a waiver includes
“assisted living services,” the locations of service
delivery must meet criteria described in Appendix
C-2 of the HCBS waiver application with regard to
the “home-like” character and community integra-
tion of the facility.> On June 22, 2009, CMS issued
an advance notice of proposed rulemaking in the
Federal Register to solicit comments about defin-
ing standards for what constitutes “home-like” and
“community” under HCBS waivers.

Adults with Developmental Disabilities

The most common type of residential care facility
serving adults with developmental disabilities is the
group home. Group homes are generally operated
by agencies that both own the settings and provide
the support staff assisting the residents.

Based on the state’s policy goals and the interests
and preferences of stakeholders, group homes may
also be made available to other populations, such as
children with developmental disabilities or serious
emotional disturbances. As with adult and child fos-
ter care, waiver services provided in group homes
and other residential care facilities for persons with
developmental disabilities are subsumed under the
waiver service category of residential habilitation.
CMS provides a general definition of residential
habilitation but states have the flexibility to adopt
this suggested definition or create a completely
different definition crafted to suit the state’s services
system and array of settings.

States may establish highly specialized group
homes to serve specific populations, such as indi-
viduals with autism spectrum disorders, intensive
medical support needs, or challenging behaviors.
These specialized settings may have additional
requirements, such as specialized training, and
may receive additional reimbursements due to the
nature of the services provided.

Medicaid Financing for Services
in Residential Care Settings?

Medicaid provides several authorities for financing
services in residential care settings: HCBS waivers,®
Section 1115 research and demonstration waivers
(hereafter referred to as §1115 waivers), and the
Medicaid State Plan. State Plan services include
personal care (through the Personal Care optional
benefit), rehabilitation services, and services offered
under the §1915(i) HCBS benefit, including personal
care and habilitation services. Each of these Med-
icaid authorities has specific eligibility, application,
and approval requirements, (See Chapters 1 and 4
for more information about all of these authorities.)

However, Medicaid will pay for services furnishedin
residential care settings only if a “homelike environ-
ment”is preserved. Thus, Medicaid will not pay for
services in residential care settings if they are lo-
cated in the wing of a nursing home or an ICF/ID. As
discussed earlier, CMS has provided guidance as to
what constitutes a home-like character, particularly
in regard to what CMS defines as “larger” facilities—
those serving four or more unrelated individuals.

States may provide HCBS waiver services only in
residential care settings that are permitted under
state regulations to serve individuals who meet
institutional level-of-care criteria. Some states, such
as Oregon, license both adult foster care providers
and residential care facilities to serve persons who
meet the state’s nursing home level-of-care crite-
ria. Others, such as North Carolina, use the State
Plan Personal Care option to provide personal care
services to individuals in residential care settings,
because these facilities are not permitted to serve
individuals who meet the nursing home level-of-
care criteria. Some states use both the HCBS waiver
and State Plan Personal Care option to provide
services in different types of settings.
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Table 5-1.

Medicaid Authorities States Use to Provide Services in Residential Care
Settings for Older Adults and Younger Adults with Physical Disabilities

- Waiver Only’ State Plan State Plan and Waiver
1 Alaska Montana Maine Arkansas (AL)

Arizona (§1115) Nebraska Massachusetts Florida (AL and BW}
California (AL) Nevada (AL) Michigan Idaho
! Colorado New Hampshire New York Missouri (AL)*

Connecticut (AL) New Jersey

Delaware (AL) New Mexico

District of Columbia North Dakota

Georgia Ohio (AL)
7 Hawaii (§7715) Oklahoma
illinois (AL) Oregon
indiana Rhode island (ALand §1115)
lowa Tennessee
Kansas Texas
Maryland Utah
Mississippi (AL) Virginia (AL)
Minnesota Wisconsin
Wyoming (AL)

North Carolina South Dakota

South Carolina Vermont (§1115)

Washington

under a §1115 waiver (4 states).

District of Columbia).

AL: Waiver services are provided only in residential care settings (13 states). §1115: Services covered

' Unless indicated as an §1115 or AL waiver, the states provide coverage under a broad HCBS waiver
(BW) that covers services in participants homes and in residential care settings (24 states and the

2 Missouri's waiver was approved by CMS but had not been implemented by the end of 2009.

In 1981, Oregon was the only state to use the HCBS
waiver authority to fund services in residential care
settings for older adults. Few states followed suit
until the 1990s, when the growth in private pay
assisted living focused attention on residential care
alternatives to nursing homes. In 2009, 46 of the

50 states and the District of Columbia used either

a waiver or State Plan optional services (or both)

to provide services in residential care settings for
older persons and/or younger persons with physical
disabilities.? Table 5-1 lists the states that use each
authority for these populations. The HCBS waiver is
the most frequently used authority and the largest
source of financing for Medicaid services in residen-
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tial care settings, but more individuals in residential
care settings receive personal care services through
the State Plan than through an HCBS waiver.

Only four states use a §1115 waiver to cover ser-
vices in residential care settings for older adults and
younger adults with disabilities, and no states cur-
rently use the new §1975(j) HCBS authority for this
purpose, although it is possible to do so as several of
the services under this authority (e.g., personal care
and habilitation) can be provided in such settings.

From the inception of the waiver program in 1981,
states have used HCBS waivers to pay for services for
individuals with developmental disabilities in group
homes and foster homes as an alternative to ICFs/ID.,
As aresult, every state now uses the HCBS waiver {or
a 81115 waiver as in Arizona and Vermont) to provide
services and supports in residential care settings for
individuals with developmental disabilities. No states
use the State Plan Personal Care option to cover per-
sonal care in residential care settings for this popula-
tion because this benefit is very limited compared to
residential habilitation services provided under HCBS
waivers,

Because all states use HCBS waivers—and none use
the State Plan Personal Care option—to cover ser-
vices and supports in residential care settings for
persons with developmental disabilities, the follow-
ing discussion regarding which Medicaid authority to
use focuses primarily on considerations when serving
older adults and younger adults with physical dis-
abilities. However, the discussion regarding consid-
erations when using HCBS waivers is also relevant for
the ID/DD population.

Which Authority to Use

The most common choice states face with regard

1o covering services in residential care settings is
whether to use an HCBS waiver program, the State
Plan Personal Care option, or both. The primary factor
that will determine whether a state can use an HCBS
waiver is whether a state’s residential care settings are
permitted to serve a population that meets institu-
tional level-of-care criteria—nursing home or [CE/

ID. States that have several different types of facilities
serving different populations—those who meet insti-

tutional level-of-care criteria and those who do not—
may choose to use the waiver authority to finance
services in one type of residential care setting and the
State Plan Personal Care option in another.

For facilities serving individuals who meet nursing
home level-of-care criteria, the HCRS waiver authority
is advantageous in that states can broaden eligibifity
by using the 300 percent of SS! income rule to reach
persons in the community who do not meet Med-
icaid’s community financial eligibility criteria. (The
300 percent rule is explained fater in this chapter and
in detail in Chapter 2.) The HCBS waiver also offers
states considerable flexibility in defining the scope
and array of services to be provided as there are no
statutory definitions for services. However, since
waiver services are available only to beneficiaries who
meet the state’s nursing home or ICF/ID level-of-care
criteria, serving people through a waiver will target
amore severely impaired population than can be
served through the State Plan Personal Care option.

Because states may set limits on the number of bene-
ficiaties who can be served through waiver programs,
waivers also offer the advantage of predictable costs,
particularly for states concerned about utilization ofa
new benefit for older adults. The combination of insti-
tutional level-of-care eligibility criteria, a set number
of slots, and expenditure caps that are part of the cost
neutrality formula required for CMS approval will fimit
the number of people potentially eligible.

The Boxes below contain examples of how two
states—North Carolina and Oregon—use different
Medicaid authorities to provide services in residential
care settings.®

Considerations When Using the HCBS

Waiver Authority
S

The three factors that are important for states consid-
ering the HCBS waiver authority are discussed next.




Page 1 of 7
Appendix C PNMI Stakeholder Meeting


Minutes

