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Definitions:

Action describes the following events: denial or limited authorization of a requested service, reduction, suspension or termination of a previously authorized service; denial of a payment for a service; failure to provide services in a timely manner as defined by the state; failure of an MCO to act within the timeframes provided in CFR 438.408(b)

Appeal of Action is a response to an Action taken by a Member

Grievance describes dissatisfaction with any matter other than Action, which may include but is not limited to quality of care or services complaints about a provider, the MCO, interpersonal relationships such as rudeness of a Provider or failure to respect Member rights. 

Grievance and Appeal System means the MCO’s Grievance and Appeal of Action process and access to the State’s Fair Hearing process.

1.1 General Requirements.

1.1.1 Components of Grievance and Appeal System. The MCO must have a Grievance and Appeal System in place that includes a Grievance process, an Appeal of Adverse Action process, and access to the DHHS Fair Hearing system.

1.1.2 Timeframes for Disposition.  The MCO must dispose of each Grievance, resolve each Appeal, and provide notice as expeditiously as the Member’s health condition requires, but no later than timeframes set forth in this Article.

1.1.3 Legal Requirements. The Grievance and Appeal System must meet the requirements of Maine Statutes, § xx; and 42 CFR § 431, Subpart F.

1.1.4 DHHS Approval Required.  The MCO’s Grievance and Appeal System is subject to approval of the DHHS.  This requires that:

(A) Any proposed changes to the Grievance and Appeal System must be approved by the

 
DHHS prior to implementation.

(B) The MCO must send written notice to Members of significant changes to the

 
Grievance and Appeal System at least thirty (30) days prior to implementation.

(C) The MCO must provide information specified in 42 CFR § 431.10(g)(1) about the Grievance and Appeal System to Providers and subcontractors at the time they enter into a contract.

(D) Within sixty (60) days after the execution of a contract with a Provider (e.g. hospitals, individual Providers, and clinics), the MCO must inform the Provider of the programs under this Contract, and specifically provide an explanation of the Notice of Rights and Responsibilities, and Grievance, Appeal and DHHS Fair Hearing rights of Members and Providers under this Contract.

1.1.5 Written policies and procedures.  MCO must maintain written policies and procedures for receipt and timely resolution and documentation of Grievances and Internal Appeals as further described below in XXX. Such policies and procedures shall be approved by DHHS.

1.1.6 Create and maintain records of Grievances, Internal Appeals and State Fair Hearing, to document:

(A) Type and nature of each grievance, internal appeal and state fair hearing appeal;

(B)  How MCO disposed of or resolved each grievance, internal appeal or state fair hearing appeal;

(C) What if any corrective action the MCO took;

(D)  Tracking how long MCO takes to dispose of or resolve grievances, internal appeals and to provide notice of such disposition or resolution as specified below in Section XXX;

(E)  Report to DHHS semi-annually regarding grievances, internal appeals and state hearing appeals as described in Appendix X.
1.1.7  Member Support. MCO is responsible for implementing and maintaining procedures to manage a Grievance and Appeal System.  MCO shall describe its Grievance and Appeal System in the Member Handbook and it must be accessible to non-English speaking, visually and hearing impaired Member.

MCO will provide Members with any reasonable assistance in completing forms and other procedural steps for filing a Grievance, Appeal of Action, and scheduling a State Fair Hearing, including, but not limited to, providing interpreter services and toll free numbers with TTY/TDD and interpreter capability

1.1.8 MCO Unified Intake Process for accepting Grievances, Action Appeals and scheduling dates for State Fair Hearing shall include:

(A) Toll-free telephone number;
(B) Designated staff to receive calls;

(C) “Live” phone coverage at least forty (40) hours a week during normal business hours

(D) A mechanism to receive after hours calls and respond to all such calls no later than on the next business day after the calls were recorded.

(E) MCO staff shall assist Member in determining whether call is Grievance, Appeal of Action or Rights Violation and guide Member to appropriate MCO and other statewide resources for assistance in submitting forms. The MCO shall not interfere with or otherwise discourage a Member from exercising rights under the Grievance and Appeal System.
(F) If Member is calling to Appeal an Action, MCO will contact DHHS within two business days of the Member’s Appeal request to schedule a  State Fair Hearing date for Member within 60 days of the date of the Appeal request.
(G) MCO is required to complete MCO review of Appeal within 30 days of Member request and communicate resolution to Member.

(H) Member proceeds automatically to the scheduled State Fair Hearing upon completion of MCO review, if adverse to Member, or if MCO fails to complete its review within required timeframe. The Member may withdraw the request for the Fair Hearing at any time.
1.2 MCO Grievance Process Requirements.
1.2.1 Filing Requirements. The Member, the Member’s authorized representative  or the Provider acting on behalf of the Member with the Member’s written consent, may file a Grievance within ninety (90) days of a matter regarding an Member’s dissatisfaction about any matter other than an “Action”; for example, the quality of care or services provided, rudeness of a Provider or employee,  or failure to respect the Member’s rights.  A Grievance may be filed orally or in writing.

1.2.2 Timeframe for Resolution of a Grievance.
(A) Oral and Written Grievances must be resolved within thirty (30) days of receipt.

(B) Oral Grievances may be resolved through oral communication, but the MCO

must send the Member a written decision for written Grievances.

1.2.3 Timeframe for Extension of Grievance Resolution. The MCO may extend the timeframe for resolution of a Grievance by an additional fourteen (14) days if the Member or the Provider requests the extension, or if the MCO justifies that due to a need for additional information, the extension is in the Member’s interest. The MCO must provide written notice to the Member of the reason for the decision to extend the timeframe if the MCO determines that an extension is necessary.  The MCO must issue a notice of resolution no later than the date the extension expires.  The DHHS may review the MCO’s justification upon request.

1.2.4 Handling of Grievances.
(A) The MCO must mail a written acknowledgment to the Member or Provider acting on behalf of the Member, within ten (10) days of receiving a written Grievance, and may combine it with the MCO’s notice of resolution if a decision is made within the ten (10) days.

(B) The MCO must maintain a log of all Grievances, oral and written.

(C) The MCO must not require submission of a written Grievance as a condition of the MCO taking action on the Grievance.

(D) The MCO must give Members any reasonable assistance in completing forms and taking other procedural steps, including but not limited to, providing interpreter services and toll-free numbers that have adequate TTY/TTD and interpreter capability and provide referral to other sources of assistance.

(E) The individual making a decision on a Grievance shall not have been involved in any previous level of review or decision-making.

(F) If the MCO is deciding a Grievance that involves clinical issues, the individual making the decision must be a Provider with appropriate clinical expertise in treating the Member’s condition or disease. 

1.2.5 Notice of Disposition of a Grievance.
(A) Oral Grievances may be resolved through oral communication.  If the resolution, as determined by the Member, is partially or wholly adverse to the Member, or the oral Grievance is not resolved to the satisfaction of the Member, the MCO must inform the Member that the Grievance may be submitted in writing.  The MCO must also offer to provide the Member with any assistance needed to submit a written Grievance, including an offer to complete the Grievance form and promptly mail the completed form to the Member.
(B) When a Grievance is filed in writing, the MCO must notify the Member in writing of its disposition.  The written notice must include the results of the MCO investigation, the MCO actions relative to the Grievance, and options for further review

(C) MCO must submit certain quality of Care Grievances to the attention of the DHHS MaineCare Medical Director based on severity of issue and system quality concern. As determined by DHHS MaineCare Medical Director may consult with MCO Grievance process.

(D)  A Grievance  resolved adverse to the Member may be subject to further review by MaineCare officials, as determined by DHHS criteria for such review.
1.3  Notice of Adverse Action to Members If the MCO denies, reduces or terminates services or claims that are: 1) requested by a Member; 2) ordered by a Participating Provider; 3) ordered by an approved, non-Participating Provider; 4) ordered by a care manager the MCO must send a Notice of Action (NOA)  notice to the Member that meets the requirements of this section.

1.3.1 General NOA Requirements.
(A) Written Notice. The NOA must meet the language requirements of 42 CFR§ 431.10(c).  The NOA must also:

(1)  Be understandable to a person who reads at the 6th grade reading level as measured by the Flesh-Kincaid Grade Level test or other approved measuremet; 

(2)  Be available in alternative formats as required by section xxxx

(3)  Be approved in writing by DHHS, pursuant to section xxxx

(4)  Be sent to the Member, the Member’s authorized representative, if known, and to the Provider.
(B) Content of NOA  The NOA must include:

(1)  The Action that the MCO has taken or intends to take;

(2)  The type of service or claim that is being denied, terminated, or reduced;

(3)  A clear detailed description in plain language of the reasons for the Action; 

(4)  The specific federal or DHHS regulations that support or require the Action, whichever applies.  Nothing in this section prevents the MCO from providing more specific information;

(5)  The date the NOA was issued;

(6)  The effective date of the Action if it results in a reduction or termination of on-going or previously authorized services;

(7)  The first date of service, if the Action is for denial, in whole or in part, of

(8)  A phone number that Members may call at the  MCO phone number to receive help in translation of the notice and access to interpreter services for submitting Appeal;

(9)  A phone number that Members may call at the MCO to obtain information about the NOA.

(10) List of MCO and independent resources for assistance in completing forms.

(11) A form that the Member may use to file an Appeal.
(12) The Notice of Member Rights that must include but is not limited to: 

(a) The Member’s or the Member’s authorized representative’s right (or Provider on behalf of Member with the Member’s written consent) to file an Appeal with the MCO;

(b)  The requirements and timelines for filing an MCO Appeal pursuant to 42 CFR § 431.402;

(c)  The Member’s right to attend a DHHS Fair Hearing within 60 days of the Member request;
(d) The Member’s right to obtain legal assistance for the Fair Hearing and a list of those organizations that may be able to provide free legal assistance to the Member and the Member’s right to bring representation to assist the member with the Fair Hearing, to bring witnesses to confront and cross examine any witnesses that are adverse to the Member at the Fair Hearing;
(e)  The process the Member must follow in order to exercise these rights; (f) The circumstances under which expedited resolution is available and how to request it for an Appeal or DHHS Fair Hearing;

(g)  The Member’s right to continuation of benefits and  how to request that benefits be continued, and the time frame for the request.
(C) Notice to Provider.  The MCO must notify the Provider of the Action.  For denial of payment, notice may be in the form of an Explanation of Benefits (EOB), Explanation of Payments, or Remittance Advice.  The MCO must also notify the Provider of the right to Appeal a NOA pursuant to section xxx, and provide an explanation of the Appeal process.  This notification may be through Provider contracts, Provider manuals, or through other forms of direct communication such as Provider newsletters.

1.3.2 Timing of the NOA Notice.
(A) Previously Authorized Services. For previously authorized services, the MCO must mail the Notice to the Member and the Provider at least ten (10) days before the date of the proposed Action in accordance with 42 CFR § 431.404(c)(1).  The following criteria must also be met:
(1)  The ongoing medical service must have been ordered by a Participating or authorized non-Participating Provider.

(2)  The service must be eligible for payment according to Maine Statutes,

§ xxx

(3)  All procedural requirements regarding Previous Authorization must have been met.

(B) Denials of Payment.  For denial of payment, the MCO must mail the NOA notice to the Member at the time of any Action affecting the claim.

(C) Standard Authorizations.  For standard authorization decisions that deny or limit services, the MCO must provide the notice:

(1)  As expeditiously as the Member’s health condition requires;

(2)  To the Provider and hospital by telephone or fax within one working day after making the determination;

(3)  To the Provider, Member and hospital, in writing, and must include the process to initiate an appeal, within ten (10) business days following receipt of the request for the service, unless the MCO receives an extension of the resolution period pursuant to section xxx.

(E) Extensions of Time.  The MCO may extend the timeframe by an additional fourteen (14) days for resolution of a standard authorization if the Member or the Provider requests the extension, or if the MCO justifies a need for additional information and how the extension is in the Member’s interest. The MCO must provide written notice to the Member of the reason for the decision to extend the timeframe, and the Member’s right to file a Grievance if he or she disagrees with the MCO’s decision to extend.  The MCO must issue a determination no later than the date the extension expires.  DHHS may review the MCO’s justification upon request.

1.3.3 Continuation of Benefits Pending Decision.
(A) If an Member files an Appeal with the MCO before the date of the Action proposed on a NOA, the MCO, in accordance with 42 CFR § 431.420(b), may not reduce or terminate the service until ten (10) days after a written decision is issued in response to that Appeal, unless: (A) the Member withdraws the Appeal; or, (B) if the Member has requested a DHHS Fair Hearing with a continuation of benefits, until the DHHS Fair Hearing decision is reached.

1.4 MCO Appeals Process Requirements.
1.4.1 Filing Requirements. The Member or the Provider acting on behalf of the Member with the Member’s written consent, may file an Appeal within ninety (90) days of the NOA Notice of Action or for any other Action taken by the MCO as it is defined in 42 CFR § 431.400(b).   An Appeal may be filed orally or in writing.  The initial filing determines the timeframe for resolution.  If the Appeal is filed orally, the MCO must assist the Member, or Provider filing on behalf of the Member, in completing a written signed Appeal. 
1.4.2 Timeframe for Resolution of Standard Appeals.  The MCO must resolve each Appeal as expeditiously as Member’s health requires, not to exceed thirty (30) days after receipt of the Appeal.

1.4.3 Timeframe for Resolution of Expedited Appeals.

(A) The MCO must establish an expedited review process for Appeals when a Member or Provider (on members’ behalf) requests expedited review because taking time for standard review would jeopardize the member’s life or health or ability to attain, maintain  or regain maximum function
 (B) The MCO must resolve and provide written notice of resolution for both oral and written expedited Appeals as expeditiously as the Member’s health condition requires, not to exceed seventy-two (72) hours after receipt of the expedited Appeal.

(C) If the MCO denies a request for expedited Appeal, the MCO shall transfer the denied request to the standard Appeal process, preserving the first filing date of the expedited Appeal.  The MCO must notify the Member of that decision orally within twenty-four (24) hours of the request and follow up with a written notice within two days.

(D) When a determination not to certify a health care service is made prior to or during an ongoing service, and Provider believes that an expedited Appeal is warranted, the MCO must ensure that the Member and the Provider have an opportunity to appeal the determination over the telephone. In such an Appeal, the MCO must ensure reasonable access to the MCO’s consulting physician.

1.4.4 Timeframe for Extension of Resolution of Appeals. An extension of the timeframes of resolution of Appeals of fourteen (14) days is available for standard and expedited Appeals if the Member requests the extension, or the MCO justifies both the need for more information and that an extension is in the Member’s interest.  The MCO must provide written notice to the Member of the reason for the decision to extend the timeframe if the MCO determines that an extension is necessary.  The MCO must issue a determination no later than the date the extension expires.  The DHHS may review the MCO’s justification.

1.4.5 Handling of Appeals.
(A) All oral inquiries challenging or disputing a NOA Notice of Action or any Action as defined in 42 CFR § 431.400(b) shall be treated as an oral Appeal and shall follow the requirements of section 1.4.

(B) The MCO must send a written acknowledgment within ten (10) days of receiving the request for an Appeal and may combine it with the MCO’s notice of resolution if a decision is made within the ten (10) days.
(C) The MCO must give Members any reasonable assistance required in completing forms and taking other procedural steps, including but not limited to, providing interpreter services and toll-free numbers that have adequate TTY/TDD and interpreter capability.

(D) The MCO must ensure that the individual making the decision was not involved in any previous level of review or decision-making.

(E) If the MCO is deciding an Appeal regarding denial of a service based on lack of Medical Necessity, the MCO must ensure that the individual making the decision is a Provider with appropriate clinical expertise in treating the Member’s condition or disease, as provided for in Maine Statutes, §§ xx  and 42 CFR § 431.406(a)(3)(ii).

(F) The MCO must provide the Member, the Member’s authorized representative or Provider with a reasonable opportunity to present evidence and allegations of fact or law, in person, by telephone, as well as in writing.  For expedited Appeal resolutions, the MCO must inform the Member of the limited time available to present evidence in support of their Appeal.

(G) The MCO must provide the Member, and his or her representative, an opportunity, before and during the Appeals process, to examine the Member’s case file, including medical records, and any other documents and records considered during the Appeal process.

(H) The MCO must include as parties to the Appeal, the Member, his or her representative, or the legal representative of a deceased Member.

(I) The MCO must not take punitive action against a Provider who requests an
expedited resolution or supports an Member’s Appeal.

(J) Member is encouraged but not required to participate in the internal MCO Appeal  process.

(K) If the MCO Appeal decision is adverse to the Member or if MCO fails to resolve the appeal within the 30 day timeframe,  Member proceeds automatically to previously scheduled  State Hearing Date.

1.4.6 Notice of Resolution of Appeal.
(A) The MCO must provide a written notice of resolution for all Appeals, and must include in the text of the notice: (1) the results of the resolution process and date it was completed; and (2) the scheduled date for the DHHS Fair Hearing if the resolution was adverse to the Member.  The MCO must include with the notice a copy of the DHHS’s Notice of Rights. The Fair Hearing will proceed as scheduled unless the Member consents to withdrawal of the request for a Fair Hearing or the Member fails, without good cause, to attend the Fair Hearing.
(B) The MCO must notify the Member and Provider by telephone of its determination on an expedited appeal as expeditiously as the Member’s medical condition requires, but no later than 72 hours after receiving the expedited Appeal. 

1.4.7 Reversed Appeal Resolutions. If a decision by an MCO is reversed by the

Appeal process, the MCO:

(A) Must comply with the Appeal decision promptly and as expeditiously as

Member’s health condition requires: and

(B) Must pay for any services the Member already received that are the subject of the Appeal.

1.5  State Fair Hearings.
1.5.1 Matters Heard by State Fair Hearing Officer. Pursuant to Maine Statutes,

§ xxx, DHHS Fair Hearing Officers may review any Action by the MCO, as

Action is defined in 42 CFR § 431.400(b) and section xx of the Contract.

1.5.2 Standard Hearing Decisions.
(A) The Member, or the Provider acting on behalf of the Member with the Member’s written consent, may file a request for a State Fair Hearing within within ninety (90) days of the NOA.

(B) DHHS must take final administrative action on any request for a State

Fair Hearing within sixty (60) days of the date the Member filed an Appeal of the same issue with the MCO.

(C) The MCO must cooperate with DHHS in determining the date the Member filed an Appeal with the MCO, including but not limited to:

(1)  The MCO shall name a specific contact for DHHS Fair Hearing Office to contact for information about: a) an Appeal of the same issue filed at the MCO; b) the date the Appeal was filed; and c) the date of resolution of the Appeal;

(2)  The MCO shall respond with the following information about an Appeal within one working day of receiving the request from DHHS Fair Hearing Office: a) whether an Appeal was filed with an MCO; b) the date the

Appeal was filed; c) the resolution of the Appeal; and d) the date it was resolved; and

(3)  The MCO shall notify DHHS and DHHS Fair Hearing Office of changes to the name or phone number of the contact within one working day of any change.

1.5.3 Costs of State Fair Hearing.  The MCO shall provide reimbursement to the Member for transportation, child care, photocopying, medical assessment outside the MCO’s network, witness fee, and other necessary and reasonable costs incurred by the Member or former Member in connection with a request for State Fair Hearing. Necessary and reasonable costs shall not include the Member’s legal fees and costs, or other consulting fees and costs incurred by or on behalf of the Member.

1.5.4 Expedited Hearing Decisions.
(A) DHHS must take final action within three (3) working days of receipt of the file from the MCO on a request for an expedited State Fair Hearing, or a request from the Member which meets the criteria of 42 CFR § 431.410(a).

(B) The MCO must send the file to DHHS Fair Hearing Office as expeditiously as the Member’s health requires, not to exceed one (1) working day.

1.5.5 Continuation of Benefits Pending Resolution of State Fair Hearing.
(A) If the Member files a written request for a State Fair Hearing with DHHS pursuant to Maine Statutes, § xx or requests an Appeal of an Action with the MCO pursuant to this Article Sec. xx, the MCO,  in accordance with 42 CFR § 431.420(b), may not reduce or terminate the service until DHHS issues a written decision in DHHS Fair Hearing, or the Member withdraws the request for a State Fair Hearing.

(B) In the case of a reduction or termination of ongoing services, services must be continued under section 1.3 pending outcome of all Appeal hearings if:  (1) there is an existing order for services by the treating and Participating Provider; or (2) the treating and Participating Provider orders discontinuation of services and another Participating Provider orders the service, but only if that Provider is authorized by his/her contract with the MCO to order such services.  The notice required by section 1.3 shall include this right.

1.5.6 Compliance with State Fair Hearing Resolutions.
(A) Compliance with Decisions.  The MCO must comply with the decision in DHHS Fair Hearing promptly and as expeditiously as Member’s health condition requires.

(B) MCO’s Responsibility for Payment of Services.  If the MCO’s Action is not sustained by DHHS Fair Hearing decision, the MCO must promptly pay for any services the Member received that are the subject of DHHS Fair Hearing.
(C) No Recovery from Member for Continuation of Services. If the MCO’s Action is sustained by DHHS Fair Hearing decision, the MCO may not  institute procedures to recover from the Member the cost of medical services furnished.
1.5.7 Representation of MCO Determinations. The MCO agrees that it is the responsibility of the MCO to represent and defend all MCO determinations at DHHS Fair Hearing and at any subsequent judicial reviews involving that determination.  The MCO must receive the advice and consent of DHHS before appealing any subsequent judicial decisions adverse to the Commissioner’s Order. The MCO agrees that DHHS shall provide necessary information, but that DHHS shall not assume any costs associated with such representation.  DHHS shall notify the MCO in a timely manner of any State Fair Hearings that involve the MCO.

1.5.8 Judicial Review.  If the Member disagrees with the determination of DHHS resulting from DHHS Fair Hearing, the Member may seek judicial review in the Maine State Superior Court of the county of service.
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