DHHS- Office of MaineCare Services

Rule, State Plan Amendment, and Waiver Status Report 

November 1, 2011


In APA Process*
*PLEASE NOTE THAT ALL RULES ARE PROMULGATED IN COMPLIANCE WITH EXECUTIVE ORDER OF AUGUST 24, 2011 “AN ORDER TO IMPROVE REVIEW OF THE RULEMAKING PROCESS,” detailed at: 
http://www.maine.gov/tools/whatsnew/index.php?topic=Gov_Executive_Orders&id=182022&v=article2011. 

Chapter II, Section 9,  Indian Health Clinic Services, and Chapter II and III, Section 3, Ambulatory Care Clinics, the Department has proposed a rule that will consolidate all rules pertaining to reimbursement of Indian Health Service (IHS) clinic services to one new section of policy in order to better serve the public and meet federal requirements by making requirements clearer. It will remove all reference to Indian Health Services from Section 3, Ambulatory Care Clinic Services provided by IHS providers are subject to some different federal guidelines, and separation of these rules will clarify specific rules for IHS providers. The Department will also add guidelines for co-payments exemptions and tribal consultation to be in compliance with federal guidelines. 
Estimated Fiscal Impact:                Cost Neutral  
Proposed:
October 4, 2011

Public Hearing:
October 31, 2011

Staff:

Jamie Paul


Comment Deadline:
December 1, 2011

Chapter II and III, Section 68, Occupational Therapy- This proposed rule will remove any differing requirements for school based providers, and require them to meet all other requirements of comparable community based providers. In addition the Department clarifies that pursuant to 42 CFR 440.110, MaineCare occupational therapy services must be prescribed by a physician or other licensed practitioner of the healing arts within the scope of practice under Maine law and must be provided by or under the direction of a qualified licensed occupational therapist. Medical necessity for and the provision of these services to MaineCare members requires appropriate documentation. Each member’s written progress note must contain the start and stop time of the service. The Department is correcting that adult members are responsible for copayments up to $20 per month for Occupational Services. In Ch. III of this Section, billing modifiers TL and TM will be required for all services that are delivered under a Maine Department of Education Individualized Family Service Plan (IFSP) or an Individualized Education Plan (IEP), respectively.
Proposed:
July 12, 2011

Public Hearing:
August 8, 2011
Staff:

Delta Cseak

Comment Deadline:
August 18, 2011

Chapters II and III, Section 85, Physical Therapy- This proposed rule will remove any differing requirements for school based providers, and require them to meet all other requirements of comparable community based providers. In addition the Department clarifies that pursuant to 42 CFR 440.110, MaineCare physical therapy services must be prescribed by a physician or other licensed practitioner of the healing arts within the scope of practice under Maine law and must be provided by or under the direction of a qualified licensed physical therapist. Medical necessity for and the provision of these services to MaineCare members requires appropriate documentation. Each member’s written progress note must contain the start and stop time of the service. In Ch. III of this Section, billing modifiers TL and TM will be required for all services that are delivered under a Maine Department of Education Individualized Family Service Plan (IFSP) or an Individualized Education Plan (IEP), respectively.

Proposed:
July 12, 2011

Public Hearing:
August 8, 2011

Staff:

Delta Cseak

Comment Deadline:
August 18, 2011

Chapters II and III, Section 109, Speech and Hearing Services- The Department of Health and Human Services is proposing this rule to remove any differing requirements for school based providers, and require them to meet all other requirements of comparable community based providers. In addition, the Department will clarify that medical necessity for these services requires appropriate documentation, and that provision of services must be documented. Each member’s written progress note must now contain the start and stop time of the service provided to the MaineCare member.  Additionally, the proposed Ch. III contains multiple corrected units of service to HIPAA compliant coding in preparation for MIHMS certification, adds billing modifiers, and removes one redundant billing code S9152 Speech therapy, re-evaluation. The Department proposes necessary rate adjustments to remain cost neutral with the corrected units of service. Procedure codes 92526, 92550, 92565, 92568, 92610, V5364, V5364 TF are added in this proposed rule and will be reimbursed retroactively to 09/01/2010. This proposed rule also clarifies how some of the HIPAA compliant billing codes are state-level defined and applied and adds three new billing modifiers.
Proposed:
July 12, 2011

Public Hearing:
August 8, 2011

Staff:

Delta Cseak

Comment Deadline:
August 18, 2011

Rules Adopted or Provisionally Adopted Since Last Status Update

Chapter II and III, Section 13, Targeted Case Management Services- This rulemaking eliminates two target groups currently being reimbursed under Ch. 13, Targeted Case Management (TCM); “Case Management Services for Children Involved with Protective Services”, and “Case Management Services for Adults Involved with Protective Services”. Additionally the rulemaking adds medical eligibility criteria for the target group “Members Experiencing Homelessness.”  Ch. II is also changed to; delete obsolete language concerning the 2009 transition to one Comprehensive Case Manager, clarify supervision of comprehensive case managers, eliminate some professional staff categories, clarify qualifications for social workers and add a requirement for documentation that members have had choice of providers. Ch. III is changed to align the standard units of service and maximum allowance for two categories of TCM services with the other TCM categories.
Fiscal Impact:
Eliminating Targeted Case Management (TCM) services to two target groups will result in a total reduction in expenditures of $7.9 million annually ($160,000 in state funds and $7,750,000 in federal matching Medicaid funds).
Staff:

Margaret Brown

Effective Date:
November 1, 2011

Chapter II, Section 32, Waiver Services for Children with Intellectual Disabilities or Pervasive Developmental Disorders- The Department is creating a new Section of the MaineCare Benefits Manual that will be known as Waiver Services for Children with Intellectual Disabilities or Pervasive Developmental Disorders. These Services will be provided to children through a Home and Community Based Waiver program approved by the Centers for Medicare and Medicaid Services (CMS). Services in Ch. II include Home Support, Home Accessibility Adaptations, Transportation, Consultation, Communication Aids and Respite Care. Services will be provided to children with Intellectual Disabilities or Pervasive Developmental Disorders to support them to live in the community rather than in institutional settings. This routine technical rule is a companion to a major substantive rule proposing to establish rates for services in MaineCare Benefits Manual Ch. III Section 32. These rules were adopted on an emergency basis effective July 1, 2011.
Fiscal Impact:
This rulemaking is estimated to save $522,068.00 this fiscal year. 

Staff:

Ginger Roberts-Scott

Effective Date:  November 1, 2011

Chapter II, Section 60, Medical Supplies and Durable Medical Equipment- The Department adopted language that will allow providers to bill for up to a 72-day supply of incontinence supplies.  Some prior authorization criteria will be removed, as providers are now directed to the MIHMS provider portal to determine prior authorization criteria.  Reimbursement criteria will be revised for various supplies.  A new requirement for face-to-face encounters during the six months preceding the physician’s written order is proposed to assure the Department’s compliance with federal guidelines detailed in the Patient Protection and Affordable Care Act (PL 111-148 §6407), is effective January 1, 2011.
Fiscal Impact: Cost neutral.
Staff:

Amy MacMillan

Effective Date:
October 24, 2011
In Draft (And approved for proposal by Governor’s Office) 
Chapter II, Sections 12, 19, 22 and 96-  The Department will propose rule changes to Sections 12 (Consumer Directed Attendant Services), 96 (Private Duty Nursing and Personal Care Services), 19 (Home & Community Benefits for the Elderly and for Adults with Disabilities), and 22 (Home & Community Benefits for the Physically Disabled) to create consolidated rules and uniform self-directed and representative-directed options for these four MaineCare benefits, consistent with two programs administered by OES and OACPDS. 
The Office of Elder Services (OES), the Office of Adults with Cognitive and Physical Disabilities (OACPDS), and the Office of MaineCare Services (OMS) have been working together on this initiative, which will involve waiver amendments for the above two waivers and rulemakings for the above four rules that would permit an unpaid representative, such as a family member, to assist the MaineCare member in managing his or her care.  The rule would make it easier for families to manage care in the home by permitting a volunteer (usually a family member) to manage scheduling, time records and the like of caregivers.
Estimated Fiscal Impact:
Cost Neutral

Chapters II and III, Section 21, Home and Community-Based Benefits for Adults with Intellectual Disabilities or Autistic Disorder- The Office of Adults with Cognitive and Physical Disabilities (OACPDS), and the Office of MaineCare Services (OMS) have worked together to amend Section 21 to remove Shared Living from the Service entitled Home Support and create a new service called Adult Foster Care to identify this as a separate service with a different type of provider known as Shared Living provider.  This is part of a wider initiative that was included in the budget last year that had three phases.  Phase 1 was completed July 1, 2010.  Phase 2 was completed 10/1/10.  These were both legislatively required rate reductions. This recommended rulemaking (Phase 3) changes the name of a service from Home Support to Adult Foster Care and provides a correct HIPAA compliant procedure code. This rule change will pull Shared Living out of Home support and establish a new service within the waiver known as Adult Foster Care.  

Estimated Fiscal Impact:
Cost Neutral 

Chapter III, Section 50 Principles of Reimbursement for Intermediate Care Facilities,  the Department will propose a rule that pertains to 3005.9 Fixed Cost Component of Chapter III, Section 50, Principles of Reimbursement for Intermediate Care Facilities for the Mentally Retarded (ICF-MR) Services. This rule increases the tax rate from 5.5% to 6%, when approved by the Centers for Medicare and Medicaid Services (CMS), per Public Law, Chapter 411, LD 1016, 125th Maine State Legislature, An Act to Restore the Health Care Provider Tax to 6%.

Estimated Fiscal Impact: $46,400 for fiscal year 2012.
Chapter II, Section 80, Pharmacy Services, the Department is updating several definitions, in order to be consistent with federal definitions. The proposed rule will also provide clarification regarding the Department’s representation in the Drug Utilization Review (DUR) Committee which will further clarify the Department’s role in the committee. The criteria regarding prescription medications utilized for managing weight or enhancing nutrient intake will be revised to provide additional clarity for providers. The proposed rule will add language to further clarify the documentation that may be requested by the Department when processing prior authorization requests for opioids or narcotic prescription medications. Additionally, the proposed rule will add criteria for early refills for mail order prescriptions in excess of a ninety percent (90%) threshold, which is expected to reduce waste of prescription medications. Wholesale Acquisition Cost (WAC) will be added as a reimbursement methodology for generic, brand-name and specialty prescription medications, this change is necessary in order to maintain consistency between practice and policy. The proposed rule will add language to indicate that a provider may bill based on the Federal Upper Limit (FUL) if it is the lowest form of reimbursement of those methodologies listed in the rule, unless the Department meets FUL in the aggregate, which is automatically calculated at the point of service. This change is necessary to 
Comply with 42 CFR §§ 447.512 – 447.516.  The proposed rule will add language to include the coverage of 340B prescription medications, the process for reimbursement of 340B medications and the enrollment instructions for those providers eligible to enroll in the 340b drug program. This change will allow providers another option for billing and pricing medications. In addition, the fee for compound medications that are stock supply and those that are solutions or lotions involving no weighing has been eliminated. This change provides clarity for providers. The CMS 1500 claim form has been revised and now allows for more than one National Drug Code (NDC) to be included on an individual claim; the Department proposes adding language to request that the NDC for each active and inactive ingredient and the corresponding quantity used for each ingredient be included on the claim form. Finally, the proposed rule will remove section 80.09-2, Returned Reusable Drugs for Retail Pharmacy Providers. This program was previously tied to a budget initiative, however, since the implementation of the Medicare Prescription Drug Benefit (Medicare Part D), there is no longer any savings associated with this program. 

Estimated Fiscal Impact:
Cost Neutral

10-144, Chapter 107, Medical Eye Care Program – The Department is proposing to repeal 10-144, Chapter 107, Medical Eye Care Program, as it is a state funded DHHS benefit that has not had funding since the previous fiscal year. No additional funds are available for this program in the upcoming state fiscal years.

Estimated Fiscal Impact:
Cost Neutral

Chapter 275, Sections 1-3- The 125th Maine Legislature enacted LD 719 on June 29, 2011, which repealed the statutory provisions that authorized the Department to require marketing and clinical drug trial reporting.  In addition, in an Order dated August 23, 2011, based on the recent decision of the Supreme Court of the United States in Sorrell v. IMS Health Inc., 564 U.S. __ (2011), the United States District Court for the District of Maine held that aspects of the prescription drug privacy law, 22 M.R.S. § 1711-E(2-A) and § 1711-E(3), to the extent that it provides for enforcement of § 1711-E(2-A), violate the First and Fourteenth Amendments to the United States Constitution.  IMS Health Inc. v. Schneider, Case No. 1:07-cv-00127-JAW.  The Attorney General stipulated to that Order and thus will not be appealing it.  The Department is requesting to adopt this rule on an emergency basis because LD 719 is scheduled to go in to effect on September 28, 2011, which will remove the Department’s statutory authority to continue this requirement. 

This rule will repeal Sections 1-3 in Chapter 275 of the 10-144 Department of Health and Human 


Services General Rules in order to come into compliance with current Maine statutes and recent court rulings. The emergency rule repealing this section will be in effect for ninety days, during which time the Department will adopt rules through the regular proposed Administrative Procedures Act. Accordingly, this request is for both rulemakings. 


Estimated Fiscal Impact: The 125th Maine Legislature has determined that these changes will cost $223,000 for FY 2011-12, FY 2013-14 and is projecting a cost of $223,000 during FY, 2013-15. Also, this assumes a reduction in funding as a result of reduction in drug trial and drug 


marketing programs and fees that are partially offset by the restoration of a $500.00 fee for the Drug Academic Detailing Program. The restoration of the $500.00 fee is not included in this rulemaking.

State Plan Amendment Status: 
09-016, Transportation, Bus Passes
-This SPA adds bus passes as a covered service when transportation providers find this the most cost effective method to provide transportation to medically necessary services.
Status:
Submitted
9/30/09   “Off Clock”, as CMS is reviewing a related 1915B waiver.

10-012
  Updates for Categorically Needy Pages- This SPA updates and adds detail at the request of CMS for coverage pages in the state plan.  No changes in coverage or benefit made.

Status:

Submitted September 24, 2010
RAI Issued December 2010, responses submitted to CMS March 17, 2011.   Responses Withdrawn 5/6.   Responses resubmitted on 9/23/2011.

10-013-Coverage of PNMI Services- This SPA adds more detail, at request of CMS, of what is covered and who are qualified providers in PNMI facilities.  No changes in coverage or benefit.
Status:

Submitted September 24, 2010. 

RAI Issued December 2010, responses submitted to CMS March 17, 2011.  Additional questions received last week of April, and a conference call was held in May, 2011 to start working through CMS questions.  Responses withdrawn 5/6, currently Off Clock
10-014-Coverage of Behavioral Health Services- This SPA adds more detail, at the request of CMS, of what is covered and who are qualified providers for behavioral health services.  No changes in coverage or benefit are made.

Status:

Submitted September 24, 2010. 

RAI Issued December 2010, responses submitted to CMS March 17, 2011.  Additional questions received last week of April. Withdrew responses 5/6.  Responses resubmitted on 9/23/2011. 

10-015-Coverage of Rehabilitative Services- This SPA adds more detail, at the request of CMS, of what is covered and who are qualified providers for rehabilitative services.  No changes in coverage or benefit are made.

Status:

Submitted September 24, 2010. 

RAI Issued December 2010, responses submitted to CMS March 17, 2011. Additional questions received last week of April. Responses Withdrawn 5/6, currently Off Clock
10-016-Coverage of Personal Care Services- This SPA adds more detail, at the request of CMS, of what is covered and who are qualified providers for personal care services.  No changes in coverage or benefit are made.  
Status:

Submitted September 24, 2010. 

RAI Issued December 2010, Responses submitted to CMS March 17, 2011. Additional questions received last week of April. Responses withdrawn 5/6. Responses Resubmitted 9/23/2011. 
11-005
Categorically Needy Companion Letter- This SPA was submitted at CMS request to answer questions about coverage and reimbursement for pages previously submitted.  Formal RAI received with responses due November 30, 2011. 
11-008
 Pharmacy- This SPA updates reimbursement for pharmacy reimbursement, to line it up with current policy.

Status:

Submitted July 1, 2011.  RAI received September 21, 2011. 
11-009 Hospice- This SPA updates hospice services for federal requirements and MaineCare rules already in place to assure that children who elect hospice care can receive curative treatments in addition to palliative care. 

Status:

Submitted September 24, 2011.
Waivers 

A 1915(b) Non-Emergency Transportation (NEMT) waiver was submitted to CMS in late September, with a requested effective date of April, 2012.  The waiver will seek permission to have up to 8 regional brokers of NEMT statewide, paid on risk based contracts.  Requests for proposal will be issued for these regional brokerage contracts.   

A HCBS waiver to serve individuals who have “Other Related Conditions” and are otherwise eligible for ICF-ORC level of care will be submitted by November 1. Services included in this waiver will include home supports; community supports; employment specialist services; work supports; home accessibility adaptations; communications aids; transportation; assistive technology; consultation services and assessments; counseling and crisis services; maintenance occupational, physical and speech therapy; case management and specialized medical equipment.  
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