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c/o Ruth Ann Burke 
17 State House Station 
Augusta, ME 04333-0017 
Ruth.a.burke@maine.gov 

 

 
Re: Fallbrook Commons #L-11219-TE-H-N, Appeals by Ian Houseal and Michael Denbow 

Response of Appellee Fallbrook Commons Regarding Supplemental Evidence 
 
Dear Chair Draper: 
 
I am writing on behalf of Fallbrook Commons Development, LLC (“Fallbrook”) in response to 
Michael Denbow’s request to admit supplemental evidence in his appeal of the Department of 
Environmental Protection’s (the “Department”) approval of Fallbrook’s Natural Resources 
Protection Act (“NRPA”) permit in order #L-11219-TE-H-N. We respectfully request that the 
Board deny Mr. Denbow’s request because he has failed to meet the applicable standards 
governing the admission of supplemental evidence set forth in Chapter 2, Section 24(D)(2) of the 
Department’s Rules.  Should the Board grant Mr. Denbow’s request, Fallbrook respectfully 
requests that the Board admit the supplemental evidence included herein to rebut Mr. Denbow’s 
allegations regarding the project’s stormwater and sanitary sewer systems. 
 
I. Standards for Admission of Supplemental Evidence on Appeal 
 
Chapter 2, Section 24(D)(2) of the Department’s Rules governs the Board’s admission of 
supplemental evidence on appeal and provides: 
 

The Board may allow the record to be supplemented on appeal when it finds the 
evidence offered is relevant and material and that: 
 

(a) the person seeking to supplement the record has shown due diligence in 
bringing the evidence to the attention of the Department at the earliest 
possible time; or 
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(b) the evidence is newly discovered and could not, by the exercise of 
reasonable diligence have been discovered in time to be presented earlier in 
the licensing process. 

 
II. Mr. Denbow’s Requests: 
 
Mr. Denbow requests that the Board admit the following supplemental evidence on appeal: 
 

1. The Maine Endangered and Threatened Species Listing Handbook dated January 22, 2009 
from the Maine Department of Inland Fisheries and Wildlife (“MIF&W”), and  
 

2. Information regarding the project’s sanitary sewer and stormwater design.  
 
 
III.  Mr. Denbow’s Request Fails to Meet the Applicable Standards for Admission: 
 
The Board should deny Mr. Denbow’s request outright because: (A) the evidence is not relevant 
or material to the Department’s approval of Fallbrook’s NRPA application; and (B) to the extent 
Mr. Denbow sees them as relevant or material, he nonetheless failed to submit the evidence at the 
earliest possible time, he failed to exercise due diligence, and the evidence is not newly discovered.   
 
 A. The Offered Evidence Is Not Relevant or Material to the Department’s 

Issuance of the NRPA Permit 
 
Supplemental evidence must be relevant or material.  See Ch. 2, § 24(D)(2) (“The Board may allow 
the record to be supplemented on appeal when it finds that the evidence offered is relevant and 
material . . . . (emphasis added)).  The evidence Mr. Denbow seeks to admit fails this threshold 
test.  The MIF&W Handbook (the “Handbook”) and the allegations regarding the sanitary sewer 
and stormwater systems are irrelevant to Mr. Denbow’s appeal regarding the Department’s 
issuance of Fallbrook’s NRPA permit.  These proposed pieces of evidence could not have 
influenced the Department’s decision because they are unrelated to the NRPA standards that the 
Department must consider when determining whether or not to issue a permit. 
 
 1.  The Maine Endangered and Threatened Species Listing Handbook 
 
In his appeal, Mr. Denbow alleges that Fallbrook provided the Handbook to the Portland Planning 
Board and to the Department.  This is factually incorrect.  Fallbrook did not provide the Handbook 
to either entity.  Nonetheless, the Handbook is completely irrelevant to the applications Fallbrook 
submitted to these entities. The Handbook is a policy document published by MIF&W over eleven 
years ago that outlines policies and procedures for Maine agencies to use when recommending 
species to the Legislature for inclusion on Maine’s Endangered and Threatened Species List.  It is 
not an official listing of endangered or threatened species and it does not provide information 
specific to the processing of this specific or any other NRPA application. As a policy document 
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with no relation to NRPA requirements either generally or as they specifically relate to the 
Fallbrook application, the Handbook is not relevant or material to the appeal and should not be 
admitted as supplemental evidence. 
 
 2.  The Alleged Stormwater and Sanitary Sewer Evidence 
 
In his appeal, Mr. Denbow alleges facts related to the design of Fallbrook’s stormwater and sewer 
systems.  In his view, these systems will endanger the water quality of the surrounding wetlands 
and streams. When acting on a NRPA application, the Department must determine that the activity 
requiring a permit will not violate any state water quality laws.1 The “activity” for the purposes of 
NRPA is the construction, fill or dredging taking place in or adjacent to certain wetlands, not the 
ongoing operation of certain parts of the project.2  The evidence provided by Mr. Denbow relates 
to the theoretical operational failure of Fallbrook’s stormwater and sewer systems after 
construction.  The Maine Stormwater Law and SLODA,3 and not NRPA, regulate the design and 
operation of these systems.  Evidence of these systems’ operation post-construction has no bearing 
on the impact of the development’s construction activities that fall within the Department’s NRPA 
jurisdiction. As this evidence relates to standards beyond the scope of the Department’s NRPA 
review, it is not relevant to the appeal and should not be submitted as supplemental evidence. As 
discussed in more detail below, Mr. Denbow’s allegations are also factually incorrect. 
 
To the extent the Board deems either the Handbook or the stormwater and sanitary sewer evidence 
relevant, both categories of evidence still fail to meet the remaining standards in Chapter 2, Section 
24(D)(2). 
 
 B. The Offered Evidence Was Not Brought to the Attention of the Department at 

the Earliest Possible Time and was not Newly Discovered 
 
Mr. Denbow timely received the required notice of Fallbrook’s NRPA application on February 8, 
2020, via certified mail. This notice – which complied with all statutory requirements – contained 
information on the application and had instructions for how to submit comments to the 
Department. It also clearly informed Mr. Denbow where the application was available for review 
and the appropriate process for requesting a public hearing.4  
 
Despite this notice and opportunity to submit comments, Mr. Denbow’s appeal indicates that he 
did not submit comments to the Department either via the mechanism described in the notice or in 

 
1 See 38 M.R.S.A. § 480-D(5).  
2 See 38 M.R.S.A. § 480-C(2).  
3 Fallbrook submitted an application pursuant to SLODA and the Maine Stormwater Law to the City of Portland, 
which has delegated authority to review that application pursuant to 38 M.R.S.A. § 489-A. 
4 Fallbrook also held a public community meeting on February 18, 2020, attended by Mr. Denbow to discuss the 
separate Site Location of Development Act (“SLODA”) permit currently pending at the City of Portland.  
Attachment 1 includes a copy of the sign-in sheet for the February 18, 2020, public meeting indicating Mr. 
Denbow’s attendance, as well as a copy of the certified mail receipt indicating that the notice was delivered to Mr. 
Denbow’s address.  As outlined in Section IV below, Fallbrook respectfully requests that the Board admit the 
supplemental evidence included herein only in the event that it grants Mr. Denbow’s request.     
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his email correspondence with the Department as described in his appeal. Neither the Handbook 
nor the alleged concerns of the stormwater and sewer system design are new items that did not 
exist and which Mr. Denbow could not discover until after the licensing process was substantially 
completed.  Mr. Denbow could have presented this proposed evidence to the Department at any 
time after he received the notice with the exercise of due diligence, particularly where Mr. Denbow 
had also been noticed and attended a public meeting where the project’s stormwater system was 
discussed in response to public questions. Because Mr. Denbow did not show due diligence in 
bringing his proposed evidence to the attention of the Department, and the evidence is not newly 
discovered, the Board should deny Mr. Denbow’s request to admit the proposed evidence into the 
record. 
 
IV. Supplemental Evidence to Refute Mr. Denbow’s Proffered Evidence 
 
Fallbrook does not believe that Mr. Denbow’s proffered evidence meets the applicable standards 
for admission as supplemental evidence.  However, should the Board determine otherwise, it is 
important to note that Mr. Denbow’s proffered evidence regarding the stormwater and sewer 
systems are also factually incorrect.  In the event the Board grants Mr. Denbow’s request as to this 
evidence, Fallbrook respectfully requests the opportunity to provide the attached supplemental 
evidence, that rebuts Mr. Denbow’s proposed evidence.   
 
For the sake of clarity, Fallbrook seeks to offer this evidence specifically to counter Mr. Denbow’s 
allegations in the event the Board grants his request to submit supplemental evidence regarding 
the stormwater and sewer system.  Should the Board reject Mr. Denbow’s request, Fallbrook will 
withdraw its submittal of rebuttal supplemental evidence. This supplemental evidence was not 
included in Fallbrook’s NRPA application.  Fallbrook was not required to submit this evidence 
because it was not responsive to any issue raised by the Department as part of its review of 
Fallbrook’s NRPA application. 
 
Fallbrook submits this supplemental evidence specifically to refute Mr. Denbow’s allegation that 
the failure of the proposed pumping station or sanitary sewer, or flooding of the property will result 
in water quality impacts to an urban impaired stream and the adjacent wetlands. This allegation 
represents a misunderstanding of both the design of the project’s sanitary sewer system and the 
underlying site characteristics. 
 
Although the Department’s published and publicly available watershed maps show the project site 
as part of the urban impaired Fall Brook watershed, these maps do not account for the City of 
Portland’s 2010 reconstruction of its separated storm sewer drainage system in the public streets 
in the vicinity of the site including Ray Street, Florida Avenue and Maine Avenue. Prior to 2010 
the site’s stormwater runoff was collected in a combined sewer draining toward Fall Brook.  After 
the City separated the combined sewer in 2010, this storm sewer drainage system now collects the 
stormwater runoff from approximately 7.4 acres (approximately 89%) of the project site, including 
the tributary area on the Ray Street side of the property referenced in the appeal, from the Fall 
Brook watershed and directs runoff from this area through a separate storm drain system into the 
Presumpscot River watershed. The project’s proposed drainage design directs runoff from the 
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site’s proposed impervious areas including the building rooftop, parking areas, fire lane, and 
maintenance areas as well as its developed courtyards, into stormwater treatment facilities in the 
Presumpscot River watershed.  The project’s storm sewer system, therefore, does not discharge 
into wetlands within an urban impaired stream watershed as alleged by Mr. Denbow. In support 
of this description, Fallbrook has included plans provided by the City of Portland documenting the 
constructed storm drains as Attachment 2 and a watershed map from the City’s 2013 LOMR 
application to FEMA documenting the revised Fall Brook watershed boundary in the vicinity of 
the project site as Attachment 3.5 
 
Finally, the proposed sanitary sewer design meets the standards of both the Department and the 
City of Portland. The private sanitary sewer pump station will have a force main from the pump 
station that runs about 475 feet and discharges to an existing on-site gravity sewer service line.  
This existing gravity sewer service line connects to the public sewer system in Ray Street where it 
is conveyed to Portland’s Wastewater Treatment Plant via the City’s sanitary sewer system.  The 
sewer pump station, therefore, is within the Presumpscot River watershed, not within the Fall 
Brook watershed.  
 
The pump station, in accordance with accepted engineering practices for facilities of this kind, has 
two pumps that are each capable of conveying the full design flow from the building, providing 
redundant capacity. The pump station will be connected to the site’s emergency generator allowing 
operation in the event of a power failure.  It is also equipped with alarm systems in the event of 
pump failure or high levels in the wet well. In the event of simultaneous failure of both pumps, the 
wet well provides approximately 2,400 gallons of capacity before any overland discharge could 
occur.  The pump station is in the maintenance area of the site where it is fully accessible.  
Temporary emergency pumps can be installed to maintain discharge to the gravity sewer if 
necessary.  In the event of a catastrophic and simultaneous failure of all of these measures as 
envisioned by Mr. Denbow, overland discharge, if it occurred, would drain to the northeast into 
the Presumpscot River watershed, not the Fall Brook watershed. 
 
For the reasons above, Fallbrook asks that the Board deny Mr. Denbow’s request to submit 
supplemental evidence. In the alternative, Fallbrook requests that the Board accept the evidence 
provided herein as a rebuttal to Mr. Denbow’s allegations regarding the stormwater and sanitary 
sewer design of the project. 
 
  

 
5 Attachment 2 and Attachment 3 are plans provided by the City of Portland on unrelated projects; annotations in red 
on Page 8 of Attachment 2 and Page 2 of Attachment 3 were added by Fallbrook to indicate the location of the 
project.  
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Thank you for your time and consideration. Please do not hesitate to contact me if you have any 
questions. 
 
Sincerely, 
 

 
Rachael M Becker McEntee 
 
 
cc: Service List 
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Runoff from the project site enters the
City's storm drain main line at DMH13

Runoff from the east "Ray Street" Side
of the Fall Brooks Commons site
enters the City of Portland's separated
storm drain system via this ditch and
inlet

SHM-17 is now an existing manhole where
the existing sewer serving Fall Brook Woods
enters the City Sanitary Sewer System.

The proposed Fall Brook Commons service
will use this existing service for its sewer
discharge

Location of Fall Brook Woods
and Fall Brook Commons
emergency access drive and
sewer service

323



324



325



326



327



328



329



330



331



332



Approximate
Boundary of 

Fall Brook Commons

Runoff from the east "Ray Street" side of the
site enters the City of Portland's separated
storm drain system at this location. 
Refer to Sheet 8 of Fall Brook Sewer
Separation Project plans
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From: Katherine Joyce
To: Burke, Ruth A; Bertocci, Cynthia S; Bensinger, Peggy; Green, Robert L; Sirois, Alison; ihouseal@yahoo.com;

mdenbow@maine.rr.com; dmaguire@sandyriver2.com; Daniel Danvers
Cc: Rachael Becker McEntee
Subject: Appeal of #L-11219-TE-H-N Fallbrook Commons - Applicant"s Comments on Proposed Supplemental Evidence
Date: Thursday, July 30, 2020 4:11:00 PM
Attachments: 20200730 Ltr to BEP re Supplemental Evidence - FINAL.pdf

Attachment 1 - February 18, 2020 Mtg. Sign-in Sheet & Denbow Return Reciept.PDF
Attachment 2 - 2009 Ray Street Sewer Separation Project Plans.PDF
Attachment 3 - Fall Brook Watershed Maps Rev C 5-10-13.PDF

EXTERNAL: This email originated from outside of the State of Maine Mail System. Do not click links
or open attachments unless you recognize the sender and know the content is safe.
Good afternoon,
 
On behalf of our client, Fallbrook Commons Development, LLC, we respectfully submit the attached
comments from the Applicant on Appellant Denbow’s Proposed Supplemental Evidence.
 
These comments include three pieces of Proposed Supplemental Evidence from the Applicant for the
Board’s consideration, the context of which is described in our comments, and which are also included
in this email as separate attachments.
 
We appreciate your attention to this matter.
 
Best,
 
Kat

Katherine Joyce
she/her/hers pronouns
Shareholder
Energy & Environmental Practice Group Leader
207 228-7297 direct
207 774-1200 main

My Bio | LinkedIn | Twitter

BERNSTEIN SHUR
Portland, ME | Manchester, NH | Augusta, ME | bernsteinshur.com

Confidentiality notice: This message is intended only for the person to whom addressed in the text above and may contain privileged
or confidential information. If you are not that person, any use of this message is prohibited. We request that you notify us by reply to
this message, and then delete all copies of this message including any contained in your reply. Thank you.

335

mailto:kjoyce@bernsteinshur.com
mailto:Ruth.A.Burke@maine.gov
mailto:Cynthia.S.Bertocci@maine.gov
mailto:Peggy.Bensinger@maine.gov
mailto:Robert.l.Green@maine.gov
mailto:Alison.Sirois@maine.gov
mailto:ihouseal@yahoo.com
mailto:mdenbow@maine.rr.com
mailto:dmaguire@sandyriver2.com
mailto:ddanvers@sebagotechnics.com
mailto:rmcentee@bernsteinshur.com
https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.bernsteinshur.com%2Fattorney%2Fkatherine-a-joyce%2F&data=02%7C01%7Ccynthia.s.bertocci%40maine.gov%7Cbcf8dbdf87ee45852aa408d834c4a1fa%7C413fa8ab207d4b629bcdea1a8f2f864e%7C0%7C0%7C637317366510632869&sdata=sAyZVVB1OcdZ1QGHXptDysP4%2BUAg462tCDnWKYV0Xb8%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.linkedin.com%2Fpub%2Fkatherine-joyce%2F12%2F920%2Fb37&data=02%7C01%7Ccynthia.s.bertocci%40maine.gov%7Cbcf8dbdf87ee45852aa408d834c4a1fa%7C413fa8ab207d4b629bcdea1a8f2f864e%7C0%7C0%7C637317366510642822&sdata=ok1WiVh9QO2%2FYBvqqvvNE%2Bk0b3%2FmkWzwnqWnSHA1w%2F8%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Ftwitter.com%2Fbernsteinshur&data=02%7C01%7Ccynthia.s.bertocci%40maine.gov%7Cbcf8dbdf87ee45852aa408d834c4a1fa%7C413fa8ab207d4b629bcdea1a8f2f864e%7C0%7C0%7C637317366510642822&sdata=ZshXwEg7ODDqYMgpjp5npksh1NT3vOg6cFM2BsPlIAA%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.bernsteinshur.com%2F&data=02%7C01%7Ccynthia.s.bertocci%40maine.gov%7Cbcf8dbdf87ee45852aa408d834c4a1fa%7C413fa8ab207d4b629bcdea1a8f2f864e%7C0%7C0%7C637317366510652775&sdata=JXEejdpao%2BwHQqlCT9SyWu2euH05BNS1giDeTg2uG%2Bw%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.bernsteinshur.com%2F&data=02%7C01%7Ccynthia.s.bertocci%40maine.gov%7Cbcf8dbdf87ee45852aa408d834c4a1fa%7C413fa8ab207d4b629bcdea1a8f2f864e%7C0%7C0%7C637317366510652775&sdata=JXEejdpao%2BwHQqlCT9SyWu2euH05BNS1giDeTg2uG%2Bw%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.bernsteinshur.com%2F&data=02%7C01%7Ccynthia.s.bertocci%40maine.gov%7Cbcf8dbdf87ee45852aa408d834c4a1fa%7C413fa8ab207d4b629bcdea1a8f2f864e%7C0%7C0%7C637317366510652775&sdata=JXEejdpao%2BwHQqlCT9SyWu2euH05BNS1giDeTg2uG%2Bw%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.bernsteinshur.com%2Fwhere%2Fportland-maine%2F&data=02%7C01%7Ccynthia.s.bertocci%40maine.gov%7Cbcf8dbdf87ee45852aa408d834c4a1fa%7C413fa8ab207d4b629bcdea1a8f2f864e%7C0%7C0%7C637317366510652775&sdata=90rbV83vJgLYpBVRTxYbN6S3lVHUcm8Qx5c9gcPilOM%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.bernsteinshur.com%2Fwhere%2Fmanchester-new-hampshire%2F&data=02%7C01%7Ccynthia.s.bertocci%40maine.gov%7Cbcf8dbdf87ee45852aa408d834c4a1fa%7C413fa8ab207d4b629bcdea1a8f2f864e%7C0%7C0%7C637317366510652775&sdata=HLcK8PeGREXh7SeuM31JmmnWoTzKNzGq3RF7R%2BYiYuo%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.bernsteinshur.com%2Fwhere%2Faugusta-maine%2F&data=02%7C01%7Ccynthia.s.bertocci%40maine.gov%7Cbcf8dbdf87ee45852aa408d834c4a1fa%7C413fa8ab207d4b629bcdea1a8f2f864e%7C0%7C0%7C637317366510662731&sdata=v7%2Bu1QMrRkXeBFCCzQl5RW%2FXXCN13IsdakMwpkcuQQM%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.bernsteinshur.com%2F&data=02%7C01%7Ccynthia.s.bertocci%40maine.gov%7Cbcf8dbdf87ee45852aa408d834c4a1fa%7C413fa8ab207d4b629bcdea1a8f2f864e%7C0%7C0%7C637317366510662731&sdata=01wm5MoTkyivj68mzcKXpXyyI3rneOsuExkDn%2BYou7Y%3D&reserved=0



  


 


 


Rachael M Becker McEntee 
207-228-7269 direct 
rmcentee@bernsteinshur.com 


 


 


Via electronic mail only 
 
July 30, 2020 
 
Mark C. Draper, Chair 
Board of Environmental Protection 
c/o Ruth Ann Burke 
17 State House Station 
Augusta, ME 04333-0017 
Ruth.a.burke@maine.gov 


 


 
Re: Fallbrook Commons #L-11219-TE-H-N, Appeals by Ian Houseal and Michael Denbow 


Response of Appellee Fallbrook Commons Regarding Supplemental Evidence 
 
Dear Chair Draper: 
 
I am writing on behalf of Fallbrook Commons Development, LLC (“Fallbrook”) in response to 
Michael Denbow’s request to admit supplemental evidence in his appeal of the Department of 
Environmental Protection’s (the “Department”) approval of Fallbrook’s Natural Resources 
Protection Act (“NRPA”) permit in order #L-11219-TE-H-N. We respectfully request that the 
Board deny Mr. Denbow’s request because he has failed to meet the applicable standards 
governing the admission of supplemental evidence set forth in Chapter 2, Section 24(D)(2) of the 
Department’s Rules.  Should the Board grant Mr. Denbow’s request, Fallbrook respectfully 
requests that the Board admit the supplemental evidence included herein to rebut Mr. Denbow’s 
allegations regarding the project’s stormwater and sanitary sewer systems. 
 
I. Standards for Admission of Supplemental Evidence on Appeal 
 
Chapter 2, Section 24(D)(2) of the Department’s Rules governs the Board’s admission of 
supplemental evidence on appeal and provides: 
 


The Board may allow the record to be supplemented on appeal when it finds the 
evidence offered is relevant and material and that: 
 


(a) the person seeking to supplement the record has shown due diligence in 
bringing the evidence to the attention of the Department at the earliest 
possible time; or 
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(b) the evidence is newly discovered and could not, by the exercise of 
reasonable diligence have been discovered in time to be presented earlier in 
the licensing process. 


 
II. Mr. Denbow’s Requests: 
 
Mr. Denbow requests that the Board admit the following supplemental evidence on appeal: 
 


1. The Maine Endangered and Threatened Species Listing Handbook dated January 22, 2009 
from the Maine Department of Inland Fisheries and Wildlife (“MIF&W”), and  
 


2. Information regarding the project’s sanitary sewer and stormwater design.  
 
 
III.  Mr. Denbow’s Request Fails to Meet the Applicable Standards for Admission: 
 
The Board should deny Mr. Denbow’s request outright because: (A) the evidence is not relevant 
or material to the Department’s approval of Fallbrook’s NRPA application; and (B) to the extent 
Mr. Denbow sees them as relevant or material, he nonetheless failed to submit the evidence at the 
earliest possible time, he failed to exercise due diligence, and the evidence is not newly discovered.   
 
 A. The Offered Evidence Is Not Relevant or Material to the Department’s 


Issuance of the NRPA Permit 
 
Supplemental evidence must be relevant or material.  See Ch. 2, § 24(D)(2) (“The Board may allow 
the record to be supplemented on appeal when it finds that the evidence offered is relevant and 
material . . . . (emphasis added)).  The evidence Mr. Denbow seeks to admit fails this threshold 
test.  The MIF&W Handbook (the “Handbook”) and the allegations regarding the sanitary sewer 
and stormwater systems are irrelevant to Mr. Denbow’s appeal regarding the Department’s 
issuance of Fallbrook’s NRPA permit.  These proposed pieces of evidence could not have 
influenced the Department’s decision because they are unrelated to the NRPA standards that the 
Department must consider when determining whether or not to issue a permit. 
 
 1.  The Maine Endangered and Threatened Species Listing Handbook 
 
In his appeal, Mr. Denbow alleges that Fallbrook provided the Handbook to the Portland Planning 
Board and to the Department.  This is factually incorrect.  Fallbrook did not provide the Handbook 
to either entity.  Nonetheless, the Handbook is completely irrelevant to the applications Fallbrook 
submitted to these entities. The Handbook is a policy document published by MIF&W over eleven 
years ago that outlines policies and procedures for Maine agencies to use when recommending 
species to the Legislature for inclusion on Maine’s Endangered and Threatened Species List.  It is 
not an official listing of endangered or threatened species and it does not provide information 
specific to the processing of this specific or any other NRPA application. As a policy document 
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with no relation to NRPA requirements either generally or as they specifically relate to the 
Fallbrook application, the Handbook is not relevant or material to the appeal and should not be 
admitted as supplemental evidence. 
 
 2.  The Alleged Stormwater and Sanitary Sewer Evidence 
 
In his appeal, Mr. Denbow alleges facts related to the design of Fallbrook’s stormwater and sewer 
systems.  In his view, these systems will endanger the water quality of the surrounding wetlands 
and streams. When acting on a NRPA application, the Department must determine that the activity 
requiring a permit will not violate any state water quality laws.1 The “activity” for the purposes of 
NRPA is the construction, fill or dredging taking place in or adjacent to certain wetlands, not the 
ongoing operation of certain parts of the project.2  The evidence provided by Mr. Denbow relates 
to the theoretical operational failure of Fallbrook’s stormwater and sewer systems after 
construction.  The Maine Stormwater Law and SLODA,3 and not NRPA, regulate the design and 
operation of these systems.  Evidence of these systems’ operation post-construction has no bearing 
on the impact of the development’s construction activities that fall within the Department’s NRPA 
jurisdiction. As this evidence relates to standards beyond the scope of the Department’s NRPA 
review, it is not relevant to the appeal and should not be submitted as supplemental evidence. As 
discussed in more detail below, Mr. Denbow’s allegations are also factually incorrect. 
 
To the extent the Board deems either the Handbook or the stormwater and sanitary sewer evidence 
relevant, both categories of evidence still fail to meet the remaining standards in Chapter 2, Section 
24(D)(2). 
 
 B. The Offered Evidence Was Not Brought to the Attention of the Department at 


the Earliest Possible Time and was not Newly Discovered 
 
Mr. Denbow timely received the required notice of Fallbrook’s NRPA application on February 8, 
2020, via certified mail. This notice – which complied with all statutory requirements – contained 
information on the application and had instructions for how to submit comments to the 
Department. It also clearly informed Mr. Denbow where the application was available for review 
and the appropriate process for requesting a public hearing.4  
 
Despite this notice and opportunity to submit comments, Mr. Denbow’s appeal indicates that he 
did not submit comments to the Department either via the mechanism described in the notice or in 


 
1 See 38 M.R.S.A. § 480-D(5).  
2 See 38 M.R.S.A. § 480-C(2).  
3 Fallbrook submitted an application pursuant to SLODA and the Maine Stormwater Law to the City of Portland, 
which has delegated authority to review that application pursuant to 38 M.R.S.A. § 489-A. 
4 Fallbrook also held a public community meeting on February 18, 2020, attended by Mr. Denbow to discuss the 
separate Site Location of Development Act (“SLODA”) permit currently pending at the City of Portland.  
Attachment 1 includes a copy of the sign-in sheet for the February 18, 2020, public meeting indicating Mr. 
Denbow’s attendance, as well as a copy of the certified mail receipt indicating that the notice was delivered to Mr. 
Denbow’s address.  As outlined in Section IV below, Fallbrook respectfully requests that the Board admit the 
supplemental evidence included herein only in the event that it grants Mr. Denbow’s request.     
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his email correspondence with the Department as described in his appeal. Neither the Handbook 
nor the alleged concerns of the stormwater and sewer system design are new items that did not 
exist and which Mr. Denbow could not discover until after the licensing process was substantially 
completed.  Mr. Denbow could have presented this proposed evidence to the Department at any 
time after he received the notice with the exercise of due diligence, particularly where Mr. Denbow 
had also been noticed and attended a public meeting where the project’s stormwater system was 
discussed in response to public questions. Because Mr. Denbow did not show due diligence in 
bringing his proposed evidence to the attention of the Department, and the evidence is not newly 
discovered, the Board should deny Mr. Denbow’s request to admit the proposed evidence into the 
record. 
 
IV. Supplemental Evidence to Refute Mr. Denbow’s Proffered Evidence 
 
Fallbrook does not believe that Mr. Denbow’s proffered evidence meets the applicable standards 
for admission as supplemental evidence.  However, should the Board determine otherwise, it is 
important to note that Mr. Denbow’s proffered evidence regarding the stormwater and sewer 
systems are also factually incorrect.  In the event the Board grants Mr. Denbow’s request as to this 
evidence, Fallbrook respectfully requests the opportunity to provide the attached supplemental 
evidence, that rebuts Mr. Denbow’s proposed evidence.   
 
For the sake of clarity, Fallbrook seeks to offer this evidence specifically to counter Mr. Denbow’s 
allegations in the event the Board grants his request to submit supplemental evidence regarding 
the stormwater and sewer system.  Should the Board reject Mr. Denbow’s request, Fallbrook will 
withdraw its submittal of rebuttal supplemental evidence. This supplemental evidence was not 
included in Fallbrook’s NRPA application.  Fallbrook was not required to submit this evidence 
because it was not responsive to any issue raised by the Department as part of its review of 
Fallbrook’s NRPA application. 
 
Fallbrook submits this supplemental evidence specifically to refute Mr. Denbow’s allegation that 
the failure of the proposed pumping station or sanitary sewer, or flooding of the property will result 
in water quality impacts to an urban impaired stream and the adjacent wetlands. This allegation 
represents a misunderstanding of both the design of the project’s sanitary sewer system and the 
underlying site characteristics. 
 
Although the Department’s published and publicly available watershed maps show the project site 
as part of the urban impaired Fall Brook watershed, these maps do not account for the City of 
Portland’s 2010 reconstruction of its separated storm sewer drainage system in the public streets 
in the vicinity of the site including Ray Street, Florida Avenue and Maine Avenue. Prior to 2010 
the site’s stormwater runoff was collected in a combined sewer draining toward Fall Brook.  After 
the City separated the combined sewer in 2010, this storm sewer drainage system now collects the 
stormwater runoff from approximately 7.4 acres (approximately 89%) of the project site, including 
the tributary area on the Ray Street side of the property referenced in the appeal, from the Fall 
Brook watershed and directs runoff from this area through a separate storm drain system into the 
Presumpscot River watershed. The project’s proposed drainage design directs runoff from the 
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site’s proposed impervious areas including the building rooftop, parking areas, fire lane, and 
maintenance areas as well as its developed courtyards, into stormwater treatment facilities in the 
Presumpscot River watershed.  The project’s storm sewer system, therefore, does not discharge 
into wetlands within an urban impaired stream watershed as alleged by Mr. Denbow. In support 
of this description, Fallbrook has included plans provided by the City of Portland documenting the 
constructed storm drains as Attachment 2 and a watershed map from the City’s 2013 LOMR 
application to FEMA documenting the revised Fall Brook watershed boundary in the vicinity of 
the project site as Attachment 3.5 
 
Finally, the proposed sanitary sewer design meets the standards of both the Department and the 
City of Portland. The private sanitary sewer pump station will have a force main from the pump 
station that runs about 475 feet and discharges to an existing on-site gravity sewer service line.  
This existing gravity sewer service line connects to the public sewer system in Ray Street where it 
is conveyed to Portland’s Wastewater Treatment Plant via the City’s sanitary sewer system.  The 
sewer pump station, therefore, is within the Presumpscot River watershed, not within the Fall 
Brook watershed.  
 
The pump station, in accordance with accepted engineering practices for facilities of this kind, has 
two pumps that are each capable of conveying the full design flow from the building, providing 
redundant capacity. The pump station will be connected to the site’s emergency generator allowing 
operation in the event of a power failure.  It is also equipped with alarm systems in the event of 
pump failure or high levels in the wet well. In the event of simultaneous failure of both pumps, the 
wet well provides approximately 2,400 gallons of capacity before any overland discharge could 
occur.  The pump station is in the maintenance area of the site where it is fully accessible.  
Temporary emergency pumps can be installed to maintain discharge to the gravity sewer if 
necessary.  In the event of a catastrophic and simultaneous failure of all of these measures as 
envisioned by Mr. Denbow, overland discharge, if it occurred, would drain to the northeast into 
the Presumpscot River watershed, not the Fall Brook watershed. 
 
For the reasons above, Fallbrook asks that the Board deny Mr. Denbow’s request to submit 
supplemental evidence. In the alternative, Fallbrook requests that the Board accept the evidence 
provided herein as a rebuttal to Mr. Denbow’s allegations regarding the stormwater and sanitary 
sewer design of the project. 
 
  


 
5 Attachment 2 and Attachment 3 are plans provided by the City of Portland on unrelated projects; annotations in red 
on Page 8 of Attachment 2 and Page 2 of Attachment 3 were added by Fallbrook to indicate the location of the 
project.  
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Thank you for your time and consideration. Please do not hesitate to contact me if you have any 
questions. 
 
Sincerely, 
 


 
Rachael M Becker McEntee 
 
 
cc: Service List 
  


 

























































Runoff from the project site enters the
City's storm drain main line at DMH13


Runoff from the east "Ray Street" Side
of the Fall Brooks Commons site
enters the City of Portland's separated
storm drain system via this ditch and
inlet


SHM-17 is now an existing manhole where
the existing sewer serving Fall Brook Woods
enters the City Sanitary Sewer System.


The proposed Fall Brook Commons service
will use this existing service for its sewer
discharge


Location of Fall Brook Woods
and Fall Brook Commons
emergency access drive and
sewer service
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Ian Houseal 

86 Florida Avenue 

Portland, ME  04103 

ihouseal@yahoo.com 

 

Michael Denbow 

69 Florida Avenue 

Portland, ME  04103 

mdenbow@maine.rr.com 

 

Rachael M. Becker McEntee 

Bernstein Shur 

100 Middle Street 

P.O. Box 9729 

Portland, ME  04104-5029 

rmcentee@bernsteinshur.com 

 

Fallbrook Commons Development 

c/o Daniel Maguire 

P.O. Box 110 

Portland, ME  04112 

dmaguire@sandyriver2.com 

 

Dan Danvers 

Sebago Technics, Inc. 

75 John Roberts Road, Suite 4A 

South Portland, ME  04106 

ddanvers@sebagotechnics.com 

 

 

 

 

 

RE: Fallbrook Commons, Department Order #L-11219-TE-H-N 

 Appeals by Ian Houseal and Michael Denbow 

 Ruling on Proposed Supplemental Evidence 

 

Dear Participants: 

 

On June 4, 2020, the Department of Environmental Protection (Department) issued Department 

Order #L-11219-TE-H-N granting a Natural Resources Protection Act (NRPA) permit1 to Fallbrook 

Commons Development, LLC for the construction of a nursing care center on Merrymeeting Drive 

in Portland.  The Board of Environmental Protection (Board) received two timely appeals of the 

Department’s decision: 

 

• Ian Houseal, appeal dated June 27, 2020 received June 29, 2020; and  

                                                 
1 The project is also the subject to the Site Location of Development Act and Fallbrook Common Development, LLC’s 

application for that permit is pending with the City of Portland. The permit application under that law to the City of 

Portland is a separate proceeding. 

 

JANET T. MILLS 

GOVERNOR 

Mark C. Draper, Chair 

 

Cynthia S. Bertocci 
Executive Analyst 

 

Ruth Ann Burke 

Board Clerk 

S T A T E  O F  M A I N E  

B O A R D  O F  E N V I R O N M E N T A L  P R O T E C T I O N  
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• Michael Denbow, appeal dated June 28, 2020, received June 30, 2020. 

 

Mr. Denbow’s appeal contains information that is not in the Department’s licensing record, which 

means that the information was not considered by the Department when it made its decision on the 

NRPA permit application.  This new information, which is listed below, constitutes proposed 

supplemental evidence: 

 

• Page 4, second paragraph, reference to Maine Threatened and Endangered Species Listing 

Handbook dated January 22, 2009; and 

• Page 5, section (d) Water Quality, information pertaining to water usage, estimated sanitary 

sewer discharges and their potential for overflow, and treatment of (stormwater) runoff.  

   

On July 30, 2020, Ms. McEntee, on behalf of the licensee, commented on the admissibility of Mr. 

Denbow’s proposed supplemental evidence and offered the following three exhibits in response in 

the event Mr. Denbow’s proposed supplemental evidence is admitted: 

 

• Attachment 1.  Copy of the sign-in sheet for the February 18, 2020 public meeting on Fallbrook 

Common’s Site Law application pending with the City of Portland signed by Mr. Denbow and 

a certified mail receipt indicating service of notice to Debra Denbow at 69 Florida Avenue; 

• Attachment 2. Plans provided by the City of Portland documenting the constructed storm 

drains; and 

• Attachment 3.  Watershed map documenting the revised Fall Brook watershed boundary in the 

vicinity of the project site. 

 

The criteria for the Board to admit proposed supplemental evidence is found in Chapter 2  

§ 24(D)(2) of the Department’s Rule Concerning the Processing of Applications and Other 

Administrative Matters:  

  

The Board may allow the record to be supplemented on appeal when it finds that 

the evidence offered is relevant and material and that: 

 

(a) the person seeking to supplement the record has shown due diligence in 

bringing the evidence to the attention of the Department at the earliest 

possible time; or 

(b) the evidence is newly discovered and could not, by the exercise of reasonable 

diligence, have been discovered in time to be presented earlier in the licensing 

process. 

 

I have reviewed the proposed evidence submitted by both Mr. Denbow and the licensee, and my 

ruling is as follows: 

 

• The “Maine Threatened and Endangered Species Listing Handbook” dated January 22, 2009 

referred to by Mr. Denbow is admitted.  It is arguably relevant to the wildlife findings in the 

Department’s NRPA decision. Given the miscommunication that appears to have occurred 

between Department staff and Mr. Denbow during the processing of the application, the 

document could not have been provided earlier in the licensing process.  Additionally, the 

document is a State agency publication available on-line of which the Board may take official 

notice. 
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• The information in the Water Quality section of Mr. Denbow’s appeal document, page 5, 

section (d), , pertaining to water usage, estimated sanitary sewer discharges and their potential 

for overflow, and treatment of (stormwater) runoff is not admitted. Stormwater management 

and provisions for the disposal of sanitary wastes are not relevant to the NRPA permit.  While 

this section will not be redacted from Mr. Denbow’s appeal document, the Board will not 

consider it in the Board’s evaluation of the appeals.  The City of Portland is conducting an in-

depth review of these criteria as part of its review of the Site Location of Development (Site 

Law) application, which is pending.  The appellants are able to participate in the City’s review 

of the project.  

 

• Licensee’s Attachment 1 pertaining to notice to Mr. Denbow is admitted.  It is relevant to the 

issue of adequate notice that has been raised by Mr. Denbow in his appeal.  As the issue was 

raised in the appeal, the licensee has provided the information at the earliest possible time. 

 

• Licensee’s Attachment 2 and Attachment 3 are not admitted to the record.  As stated above, the 

NRPA permit under appeal does not address stormwater management.  Stormwater 

management is being addressed in conjunction with the City’s review of the Site Law permit 

application for the proposed project.  

   

In accordance with provisions of Chapter 2, § 24(C)(4) of the Department’s rules, the deadline for 

the filing of responses to the merits of the appeals is 20 days after the Board Chair’s decision on 

the admissibility of all of the proposed supplemental evidence, in this case by Monday, 

September 28, 2020 at 5:00 p.m.  Responses to the appeals may be filed by the licensee and any 

other persons who filed written comments on the application with the Department.   

 

If you have any questions, you may contact Cynthia Bertocci, the Board’s Executive Analyst, (207) 

287-2452 or Peggy Bensinger, Assistant Attorney General, at (207) 626-8578.  

 

Sincerely,  

   
Mark C. Draper, Chair 

Board of Environmental Protection 

 

 

cc: Service List  

 Interested Persons List 
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