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Chapter 373: FINANCIAL AND TECHNICAI CAPACITY AND-FECHNICAL
ABILITY STANDARDS OF THE SITE LOCATION OF DEVELOPMENT
ACT LAW

SUMMARY: This chapter includes rules adopted pursuant to the “financial

capacity” and “technical ability” standard of the Site Location of Development
Act(Site Law), 38 M.R.S.A- § 484(1). The rules elaborate on the statutory

standards, set fi the in ation that must be submitted to eac
tand and explain the Department’s authori impose conditions on a

Qgrrmt 1§§ued q%eseﬁlﬂtﬁiese%ﬂae-the-seepe—eﬁreweweﬁﬂ&egeafd-m

1. Introduction. This chapter relates to the financial capacity and technical ability standard of the Site
Location of Development Law-Act (Site Law). 38 M.R.S.A- § 484(1). To obtain a Site Law permit an
onstrate the financial capacity and technical abilit design, construct. operate

applicant must demon h pacity € a y to design, construct, op.
and maintain the development in comghance with #seet state env1ronmental standards and the terms

and conditions of the permit
technical ability.

2%. Financial Capacity to-Meet-Pollution-Control-Standards
A. Standard. Seepe-ofReview: In-determining

apphcant sha]l have financial capac1tv to desmn construct, onerate and mamtaln the

development in a manner consistent with state environmental standards and the provisions of the
Site Law. The applicant must have the financial capacity to-desien-and-construet for all aspects
of the development, and not solely the environmental protection aspects. Evidence of financial

capacity must be provided prior to a decision on an application, except, pursuant to 38 M.R.S. §
484(1), the department may defer a final findin financial capacit lacing a condition

permit that requires the permittee to provide final evidence of financial capacity before the start

of any site alterations.as-otherwise-conditio
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B. Submissions. The aApplications for approval of a proposed developments shalt must include
evidence that affirmatively demonstrates that the developer has the financial capacity to
undertake design, construct, operate, and maintain the proposed development, except in cases in
which the Department deft final determination as set forth in ion 2 (A e. Evidence

to demonstrate financial capacity must includeing but is not limited to, the following information
sueh-asthe-fellovangwhen appropriate:,

(1) Cost estimates. Accurate and complete cost estimates of the development, including all

proposed phases._The itemization of major costs may include, but are is not be limited to,

the cost of the following activities: land purchase, erosion control, roads, sewers. structures.

water supply, utilities, pollution abatement,-and- landscaping, and restoration of the site, if

applicable.
(2) Time schedule. The time schedule for construction of all phases proposed.-and-forsatisfying

seHutionebalementmsnsmran,

(3) Evidence of funds. Evidence such as the following:

(a) €a)Letter of commitment or intent to fund. A letter from a financial institution,

governmental agency, or other funding ageney-entity indicating a commitment to provide
to the applicant a specified amount of funds and the uses for which the funds may be
utilized. utiized—4-In-In cases where funding is required but there can be no

commitment of money until approvals are received, an applicant may submit a letter of
"intent to fund" from the-an appropriate funding institution indicating the amount of
funds intended to be provided to the applicant and their specified uses for which the

funds are intended.

In cases where one or more limited liability corporations are part of the applicant’s
corporate structure, evidence must be submitted describing the applicant’s corporate
structure, and demonstrating that the proposed financing is clearly linked from the

financing institution to the applicant.

(b) Self-financing

(1) 65 The most recent corporate annual report or financial statements indicating
availability of sufficient funds to finance the development together <with explanatery

material explaining interpreting the report, whenrequested; and evidence that funds
have been set aside for the proposed development. The financial information in any
annual report and any financial statement should be audited, or an explanation
provided. € ate-annual rer ancial-statements-should-beaudite
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(1) ¢6) Copies of bank statements of accounts held by the applicant or other evidence
indicating availability-of that funds; are ava11ab1e and have been set amde for the
proposed development. whes : an : men

(¢) Government agency

(i) Evidence that funds to complete the development have been included in an approved
budget, that the expenditure of funds has been approved by the appropriate legal
entity such as the municipality or the Legislature, that the issuance of bonds has been

approved to cover the cost of the development, or that grant money has been

obtained to cover development costs.

(ii) In cases where funding is required but there can be no commitment of money until
approvals are received, a detailed plan outlining how funds for the development will

be obtained and evidence that legal authority exists to implement the plan.

{(d) Non-profit organization.

(1) Evidence that funds to complete the development have been included in an approved

budget and that grant money or other funds have been obtained to cover the
development costs.

(i) In cases where funding is required but there can be no commitment of money until
approvals are received, a detailed plan outlining how funds for the development will
be obtained, including projections for and status of any fund raising.

4) Phased development. In cases of phas velopment or long term construction projects, the
department may find that the applicant has demonstrated adequate financial capacity to
comply with department requirements provided (a) the applicant has demonstrated financial
capacity for a separate first phase, and (b) the permit is conditioned to require that evidence

of financial capacity adequate for review and approval be submitted to the department prior
to construction of each subsequent phase. Construction of each subsequent phase may not
begin prior to approval of financial capacity for that phase.

(5) Certificate of Good Standing. If the applicant is a registered corporation in Maine, provide a

Certificate of Good Standing (available from the Secretary of State).

C. Terms and Conditions. The department Beard-may, as a term or condition of approval,
establish any reasonable requirement to ensure that the developer has and will maintain the

financial capacity to meet permit requirements and state environmental airand-water pollution
eentrel standards, such as: the following.

(1) Performance bond. Requiring the posting of a performance bond to ensure that the

development is constructed, operated and maintained, and the site restored, if applicable, in
compliance with the permit requirements and state environmental standards.air-and-water
polution-conirol plans-are-completed-as-approved:

Chapter 373: Financial and Technical Capacity and-Technieal Ability-Standards of the Site Location of
Development Act (Site-l-aw) Financial Standard-of the-Site Location Law

3.

11



DRAFT
06-096 DEPARTMENT OF ENVIRONMENTAL PROTECTION

(2) Phased development. Prior to the start of the first phase of construction and each subsequent
phase, the permittee shall provide a cost estimate for that phase as well as evidence that the

applicant has been granted a sufficient line of credit or a loan by a financial institution
authorized to do business in this State or evidence of any other form of financial assurance

determined by this Chapter to be adequate by the department for review and approval.

(3) Dedication of funds. Prior to the start of construction, the permitee shall submit: to the
department for review and approval; final financial arrangements indicatd emonstratin

that funds are still available and have been specifically dedicated to the proposed

development costs.

32. Technical Ability toe-Meet-Air-and-Water Pollution-Control Standards

felevaﬂt-ewdeﬂeﬁe-tha{—effeet—saeh—aﬁ—the—feﬂem-ﬂg— The developer shall have the techmcal

eapaeity-ability to design, construct, and-operate, and maintain the proposed development in a
manner consistent with the permit and state environmental standards.

(1) Capability. Evidence-thatpProject personnel are must be capable of properly designing,
installing, operating and maintaining peHutien-centrel-deviees-the proposed project in

accordance with state environmental standards.

(2) Adaptation. Ewvidenee-that-evenlf the applicant's technical personnel have never before
constructed-or-operated designed. constructed, and operated a development like the one
proposed, competent engineering and field operational personnel must will be available who
and can adapt their training and experience to accomplish the required tasks.

(3) Prior conduct. The department may consider eEvidence regarding the developer's prior
conduct as a measure of willingness and ability to meet all terms and conditions of approval
established by the department Beard.

BE€. Submissions. The aApplications for approval of a proposed development must skall include
evidence that affirmatively demonstrates that the developer has the technical ability to_design,
construct, operate and maintain undertake the proposed development, including but not limited to

the following information-sech-as-the-fellowing-when-approprate.:

(1) Experience and training. A statement of the developer's prior experience or appropriate
training, or both, relating to the nature of the proposed development.

(2) Personnel. A description of the types of personnel who will be empleyed-used to design,
instalconstruct,-and operate, and maintain the proposed development-pelution-contrel

Chapter 373: Financial and Technical Capacity and-Fechnical-Abiity-Standards of the Site Location of
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measures, including but not limited to resumes, or similar documents describing experience

with similar projects.

CP. Terms and Conditions. The department Beard may, as a term or condition of approval,

establish any reasonable requirement to ensure that the developer has the technical ability to
design, construct, and-operate and maintain the development in a manner consistent with the
permit and state environmental standards, meet-state-air-and-waterpellution-contrel-standards;
such as: the following.

(1) Professional assistance. Requiﬁng—the—éeveleper—te—empley The permittee shall employ a

capable professional engineer or other professional knowledgeable and experienced in the

disciplines necessary to ensure that state air-and-waterpelution-eontrol environmental

standards are met.

(2) Training program. Regquiring The permittee shall implement a training program for the
appropriate personnel to acquaint them with the operation and maintenance of pollution

control equipment, and with state environmental control standards.

(3) Third-party 1nspect0r (SPD Wheﬂ—&xe—devel-epmeﬁt isef—substaﬂ&a-l—s&ze—&nd-eﬁa—eemp!e*

eead*&en&-rmpesed—by—the—Board— The perrmttee shall retam the services of a thlrd-p y

inspector in accordance with the Department’s third party inspection program, if required by

the Department.

Chapter 373: Financial and Technical Capacity and-Technical Ability-Standards of the Site Location of
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AUTHORITY: 38 M.R.S. Section 343

EFFECTIVE DATE: November 1, 1979

EFFECTIVE DATE (ELECTRONIC CONVERSION): May 4, 1996

AMENDED EFFECTIVE:
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