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Chapter 2:

DEPARTMENT OF ENVIRONMENTAL PROTECTION

Draft Amendments / Board Mtg 12-6-12 / Revised - for Board Mtg (5/16/13

RULES CONCERNING THE PROCESSING OF APPLICATIONS AND OTHER
ADMINISTRATIVE MATTERS

SUMMARY: Thesesnlesis rule governs various administrative activities of the
Department of Environmental Protection. Included within these-rulesthis rule are
sections which apply to the processing of applications, appeals of Commissioner license
decisions to the Board of Environmental Protection, petitions to modify, revoke or

suspend a license, and license surrenders. The rule also addresses advisory opinions,

1nspect1ons and uubhc access to mformatlon heex:fseappheaﬁen—feqm-femeﬁts-

A,

1. Definitions. The following terms, as used in this Chapter, have the following meanings unless
the context indicates otherwise:

Abutter. "Abutter” for the purposes of the notice provisions of this rule, means asy
person who owns property that is both (1) adjoining and (2) within 1 mile of the
delineated project boundary, including owners of property directly across a public or
private right of way.

Aggrieved pPerson. "Aggrieved pPerson" means any person whom the Board
determines may suffer particularized injury as a result of a licensing or other decision.

Amendment aApplication. "Amendment eApplication" means any application to

modify a license previously granted by the Department, except for minor revisions.

Board. "Board" means the Board of Environmental Protection, an independent citizen
board that is part of the Department and that, among its duties, decides selected
applications and considers appeals of Commissioner license decisions.

Chair. "Chair" means the Cchair of the Board of Environmental Protection, or his or her
designee.

Commissioner. "Commissioner" means the Commissioner of the Department of
Environmental Protection, or his or her designee.

Department. "Department" means the Department of Environmental Protection, which
includes the Commissioner and including the Board.-and-the Commissiener

Department sStaff, "Department Sstaff" means all staff, except staff to the Board.

Hearing, “Hearing” means an-adjudicatory a hearing conducted in accordance with the

procedural requirements of the Maine Administrative Procedure Act, Title 5, chapter
375, subchapter 4.

Chapter 2: Rules Conecerning the Processing of Applications
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IK.

Interested pPerson. "Interested Person" means any person who submits written
comments on an application or who requests, in writing, receipt of materials related to a
particular application. The Department shall maintain a list of interested persons for

. each licensing proceeding.

Intervenor. “Intervenor” means a person who, in accordance with the Maine

Administrative Procedure Act, 5 M.R.S.A: § 9054(1) and (2), and the Department’s rules
governing hearings, has been granted leave to participate as a party in a license

application or appeal proceeding where a decision has been made to hold a hearing.

License. "License” means the whole or any part of a new-aay license, amended license
amendment, renewal license,renewal; transfer, pesmitsurrender, variance, certification

approval, or similar form of approval-or-certificationpermission issued by the
Department that is required by law. and represents the State’s exercise of regulatory or
police powers. The term “permit” is used interchangeably with “license” in some
Department statutes.

Licensee. "Licensee” means the person named-onthe Jicense:to whom a license has been
issued.

Minor ¥Revision. "Minor Revision" means asy proposal to modify a license previously
granted by the Department, where the modification significantly decreases or eliminates
an. environmental impact, does not significantly expand the project, does not change the
nature of the project or does not modify any Department findings with respect to any

licensing criteria. This term may be further defined by the Beard-through bureau-speeifie

riles:Department by rule.

" "

PQ.

Permit by £Rule. "Permit by Rule" means amy license that is issued by rule as
authorized by 38 M.R.S.A. § 344(7) for a class of activities that would otherwise require

the issuance of an individual 'perm1t or apuroval er—net}ﬁea%}eﬁ—that-i-s—deﬁg&.ﬁed—bﬁhe

Person. "Person" means any individual;, partnership;, corporation, - Federal-state-or
leeal govemment en‘u‘cy,1 ass.oclatlon;JL or pubhc or private organization of any character;

Processing ¢Lime. "Processing Time" means the time established by the Department to
process an application, as published pursuant to 38 M.R.S.A=section§ 344-B(1) or
otherwise provided by law.

Chapter 2: Rules Concerning the Processing of Applications
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Transfer of eQwnership. "Transfer of Ownership" means a change in the legal entity
that owns a property, facility or structure that is the subject of a license issued by the
Department. A sale or exchange of stock (or in thie case of a limited liability corporation,
of membership interests), or a merger, is not a transfer of ownership for the purposes of
this rule provided the legal entity that owns the property, facility or structure remains the
same.

2. Scope of Reules.

A,

General sScope. Theseis rules applyies to processing of license applications, appeals of
Commissioner ]iccnse decisions to the Board etitions to modi revoke or sus end
licenses, made : eH
other determmatwns on speclﬁc matters made—by—the—Depafbmeﬁfeas descnbed in this
rule, except as noted in section 2(B) efthis-ule or elsewhere in this rule. Theseis rules
applyies in the absence of procedural requirements imposed by statute or rule. Where
other specific procedural requirements apply, those requirements control.

and

Exceptions. Groundwater oil clean up fund claims, voluntary response action plans,
applications for one-time disposal of special waste; ashestos erand lead abatement
licenses and certifications; third party damage claims; license or permit by rule;
registrations or notifications; waste transporter licenses; reimbursement claims; closure
plans; public benefit determinations; occupational licenses and minor revisions are not
subject to this chapter, unless specifically included.

Effect. Theseis rules applyes to all license applications accepted as complete, appeals of
Commissioner license decisions to the Board, and petitions to modify, revoke or suspend

a licenseerrequestsfor review-of Department deeisions; filed on or after the effective
date of theseis rules, or any amendments to theserulesthis rule.

3. Filing of 85 Submissions and C¢ Computation of tF Time. An application, appeal or petition
must include a designated contact person to whom all orders, notices and correspondence
regarding the application, appeal or petition must be sent.

Whenever a Department rule or order requires or allows the filing of any paper or submission,
that filirig is complete:

A,

On the Department. Upon the Department, when the Department receives the
submission by the close of business on the due date (5:00 p.m., as determined by the
received time stamp on the reeeived-document, telefax or electronic mail} by:

(1) mails;

Chapter 2: Rules Concerning the Processing of Applications
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) in-hand deliverys;

3) telefax, only if followed by receipt of an identical original paper document
within five (5) working days;; or

4 electronic-mail, with attachments supplied in an unalterable format, showing a
handwritten or electronic signature acceptable to the Department, only if

followed by receipt of an 1dentlcai original paper document within ﬁve (5)

Workmgdays he-subimi A e1ate a-app A i a-a¥4 eRSe-a

The risk of material not bein recelved in a timely manner is on the sender, re ardless of
the method used. Y o V- 2 o the

seaéeir—-SuehJsSubszsmns pot recewed by the Department by a prescnbed dead]me will
be deemed untimely and will not be considered by the Department in the absence of good

cause shown.

On eQthers. Upon the applicant or any other person, when the submission is sent to the
recipient or the recipient’s designated representative by:

(1 _mail: mailed-to-the recipient-or-therecipient’s-attormey:
) delivered-in-hand deliveryto-thereeipient-or-to-therecipient’s-offee;
(3) telefax ipient; or

(4 delivered-to-therecipient-by-electronic mail.

Computation of Time. For the purpose of this rule, “days” are calendar days unless
otherwise designatedspecified. “Working days™ excludes Saturdays, Sundays, state
holidays and any other day stateoffices are not-epenclosed for business. In computing
any period of time prescribed or allowed by theseis rules, the day of the act or event that
starts thefirst-day-ef+hat period is not included. The last day of the period so computed is
included unless it is not a working day or the state office at which the filing must be
made is partially or fully closed for business, in which event the period runs until the
close of business (5:00 pm)end-of the next full day-whieh-is-a-working day. Whenever a
person has the right or Fa-persens required to take some action within a prescribed
period of time afier filing of notice or other paper and the notice or paper is
servedprovided by mail, three (3) days shall be added to the prescribed period._This “3-

day rule” does not affect any date-certain deadline established by the Department,

Chapter 2: Rules Concerning the Processing of Applications
v

29




30

06-096

DEPARTMENT OF ENVIRONMENTAL PROTECTION

Draft Amendments / Board Meeting 12-6-12/Revised - for Board Mtg 05/16/13

4. Advisory ¥Rulings. Any person may by-petitientequest that the Department issue an advisory
ruling with respect to the applicability of any statute or rule administered by the Department to
that person's property or to acts or events in which that person has a substantial interest. A
request for an advisory ruling must be based on existing facts and not on hypothetical situations.

A,

- PetitionRequest. A petitionrequest for an advisory ruling must be in writing and nust
include:

(1) The name, address, and telephone number of the person requesting the ruling;
2) The statute or rule of which an interpretation is requested;

3 A clear and definite statement of the ruling requested and the issues presented by
the request;

(4) All facts that are necessary to issue the advisory ruling;
&) All assumptions that relate to the advisory ruling;

{6) Facts that establish the substantial interest of the requesting person in the acts,
events or property with respect to which the ruling is requested; and

(7) A statement indicating whether, to the petitioner'srequester’s knowledge, the
issue upon which an advisory ruling is sought is the subject of a pending
Department licensing or enforcement proceeding or a prior advisory ruling.

The written petitienrequest must be clearly captioned as "REQUEST FOR ADVISORY
RULING" and directed to the bureaudivision responsible for administering the statute or
rule in question.

Department aAction.

(1) Issuance of advisory rulings by the Department is discretionary and will be
deeideddetermined on a ¢ase-by-case basis.

2) As expeditiously as possible, but no later than sixty (60) days from the filing of a
petitionrequest, the BureawDirector-orhis-orher-designee Department shall
either issue a written advisory ruling or notify the petitienerrequester of the
reasons that an advisory ruling will not be rendered.

Advisory ¥Ruling not bBinding. No advisory ruling constitutes res judicata or legal
precedent with respect to the issues raised before the Department. Advisory rulings are
not binding on the Department in any subsequent enforcement action; however,
justifiable reliance on the ruling is considered in mitigation of any penalty sought to be
assessed. Advisory rulings are not appealable to the Board and are not final agency
action.

Chapter 2: Rules Concerning the Processing of Applications
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Informal sStaff eOpinions. Any person may informally inquire of the Department staff
with respect to the applicability of any statute or rule administered by the Department.
The staff may decline to respond to such requests because the facts are not sufficiently
complete or detailed to form the basis of an opinion, because resources or time are not
available to the staff for the purposes of preparing an opinion, or because the matter is
properly the subject of an advisory ruling or legal opinion. A written or oral opinion
provided by Department staff under this subsection does not bind the Department in any
subsequent proceeding.

5. Inspection. Authorized representatives of the Department may enter any property at reasonable
hours and enter any building with the consent of the property owner, occupant or agent, or
pursuant to an administrative search warrant, in order to inspect the property or structure,
including the premises of an industrial user of a publicly owned treatment works, and to take
samples, inspect records refevant to any regulated activity and conduct tests as appropriate to
verify any information contained in an application or to determine compliance with any laws
administered by the Department or the terms and conditions of any order, regulation, license,
permit, approval, or decigion of the Commissioner or of the Board.

6, Public aAccess to ilnformation.

A.

Confidential. Except as made confidential by law, the Commissioner shall make all
records in the Department's possession available to the public for inspection and

copying.

Records that are eConfidential. The Commissioner shall keep confidential only those
records that are confidential pursuant to the Freedom of Access Law, 1 M.R.SA:
Seettons§§ 401-410.

Inspection of pPublic ¥Records. At reasonable times and locations the Commissioner
shall provide facilities for the inspection of public records.

Costsfor-copies-must reflect-the-costs-to-the DepartmentPayvment of Costs. The

Department may charge reasonable fees to cover the costs of copying and fees to cover
the actual cost of searching for, retrieving and compiling requested public records,
Payment must be made to the Maine Environmental Protection Fund- and must be paid
prior to the Commissioner releasing the copies, unless the Commissioner elects to bill
the person requesting the copies.

7. Publie hHearings.

A,

Request for a publichHearing on an License aépplication. The Department sha]l
provide an opportunity for the applicant;-erany-inte REY P :

Persens;or any person to request a publie-hearing with respect to any appl1cat1on A
hearing is an opportunity for an applicant, an appellant, any intervenors, and members of

Chapter 2: Rules Concerning the Processing of Applications
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the public to. growde testimony under oath and for witnesses to be cross-examined on the

substance of their testimony. A request for a publie-hearing on an application must be
received by the Department, in writing, no later than 20 days after the application is
accepted as complete for processing. The request must indicate the interest of the person
filing seehthe request and specify the reasons why a pueblie-hearing is warranted.

B. Criteria for hHolding public hHearings. Publie-hHearings are discretionary unless
otherwise provided by law. The Commissioner may conduct a pablie-hearing on any
application. The Board may conduct a pablie-hearing on any application over which it
has assumed jurisdiction or on any appeal of a Commissioner license decision. ex

petitionforreconsideration: The Department will hold publiea hearings in those

instances where the Department determines there is credible conflicting technical
information regarding a licensing criterion and it is likely that a publie-hearing will assist
the deeision-makerDepartment in understanding the evidence. When the Board assumes
jurisdiction over an application, it will hold a publie-hearing unless it votes otherwise at
the time it assumes jurisdiction.

Chapter 2: Rules Concerning the Processing of Applications
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C. Conduct of publichHearings. Publie hHearings are held in accordance with the Maine
Administrative Procedure Act, Title 5, €chapter 375, Ssubchapter ¥4, and the

Deparl:ment’s rules govermng licensing hearlngs :Phe—PPGSiéh&g—Q{:ﬁeer—mayLéetefmme

Hearings must

be Scheduled at the earhest possﬂz)le date %ea—sehedﬁmg—a—pulal-}c—heaﬁﬂgUpo

determining that a hearing will be held, the Commissioner or Board shall also establish a
date by which petitions for intervention must be submitted to the Department.

8. Public Meetings on License Applications. ——At the Board’s or Commissioner’s discretion,
the Board or Commissioner may schedule and hold public meetings in accordance with Title 38
§ 345-A(5) on license applications in the geographic area of a proposed proiect or activity for the
purpose of collecting comments that become part of the record in a pending action. Anv such
meeting must be held dur;ng the Denod when written publlc comments may be subrmtted to the
Department. hizp
meeﬂﬁgs—eia—&n—apﬁheaﬁeﬂ—s.uch meetmgs are not subJ ect to the procedural requuements of the
Maine Administrative Procedures Act or the Department's pubkie-hearing rules. Persons

om;r_l_ent;gg on the agghcatmn are not iinder oath_and there is no oggortumtg for cross-

examihation. The conduct of a public meeting does not change any other obligation the
Department has 1o hold hearings that are mandatory by statute or required after a timely requesi

is filed. The Department shall notify the applicant, -end-interested persons, and the municipal
office of the municipalitv(ies) where the project would be located of public informational
meetings end-publie-hearings-scheduled by the Department._If the project is located in the
unorganized or deorganized areas of the state, the Department shall also notify the appropriate

cOUnty COmmMIissioners.

9. Preliminary Vote. The Board may take preliminary votes on any matter before it if the Board
member making or seconding the motion requests a preliminary vote on the record. A
preliminary vote has no effect and may be used by the Board to further its deliberations and
formulate a resclution to any matter before it.

10, Pre-aApplication and pPre-submission mMeetings on aApplications
A. Purpose
(1) Pre-application meetings. Pre-application meetings between the applicant and the
Department are an opportunity for the applicant to determine the statutory and

regulatory requirements that apply to a specific project or activity and to identify
the Department staff member who will serve as Project Manager for the

Chapter 2: Rules Concerning the Processing of Applications
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)

application. The purpose of these meetings is to identify issues, processing
times, fees and the types of information and documentation necessary for the
Department to properly assess the project. The applicant shall consult the
appropriate bureau Permit-Assistance-Coordinator licensing staff to determine
what information the applicant must provide before or during a pre-application
meeting. Any applicant may request a pre-application meeting. The Department
shall make a date available for the meeting as expeditiously as possible, but no
later than 30 days from receipt of a written request and reeeipt-efall information
required for a pre-application meeting by the burean. The Department shall
prepare a written summary of all pre-application meetings.

Pre-submission meetings. A pre-submission meeting between the applicant and
the Department occurs after the applicant has finished preparing the application
for submission. The meeting is an opportunity to review the assembled
application to ensure that the necessary information has been included prior to
filing the application with the Department. An applicant may request a pre-
submission meeting by contacting the Project Manager, or the Division
Licensing Coordinator Permit-Assistanee-Coordinator-forthe bureau if no
Project Manager has been identified. The Department shall make a date available
for the meeting as expeditiously as possible, but no later than 20 days from
receipt of a wriften request.

B.  Pre-application and public infermationalmMeetings rRequired. A Ppre-application
mesting is required prior to submission to-or-aceeptance-by the Department of an
application for the following:

(1)
@)

(43)

(54)

(63)

New Site Location of Development license (38 M.R.S.A-Sections§ 481, ef seq.);

Natural Resources Protection Act Tier 3 wetland permit; wetland projects
requiring compensation; construction of expansiens-ernew buildings on frontal
dunes; dredging projects greater than 50,000 cubic yards; or new crossings of
Outstanding River Segments as defined by 38 M.R.S.A- §480-P;

New wastewater discharge license for a discharge greater than 25,000 gallons
per day (38 M.R.S.A: Sections§ 413, et seq.);

New or expanded solid waste disposal facility license (38 M.R.S.A- Seetions§
1310-N, et seq.);

New or expanded hazardous waste facility, waste oil facility, or biomedical
waste facility license but not abbreviated licenses (38 M.R.S. A< sections§
1319-0, et seq.); or

Chapter 2: Rules Concerning the Processing of Applications
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(76)  Projects requiring new or amended licenses mvolving from more than twe-ene
two bureaus, not icludinig minor revisions.

An applicant with an application that requires a pre-application meeting pursuant to this
section shall hold a public informational meeting in accordance with section 13 of this
rule prior to filing the application.

Pre-submission mMeeting rRequired. A pre-submission meeting is required prior to
submission to-er-aceepiance by the Department of an application for the following:

N Any application for which a pre-application meeting was held; or

) Any application that has been previously rejected pursuant to section 11(B} of
this rule.

‘Waiver. The requirement of a pre-application or pre-submission meeting may be waived
by weitten-netice-from-the Department, and-agreement by-the-applieant: The Department
will agree to waive a pre-application or pre-submission meeting if the Department is
satisfied that such a meeting would be of se-limited value in achieving the purposes
noted in section 10(A) of this rale. Waiver of a pre-application or pre-submission

meeting does not waive the public informational meeting requirement of section 13 of
this rule.

11. Application ¥Requirements.

A,

General rRequiremenfs Application forms must be developed by the Commissioner
and must require seehthe information asthe Commissioner deems necessary to make the
findings required for each license,

When available, applications must include the “911” address of the project and Global
Positioning System (“GPS”) reference data. All GP'S data must be in the form of
Universal Transverse Mercator (““UTM™), Zone Nineteen North, North American Datum
of 1983 (“NAD&3”) coordinates of the proposed activity. Appropriate bureaus should be
contacted to determine specific requirements for location and level of accuracy for GPS
data.

An application from a corporation must be submitted in the corporation’s registered
corporate name, and must include either a Certificate of Good Standing or a statement
signed by a corporate officer affirming that the corporation is in good standing.

Applications must be filed in care of the appropriate bureau, Maine Department of
Environmental Protection, 17 State House Station, Augusta, ME 04333, or other office
as provided by the Department.

Acceptance of aApplication, The Commissioner shall, within 15 working days of
receipt of an application by the Department, send-weittenprovide notice to the applicant

Chapter 2: Rules Concerning the Processing of Applications
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that contains the date the application was accepted as complete for processing, or return
the application and specify in writing the reasons it was returned. An applicant whose
application has been rejected shall attend a pre-submission meeting in accordance with
section 10(C) of this rule before resubmitting an application for the same project or
activity. If the Commissioner does not #ail provide notice to the applicant of acceptance
or rejection of the application within 15 working days, the application is deemed
accepted as complete for processing on the 16th working day.

A determination that an application is accepted as complete for processing is based on
staff's determination that the application fee has been paid pursuant to section 12 of this
tule, that sufficient title. right or interest has been demonstrated pursuant to section
11(D). and that the application form is properly filled out and information is provided for
each of the items required by the forms. It is not a review of the sufficiency of that
information and does not preclude the Department from requesting additional
information during processing or denying the application for failure to pr0v1de
information necessary for the processing of that application.

C. Projects ¥Requiring mMultiple ILicenses. Upon filing of an application which
involves an activity or project which will require more than one license from the
Department, the Beard-er-GemmissienerDepartment may require the applicant to submit
all other required applications before any such application will be accepted as complete
for processing. The processing time for allsueb-consolidated applications is the longest
processing time associated with any of the applications.  An applicant for a project
requiring approval from more than twe ene two bureauss should contact the
Commissioner's Office ef Pepmit-Assistance-in the early phase of project development to
arrange a departmental pre-application meeting and application coordination.

D. Title, ¥Right or ilnterest. Prior to acceptance of an application_ag complete for
processing, an applicant shall demonstrate to the Department's satisfaction sufficient
title, right or interest in all of the property that is proposed for development or use. An
applicant must maintain sufficient title, right or interest throughout the entire application
processing period. Methods of proving title, right or interest include, but are not limited
to, the following:

(D) When the applicant owns the property, a copy of the deed(s) to the property must
be supplied;

(2) When the applicant has a lease or easemnent on the property, a copy of the lease
or easement must be supplied. The lease or easement must be of sufficient
duration and terms, as determined by the Department, to permit the proposed
construction and reasonable use of the property, including reclamation, closure
and post closure care, where required. I the project requires a submerged lands
lease from the State, evidence must be supphed that the lease has been issued, or
that an application is pending, asd

(3) When the applicant has an option to buy or lease the property, a copy of the
option agreement must be supplied. The option agreement must be sufficient, as

Chapter 2: Rules Conceming the Processing of Applications
-11- '



06-096 DEPARTMENT OF ENVIRONMENTAL PROTECTION
Draft Amendments / Board Meeting 12-6-12/Revised - for Board Mtg 05/16/13

determined by the Department, to give ﬁghts to title, or a leasehold or easement
of sufficient duration and terms to permit the proposed construction and use of
the property including closure and post closure care, where required;

(4) When the applicant has eminent domain power over the property, evidence must
be supplied as to the ability and intent to use the eminent domain power to

ac:qulre sufficient title, right or interest as-detertnined-by-the Department! (0 the
site of the grogosed development or use.

(5) When the applicant has either a valid preliminary permit or a notification of
acceptance for filing of an application for a license from the Federal Energy
Regulatory Commission for the site which is proposed for development or use, a
copy of that permit or notification must be supplied. This provision applies only
to those portions of a project where eminent domain authority exists under
federal law; or

(®) When the applicant has a written agreement with the landowner where said
agreement permits the applicant to spread waste material that will be
agronomically utilized by the landowner, a copy of that agreement must be
supplied.

The Department may retarn an application, after it has already been accepted as
complete for processing, if the Department determines that the applicant did not have, or
no longer has, sufficient title, right or interest. No fees will be refunded if an application
is returned for lack of continued title, right or interest.

E. Signatory ¥Requirement. Each application submitted to the Department must include
the original signature of the applicant, or the applicant’s duly authorized officer or agent,
under the following certification:

"I certify under penalty of law that I have personally examined the
information submitted in this document and all attachments thereto and that,
based on my inquiry of those individuals immediately responsible for
obtaining the information, I believe the information is true, accurate, and
complete. [ authorize the Department to enter the property that is the subject
of this application, at reasonable hours, including buildings, structures or
conveyances on the property, to determine the accuracy of any information
provided herein. 1 am aware there are significant civil and criminal penalties
for submitting false information, including the possibility of fine and
imprisonment."

If an application is signed by an agent, the application must include evidence of the
agency signed by the applicant.

F. Burden of pProof and Governing Law. An applicant for a license has the burden of
' proof to affirmatively demonstrate to the Department that each of the licensing criteria in
statute or rule has been met. Unless otherwise provided by law, all license applications,
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including renewal, amendment and transfer applications, are subject to the substantive
laws and rules in effect on the date the application is accepted as complete for
processing. For those matters that are not disputed, the applicant shall present sufficient
evidence that the licensing criteria are satisfied. For those matters relating to a-licensing
criteria that are disputed by evidence the Department determines is credible, the
applicant has the burden of proving by a preponderance of the evidence that the licensing
criferia are satisfied.

G. Local fFiling of aApplications. At the time of filing with the Department, a copy of the
application, its supporting documents and all amendments to an application must be filed
by the applicant with the appropriate town or city clerk, or, if the project is in an
unorganized area, with the county commissioners.
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12. Application Fees and Processing Times.

A, Application Fees. Application fees must be paid by the person submitting an
application in accordance with 38 M.R.S.A- §8§ 352-353-B. Except as otherwise
provided by law, all required application fees must be paid at the time of filing of the
application. Failure to pay all required application fees will result in the application not
being accepted as complete for processing pursuant to section 11{B) and the application
will be returned to the applicant. Fees arc established by the Commissioner, subiect to
the statutory maximums. The Cominissioner shall publish a schedule of fees on
November 1 of each vear. The schedule of fees is reviewed and republished annually. If
the Commissioner determines that a particular application, by virtue of its size,
uniqueness, complexity or other relevant factors, is likely to require significantly more

costs to process than the published cost for that tvne of application, the Commissioner
may designate the application as subject to special fees at the time the application is

accepted as complete for processing. When this designation is made= any aggllcatlon

fees Qa1d at the time of ﬁlmg the agghcatlon shall be returned or credited toward
payment of any sp_ec1a1 fees. .

B. Processing Times. . Processing times are established by the Commissioner in accordance
with 38 M.R.S.A: § 344-B. The Commissioner shall publish processing timetables for
each type of license issued by the Department by November 1 of each vear.

If the Commissioner determines that the applicant has significantly modified the

application, the processing time for the application stops until the Commissioner and the
applicant agree to a new timetable.

The Commissioner may stop the processing time with the consent of the applicant for
any period of time agreeable to the Commissioner and the applicant if the Commissioner
determines that:

(1) additional information is required from the applicant,

(2) agencies other than the Department that are required to comment on an
application do net respond within the titne frames established by a memorandum
of understanding between the agencies, or

(3) the applicant wishes to stop the processing period or to extend the deadline.

For applications to be decided by the Board, the processing time is a time agreed upon
between the Board and the applicant pursuant to 38 M.R.S.A- § 344-B(3)(AX2).
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-14-



40

06-096

DEPARTMENT OF ENVIRONMENTAL PROTECTION

Draft Amendments / Board Meeting 12-6-12/Revised - for Board Mtg 05/16/13

13. Public iIlnformational mMeeting. requirement:

A.

Public Informational Meeting Required. An applicant intending to file an application
that requires a pre-application meeting pursuant to section 10(B) of this rule must hold a
public informational meeting prior to filing that application. The purpose of the meeting
is for the applicant to inform the public of the project and its anticipated environmental
impacts, and to educate the public about the opportunities for public comment to the
Department during the application process. At least 10 days prior to the public
informational meeting, notice of the informational meeting must be sent by certified mail
or certificate of mailing to abutters and to the municipal office of the municipality(ies)

where the project is located and, if the project is located in the unorganized or

deorganized areas of the state, to the appropriate county commissioners. At least 7 days
prior to the informational meeting, notice must also be published once in a newspaper of

general circulation in the area where the project is located. The notice must contain at
least the following information:

A {1 Name, address and telephone number of the applicant;

B (2) Citation of the statutes or rules under which the application will be processed;

&5 (3) Eocation and summary description of the activity;

B; 4) The date, time and place of the public informational meeting; and

§ O (5) That a purpose of the meeting is for the applicant to inform the public of the

project and its anticipated environmental impacts and to educate the public about the
opportunities for seekpublic comment on the project.

At the meeting, the applicant or its designee shall present a summary of the project;
provide clear and concise written information that details the expected environmental
impacts of the project and lists the state, local and federal licenses necessary for the
project; and provide adequate opportunity for public questions and responses from the
applicant. In addition, a fact sheet obtained from the Department explaining public
participation in the licensing process shewldmust be made available at the meeting by the
applicant.

The applicant must submit a signed certification attesting that a public informational
meeting was noticed and held in accordance with this section. The submission must
include an estimate of the number of attendees and a narrative responsive to any
significant issues relevant to athe licensing criteria that are raised at the meeting. The
certification must be submitted with any application that requires a pre-application
meeting pursuant to section 10(B) of this rule. Certification of a public meeting before a
local permitting authority (e.g., planning board or city council) that complied with the
notice and substantive requirements of this section is acceptable provided that neither the
project nor its anticipated environmental impacts have changed substantially since the
date of the public meeting,
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B. Waiver. The requirement of a public informational meeting may be waived by the
Department. The Department will agree to waive a public informational meeting if the
Department is satisfied that such a meeting would be of limited value in achieving the
purposes noted in section 13(A). Waiver of a public informational meeting does not

waive the pre-application or pre-submission meeting requirements of section 10 of this
rule,

14, Pablic aNotice of aApplications,

A, Content and dDelivery of the aNotice. Unless exempted in section 14(C) of this rule,
within 30 days prior to filing, an applicant shall give public notice of Intent to File a
new, transfer-renewal, -er-amendment or transfer application. An resubmitted
application that has been previously returned as incomplete pursuant to section 11(B) of
this rule must comply with these requirements if itthe application sasis not resubmitted
within 30 days of the date it was returned to the applicant. The notice must be mailed by
certified mail or Certificate of Mailing to abutters, as determined by local tax records or
other reliable means, and-to the municipal office of the municipality(ies) where the
project is located and, if the project is located in the unorganized or deorganized areas of
the state, to the appropriate county commissioners. The notice must also be published
once in a newspaper circulated in the area where the project is located. Copies of the
published Notice of Intent to File and a list of abutters to whom notice was provided
must be submitted with the application. The notice must include the following
information:

(3] Name, address and telephone number of the applicant;

(2) Citation of the statutes or rules under which the application is being processed:

(3) Location of the activity;

4) Summary of the activity;

(5) Anticipated date for filing the application with the Department;

(6) A statement that requests for the Board of Environmental Protection to assume
jurisdiction over the application or requests for a publie-hearing on the
application must be submitted to the Department in writing no later than 20 days

after the application is accepted as complete for processing;

(7 A statement providing the local filing location where the application can be
examined;

(8) A statement that public comments on the application may be provided to the
Department, together with the name and email address of the Department contact
person and-email; #fdenewn; and the mailing address of the Department; and
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)] Any other information réquired by substantiveapplicable rule or law.

B. Additional Netice, After an application has been filed, if the Department determines that
the applicant submits significant new or additional information or substantially modifics
its application at any time after acceptance of the application as complete, the applicant
shall provide additional notice to abutters and interested persons, whe-have-commented
on-that-applieation- The Department may require additional public notice.

If a modification application filed as a minor revision is determined during processing to
constitute an amendment, Notice of Intent to File in accordance with this section must be
provided. The Department may not act on the amendment application earlier than 20
days after the public notice is published.

If a licensee secks to amend a license regarding an issue that was the subject of an appeal
to the Board, notice of the amendment application must be provided to the prior
appellant(s) as if they were abutters, in accordance with section 14 (A) of this rule.

C. Exceptions. An applicant for renewal or transfer of an overboard discharge license is not
required to publish public notice but must provide notice to abutters and the municipality
at the time an application is filed with the Department in the same manner as described
in section 14(A) of this rule. An applicant for tax exemption certification is not required
to provide notice to abutters, but must comply with other notice requirements of this
section.

NOTE: Some applications may have additional statutory or regulatory notice requirements, egincluding

but not limited to=: 38 M.R.S.4 §1310-S(1-4) for solid waste disposal facilities; 38 M R.S4:
§81319-R & 1319-8 for hazardous waste facilities; or 06-096 CMR 140 (2)(D) for a new,
renewal or modification of a part 70 air emission license:,or a development proposal within the
unoreanized or deorganized areas of the state submitted to the Department under 38 MRSA S
489-A4-1.

15.

16.

Board nNotice of aApplications. At cach Board meeting, the Commissioner shall provide the
Board with a dated report listing applications accepted as complete for processing by the
Department since the last report. The report must include the name and Department number
assigned to the application, the date of acceptance as complete for processing, a brief description
of the purpose of the application and any action taken on the application to date. The report does
not include Permit by Rule notifications, waste transporter applications or occupational licenses,

Public eComment on aApplications. Public comment on applications is allowed during the
course of processing the application. Requests for the Board to assume jurisdiction or for a
publie-hearing on the application must be received by the Department, in writing, no later than 20
days after the date the application is accepted as complete for processing. The Department shall
maintain a list of interested persons for each application.
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17. Board aAssumption of jJurisdiction over an aApplication.

A. Any person may request that the Board assume jurisdiction over an application by
submitting the request to the Department in writing no later than 20 days after the
application is accepted as complete for processing.

B. Within 45 days after an application has been accepted as complete for processing, the
Commissioner shall make a preliminary determination as to whether the Board should
assume jurisdiction of the application. At the next regularly scheduled Board meeting
after such a determination is made, the Commissioner shall provide a recommendation to
the Board for those applications where the Commissioner recommends that the Board
consider jurisdiction. The Commissijoner’s recommendation must be provided to the
applicant, all interested governmental agencies and interested persons prior to
consideration of the recommendation by the Board. The Board shall provide an
opportunity for the applicant, governmental agencies and interested persons to comment
on the Commissioner’s recommendation.

If a request for Board jurisdiction has been made and the Commissioner determines that
the criteria for Board jurisdiction as identified in statnte and Section 17( Q) of this rule
are not met, the Commissioner shall notify the Board of the request and the

Commissionet’s determination. If up_on such notlﬁcatlgn bg the Commissioner the
Board determines the cntena for Board jurisdiction have been met, the Board may
assume 1ur15d10t10n over the agghcatlon

The Board may assume jurisdiction over any application on its own initiative if it finds
that at least 3 of the 4 ¢riteria in Section 17(C) are met.

C. The Board shall assume jurisdiction over the-application-if it finds that the-application:

and decide each license application that in its judgment represents a project of statewide
significance. A project of statf:Wlde significance is a project that meets at least 3 of the
following 4 criteria:
(1) Will have an environmental or economic impact in more than one municipality,
territory or county:
(2) Involves an activity not previously permitted or licensed in the State:
(3} Is tikely to come under significant public scrutiny; and
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(4) Is located in more than one municipality, territory or county.

The Board may not assume jurisdiction over an application for an expedited wind energy
development as defined in Title 35-A, section 3451, subsection 4; for a certification for a
small-scale wind enerev development pursuant to Title 35-A, section 3456; for a general
permit for an offshore wind energy demonstration project pursuant to Title 38, section
480-HH: or for a general permit for a tidal energy demonstration project pursuant to Title
38, section 636-A.

the applicant,

18. Availability of dDraft ILicense dDecisions.

A, Availability of a dDraft ILicense dDecision. When an applicant;-intervener or
interested person submits a written request for a draft license decision, that draft decision
must be mailedprovided to the requester, and made available at the Augusta Office and
appropriate regional offices of the Department, at least 5 working days prior to the
Commissioner taking final action on the application if it is a Cornmissioner's decision, or
15 working days before the Board acts on the application if it is a Board decision. In
addition, the CemsnissienerDepartment shall give reasonable notice to the applicant,
intervenor, and any interested person of the date final action is expected to be taken by
the Commissioner or Board on the draft license decision.

In instances where a hearing has been held, the Department shall sail provide the draft
license decision to the applicant, intervenors and interested persons for review and

comment.

B. Comments on a dDraft ILicense dDecision. The Department shall accept and may
' {ncorporate comments on the draft license decision after it has been made available. If
the Commissioner or Board determines that the draft decision should be substantially
revised as a result of comments received, a new draft must be made available in
accordance with this section. Any person who submits written comments on a draft order
will receive a copy of the final order and notice of appeal rights.

19, Decisions.

A, Permit by Rule. Fora-perms a5 : Bo ;
M—PvS—A—Seet-teﬁ%é@Q—)—tThe Commlssmner shall w1thm 15 workmg days of recelpt of
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thea permit by rule notification, smailprovide notice to the applicant indicating whether
the notification meets the permit by rule provisions of the applicable Department rules. If
the notice to the applicant is not mailedprovided within 15 working days of receipt, the
permit by rule notification is deemed accepted. The rejection of a permit by rule
notification is not appealable to the Board and is not final agency action. The acceptance

of a permit by rule notification is appealable to the Board in accordance with section
24(8) of this rule.

Commissioner dDecisions. For an application to be decided by the Commissioner, the
Commissioner shall determine whether to hold a publie-hearing within 45 days after an
application is accepted as complete for processing, unless that application is
recommended by the Commissioner to the Board pursuant to section 17 of this rule. If
the Board votes not to assume jurisdiction over the application pursuant to section 17, -of
this-rule, the Commissioner shall determine whether to hold a publie-hearing within 10
working days after the date of the Board's decision not to assume jurisdiction.

If no public-hearing is to be held, the Commissioner shall, considering the processing
time for that application and as expeditiously as possible:

) Approve the application, with or without cond

itions,-and-set-forthin-waiting;

For those aew-applications on which a publie-hearing is held, the processing time is
stayed from the date of the Commissioner's decision to hold a publie-hearing. The
processing time resumes at the close of the hearing record. The Commissioner shall

approve, approve with conditions or deny the application in-the-manner described-above
within the remaining processing time after the close of the hearing record.

Every lic-ense decision made by the Commissioner shall be in writing and shall set forth
findings of fact sufficient to appraise the applicant and any interested member of the
public of the basis for the decision.

A facsimile of the Commissioner's signature may be used for signing any decision on an
application issued by the Commissioner. Each decision must include the date the
decision is filed with the Board. '
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Board dDecisions. For those applications to be decided by the Board, the Board shall,
conszdermg the Drocessmg time for that apphcatlon a-time-agresdupon-between-the

2) Deny the application, and set-forth-written findingsthat explainthe basisfor

disapproval; or

3) Schedule a hearing on the application.

For those applications on which a puble-hearing is held before the Board, it shall
approve, approve with conditions, or deny the application-in-the manner deseribed-abeve;
as expeditiously as possible after the hearing record is closed. The Board shall maintain a
record of the vote of each member of the Board w1th resnect to the fmal 11cense dec151on

at that meeting for another action on the agghcatlon or table tlie matter until another
mcctmg ‘In the case of an evenly divided vote, the' ﬁndmgs and reasomng of the Board

members voting to dény the gnghcatlon constitute the réasoning. for the denial. A Board
member who voted ion the prevailing side of a motion to take final action on a license

may move at that same meeting to reconsider any action taken by the Board.

g ery license decision madc by the Board shall be in writing and shall set forth findings

of fact sufficient to appraise the applicant and any interested member of the public of the
basis for the decision.

License Conditions. The Department may impose any requirement as a license
condition to provide for and ensure compliance with applicable State law or rule. The
Department may attach a condition to the license requiring up to a 30-day delay in any
physical alteration of the project area and any construction activity authorized by the
license. Licenses may be issued with a condition specifying the time frame within which
the license is effective and may include an automatic expiration date if a project is not

commenced within the specified time frame.

Effective dDate of ILicense. Unless otherwise indicated as a condition of the license, a
license granted by the Commissioner is effective on the date the Commissioner, or his or
her designee, signs the license. Unless otherwise indicated as a condition of the license,
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Aa license granted by the Board is effective on the date the Chair signs the license. For
the purposes of this Chapter, signature of an order approving or denying an application
constitutes a final agency action on that application, subject to administrative appeal. -or

o £ Terat \ded in thic chanter.

EE.  Report of dDecisions. At each Board meeting the Commissioner shall make a report to
the Board of the license decisions rendered by the Commissioner, The dated report must
contain a summary of all application decisions made by the Commissioner since the last
report. For each decision, the report must include the name of the licensee, the nature and
location of the project or operation proposed, a brief description of the physical or
technical information involved, a statement of the decision rendered, and the date the
decision was filed with the Board.

20. Notice of aAppeal ¥Rights. Each license approval or denial, whether issued by the Board or by
the Commissioner, must be accompanied by a plain statement of the appropriate rights of
administrative and judicial review and the time within which those rights must be exercised.
Correspondence notifying the applicant of the Board's or Commissioner's denial must be made by
certified mail, return receipt requested.

21. License ¥Renewals, aAmendments and tTransfers. Applications for renewed, amended or

transferred licenses are subject to seetions1-0-through 20all of the provisions of this rule and the
following requirements:

A. Renewals. Iz

; e Renewal apphcatlons must be: submitted
prior to the expnatlon of the existing license. If a renewal application is not timely
submitfed prior to expiration of the existing license, or is timely submitted but not
accepted as complete for processing in accordance with section 11(B) of this rule, the
license lapses. If the renewal application is timely submitted prior to the expiration of the
license and accepted as complete for processing in accordance with section 11(B) of this
rule, the terms and conditions of the existing license remain in effect until the final
Department decision on the renewal application becomes effective. Renewal applications
to extend the expiration date for projects that have not commenced construction are
subject to the procedural and substantive requirements in effect at the time of acceptance
of the renewal application.

B. Amendments. An amendment application or request for minor revision must be
submitted to the Department before undertaking any modification, not exempted from
licensing requirements by statute or rule, to a project or activity that is the subject of a
Department license. Written approval for the modification must be received before the
modification is undertaken. iﬁeeﬁse—ameﬂéme&happheaﬂensﬁfe—sﬁbjeeneﬁﬁ—e}mp;ef-
If a licensee seeks to amend a license regarding an issue that was the subject of an appeal
to the Board, notice of the amendment application must be provided to the prior
appellant(s) as if they were abutters, in accordance with section 14(A) of this rule.
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C. Transfers. Except as provided in this subsection, every license issued by the Department
is non-transferable unless the Department approves the license transfer. The proposed
transferee must submit a license transfer application in a form approved by the
Department. Both the transferor and the transferee must sign a transfer application,

except as provided in this subsection, 2HOH o thisrale:

(1) Except as described below, written consent must be applied for no later than two
weeks after any transfer of ownership of property subject to a license. Pending
determination on the application for approval of a transfer, the transferee shall
abide by all of the conditions of such license, and is jointly or severally liable
with the original licensee for any violation of the terms and conditions thereof.
rte—The transferee shall demonstrate to the Department’s satisfaction the

technical and financial capacity and intent to: (a) comply with all terms and

conditions of the applicable license, and (b) satisfy all applicable statutory erand

regulatory criteria.

2) The transfer of a license for a hazardous waste facility, solid waste disposal
facility, waste oil facility and hiomedical waste facility must be approved prior
to the transfer of ownership of the property which is the subject of the license.

3) A license pertaining to the occupational activities of persons (e.g. transporter
licenses, underground oil storage tank installers, ashestos or lead abatement
professionals) is not transferable, unless specifically allowed by statute or rule.

) If the proposed transferee demonstrates that the original licensee no longer has
sufficient title, right or interest in the property subject to the license, the
Department may allow the transfer application to be processed without the
signature of the original licensee.

Petition for eCorrected ELicense. Within 30 days following the effective date of a license, any
person, including the Department, may request in writing that the Commissioner or Board issue a
corrected license to correct any clerical error or omission, or to clarify the meaning of a license
term or condition when that clarification explains, but does not modify the substance of that
license term or condition. The Commissioner or Board shall consider the petition within 30 days
of receipt of such request. The filing of a petition under this section does not serve to stay the
deadlines for any appeal of a Commissioner or Board Order.

Petition for sSurrender of ILicense. Any licensee may petition the Commissioner to surrender
its license if the licensee demonstrates to the Department's satisfaction that it has never used the
license for its intended purpose nor begun any of the activities approved under the license and
does not intend to do so in the future. The petition must also provide that the licensee waives
notice and opportunity for hearing. In addition, an agronomic utilization license may be
surrendered at any time in accordance with 38 M.R.S. A< §1310-N(6-D) and a Site Location
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license for a partially constructed development or a completed borrow, clay or topsoil mining
operation may be rescinded in accordance with 38 M.R.S.A; §489-C.

The Commissioner may require written and photographic documentation, certified statements
and sampling analyses, in addition to any other relevant information, as demonstration that the
activities described in the license have not been undertaken. The Commissioner shall require that
a petition for swirender of a license and written approval of that surrender be recorded in the
registry of deeds for any license previously recorded in the registry of deeds.

When the Commissioner approves the surrender, the license is deemed null and void as of the
date of approval.
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24. Appeal to the Board of Commissioner License Decisions. Final license decisions of the
Commissioner may be appealed to the Board by persons who have standing as agorieved persons.
Notwithstanding Section 2(B). L-license decisions that may be appealed to the Board include

acceptances of permit by rule notifications, decisions on minor revisions, and public benefit
determinations.

A, Appeal Period. Within 30 days of the filing of a license decision by the Commissioner
with the Board, an aserieved person mayv appeal to the Board for review of the

Commissioner's decision. The written appeal must specify whether the appellant desires .
the Board to hold a hearing on the appeal and whether the appellant requests that
supplemental evidence be included in the record on appeal. An appellant who does not
request a hearing or propose supplemental evidence in the written appeal is considered to
have waived any opportunity for a hearing or inclusion in the record of supplemental
evidence. The decision to hold a hearing is discretionary with the Board. An untimely
appeal must be summarily dismissed by the Chair unless notice of the Commissioner’s
license decision was required to be given to the person filing an appeal and the notice
was not given as required. The Chair’s dlsmlssal of an appeal for untimeliness is not
subject to appeal to the full Board and is final agency action. In response to a motion by
the licensee, the Chair may dismiss an appeal if the Chair decides an appellant is not an
agerieved person. The Chair’s ruling to dismiss an appeal for lack of standing as an

aggrieved person is appealable to the full Board.The filing of an appeal to the Board does
not stay the license decision.

B. Content of Appeal.

(1)  The written appeal must include evidence demonstrating the appellant’s standing
as an agprieved person; the findings, conclusions or conditions objected to or
believed to be in error; the basis of the objections or challenge: and the remedy
sought.

(2)  Exhibits attached to an appeal must be clearly labeled indicating date and source,
and indicating whether the exhibit is in the existing record or is proposed

supplemental evidence. Unlabeled exhibits may be rejected by the Chair.
Electronic links to documents will not be accepted. In the case of lengthy

documents, the appellant must specify the relevant portions,

(3)  Ifthe appellant requests that supplemental evidence be included in the record and
considered by the Board, such a request, with the proposed supplemental evidence,

must be submitted with the appeal. A request to supplement the record must
address the criteria for inclusion of supplemental evidence set forth in section

24(D).

(4) _If a hearing is requested, the appellant must provide an offer of proof regarding the
testimony and other evidence that would be presented at the hearing. The offer of
proof must consist of a statement of the substance of the evidence, its relevance to
the issues on appeal, and the-seneral qualifications-of propesed-withesses whether
any expert or technical witnesses would testify.
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(5} _An appeal must be addressed to:

Chair, Board of Environmental Protection
17 State House Station
Avgusta, ME 04333-0017

(6) Am)eals must be copied to the Commissioner, and-the licensee and, ifa hearmg
was held gn the aggllcanom any intervenor. The Board staff shall provide written
notice of the appeal to persons on the Department’s interested persons list for the
application or license at issue.

Response to Appeal. A written response to the ments of an appeal may be filed by a

hcensee 1f the llcensee 1s not the aggellant, and anz QGI‘SOB who submltted wntte
] ‘ ‘the appli - 10 a5’ .

ant. All proposed suoolemental ev1denoe i§ sublect to the labehng and form
requirements of section 24(B)(2) and the criteria for inclusion of supplemental evidence
set forth in section 24(D).

resgondent complete response to the ments of the anpeal must be filed within

30 days of the date of the Board’s written acknowledgement of receipt of the
appeal with a copy to the appellant.

(b) If no supplemental evidence is offered by an appellant, but the licensee
wisheste a respondent offers supplemental ev1dence in response to the appeal,
the licenseelspropesedsunplemen dence—m

l
argument addressing only the admlss;blhtx of the proposed supplemental

evidence within 38 45 days of the date of the Board’s written acknowledsement
of receipt of the appeal.

2 If supplemental evidence is offered by an apnpellant. the followine provisions
apply;

(ea) If supplemental evidence is offered by an appellant, the—licensee—a
respondent may submit written comment on the admissibility of the proposed
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(4)

supplemental ewdence—-ﬂae—heeﬂﬁee ‘and may alse-offer proposed su‘oplemental
gvidence in response to the appellant’s proposed supplemental evidence and the
issues raised on appeal. The k g

'_’.

5 esp_ondent’s submission is due within 30
dayvs of the date of the Board’s written determination as to which of the

appellant’s exhibits constitute proposed supplemental evidence.

(d)_If the licensee a resgondent offers any supplemental ewdence, the appellant

may submit written comment on the admissibility of the licensee> proposed .
supplemental evidence within 15 days of the date of the Board’s writien

determination _as to which of the lieensee s-respondent’s exhibits constitute
proposed supplemental evidence.

The Chair shall rule on the admissibility of all proposed supplemental evidence
in accordance with section 24(1)) within 10 days of receipt of all comments

regarding admissibility of all of the proposed supplemental evidence.

(3)

aaweeal—-rm&st—be—ﬁ%eéw W1thm 20 davs after the Chalr s de(:1510n on the

ad:lmss1b111ty of all of the proposed supplemental evidence, the respondent’s
omglete resp_onse to the merits of ihe aggeal st be filed

Further evidence may not be provided directly to Board members or distributed

at Board meetings or hearings without specific permission of the Chair.

D. Record on Appeal, Supplemental Evidence. The record for appeals decided by the

Board is the administrative record prepared by Department staff in its review of the
application, unless the Board admits supplemental evidence or decides to hold a hearing

on the appeal.

(1)

If an appellant or Licensee respondent seeks to supplement the record, that person

(2)

shall provide conies of all proposed supplemental evidence with the written
appeal or in response to the appeal as provided in section 24(B)(2) and section

24(C).

The Board may allow the record to be supplemented on appeal when it finds that

the evidence offered is relevant and material and that:

(a) the person seeking to supplement the record has shown due diligence in
bringine the evidence to the attention of the Department at the earliest
possible time; or
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{b) the evidence is newly discovered and could not, by the exercise of
reasonable diligence, have been discovered in time to be presented
earlier in the licensing process.

(3)  The Chair may accept into the record additional evidence and analysis submitted
by Department staff in response to issues raised on appeal or supplemental
evidence offered by the appellant(s) or licensee(s).

E. Alternative Dispute Resolution. If the appellant(s) and licensee(s) asree to use
mediation or another form of alternative dispute resolution to resolve the appeal and so
notify the Board, the Board will not hear the matter until the conclusion of that effort,
provided the effort at resolution does not extend bevond six months of filing of the
appeal. The Board may accept, reject or modify any mediated settlement that does not
include withdrawal of the appeal.

F. Procedure. The procedure for hearings on appeals is governed by section 7(C) of this

rule. Appeals decided without a hearing will be considered based on the administrative

record on appeal and oral argument at a regular meeting of the Board as follows:

() the executive analyst for the Board briefly introduces the appeal, indicating the

subject matter, the appellant's basis for appeal and the relevant statutes and rules:

(N the appellant makes a presentation discussing objections or challenges to the
Commissioner's decision on the application:

(3) when the appellant is a person other than the licensee, the licensee is then

provided an opporfunity to address the issues raised by the appellant:

(4) at the Chair’s discretion, other persons may comment on the appeal:

() Department staff makes a presentation addressing the objections and challenges

of the appellant and indicating the Commissioner's recommended disposition of
the appeal;

(6) at the Chair's discretion. the appellant and licensee may be provided with a final
opportunity for rebuttal.

The Board, its staff and legal representative may at any time address questions to any
person participating in the appeal.

G. Decision on Appeal. The Board shall, as expeditiously as possible, affirm all or part,
affirm with conditions, order a hearing to be held as expeditiously as possible, reverse
all or part of the decision of the Commissioner, or remand the matter to the
Commissioner for further proceedings. The Board’s decision is based on the

administrative record on appeal. including anv supplemental evidence admitted into the
record and any evidence admitted during the course of a hearing on the appeal, The

Board is not bound by the Commissioner’s findings of fact or conclusions of law. An
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evenly divided vote of the Board has the effect of affirming the Commissicner's decision
unless a majority of Board members subsequently vote at that meeting for another action
on the appeal or table the matter until another meeting. In the case of an evenly divided

~ vote, the findings and reasoning of the Board members voting in favor of the

Commissioner’s decision constitute the Board's reasoning in the affirmation.
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25. Revocation or Suspension of a License.

A.

Authority. After written notice and opportunity for a hearine pursuant to Title 3,

chapter 375, subchapter 4. the Commissigner may act to revoke or suspend a license
whenever the Commissioner finds that any of the criteria set forth in section 27 has
been met.

Fﬂing of Petition with the Commissioner. Any person may petition the

Commissioner to initiate proceedings to revoke or suspend a license. The petition
must state which of the criteria listed in section 27 is being invoked. and must
specifically describe the factual basis for the petition. The petitioner shall serve a
copy of the petition on the licensee at the time the petition is filed with the
Commissioner. The petition once filed may not be supplemented. The licensee’s
response to the petition must be filed within 30 days of the filing of the petition with

the Commissioner unless the Commxssmner, upon a reguest bg the licenseé and for

good cause shown, extends that deadline. No later than 45 days following the filing
of a petition to revoke or suspend a license, the Commissioner shall dismiss the

petition or initiate proceedings by providing the licensee with written notice and
opportunity for a hearing, The written notice shall state which of the criteria listed in
section 27 is being invoked and the factual basis for the Commissioner’s decision to
initiate proceedings.

Action Initiated by Commissioner, If the Commissioner decides on his or her own

motion to initiate proceedings fo revoke or suspend a license, the Commissioner shall
provide the licensee with written notice and opportunity for hearing. The written
notice shall state which of the criteria listed in section 27 is being invoked and the
factual basis for the Commissioner’s decision to initiate proceedings.

Hearing. The licensee must request a hearing within 15 days of the Commissioner’s

written notice of opportunity for a hearing. If the licensee requests a hearing, it shall
be held within 30 days of the request for hearing unless the Commissioner and the
licensee agree to another time. The procedure for hearings is governed by section
7(C). If the proceeding was initiated as a result of a petition, the petitioner is deemed
to be a party to the hearing and need not petition to intervene.

Commissionet’s Decision. Based on the administrative record, including evidence

developed during any hearing, the Commissioner may decide that no action is
warranted or may make findings of fact that one or more of the criteria listed in
section 27 has been met and refer the matter to the Attomey General’s Office to bring
an action in District court to revoke or suspend the license.
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F. Decision Discretionary. A decision by the Commissioner to dismiss a petition or to
take no action at the conclusion of the proceedings is within the Commissioner’s sole
discretion and is not subject to judicial review.

Modification of License or Order Prescribing Corrective Action.

A. Authority. At the request of the Commissioner and after written notice and
opportunity for a hearing, the Board may modify in whole or in part any license, or

may issue an order prescribing necessary corrective action. whenever the Board finds
that anv of the criteria set forth in section 27 has been met.

B._ Filing of Petition with the Commissioner. Any person may petition the
Commissioner to recommend that the Board initiate proceedings to modify a license
or prescribe cotrective action on a license. The petition must state which of the
criteria listed in section 27 is being invoked, and must specifically describe the factual
basis for the petition. The petitioner shall serve a copv of the petition on the licensee
at the time the petition is filed with the Commissioner. The licensee’s response to the
petition must be filed within 30 days of the ﬁllng of the petition with the '
ComImssmner unless the Comrmssmner upon a reguest by the licenseé and for good
calise shown, extends that deadline. No later than 45 days following the filing of a

petition to modify a license or prescribe corrective action on a license, the

Commissioner shall dismiss the petition or recommend to the Board that it initiate

proceedings to modify a license or prescribe corrective action.

C. Recommendation Initiated by Commissioner. The Commissioner mav on his or her
own motion recommend to the Board that it initiate proceedings to modify a license
or prescribe corrective action.

D. Content of Written Recommendation. The Commissioner’s recommendation to the
Board shall state which of the criteria listed in section 27 is being invoked and the

factual basis for the Commissioner’s recommendation to initiate proceedings to
modify a license or prescribe corrective action. The Commissioner shall provide the

licensee with a copy of the written recommendation.

E. Board Consideration of Recommendation. The Board shall consider the
Commissioner’s recommendation at a regular Board meeting. After hearing from the
Commissioner and the licensee, the Board shall decide whether to initiate proceedings
to modify a license or prescribe corrective action. If the Board decides to initiate
proceedings, the licensee shall be provided with written notice and opportunity for a
hearing. The written notice shall state which of the criteria listed in section 27 is
being invoked and the factual basis for the Board’s decision to initiate proceedings.
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F. Hearing. The licensee must request a hearing within 15 days of the Board’s written

notice of opportunity for a hearing. If the licensee requests a hearing, it shall be held
within 30 days of the request for hearing unless the Board and the licensee agree to
another time. The procedure for hearings is governed by section 7(C). If the
Commissioner’s recommendation to initiate proceedings was the result of a petition,
the petitioner is deemed to be a party to the hearing and need not petition to intervene.

G. Board’s Decision. Based on the administrative record. including evidence developed
during any hearing. the Board may decide that no action is warranted or may make
findings of fact and modify in whole or in part any license, or issue an order
prescribing necessary corrective action.

H. Decision Discretionary. A decision by the Commissioner to dismiss a petition. or a
decision by the Board not to initiate proceedings or to take no action at the conclusion
of the proceedings, is within the Commissioner’s or Board’s sole discretion and is not
subject to judicial review.

Criteria for Revocation, Suspension, Modification or Corrective Action.

The Department may take action to revoke, suspend. or modify a license or prescribe
necessary corrective action only if the Commissioner, pursuant to section 25, or the
Board, pursuant to section 26, finds that:

A, The licensee has violated any condition of the license:

B. The licensec has obtained a license by misrepresenting or failing to disclose fully
all relevant facts;

C. The licensed discharge or activity poses a threat to human health or the

ENVironment:

D. The license fails to include any standard or limitation legally required on the date
of issuance:;

E. There has been a change in anv condition or circumstance that requires

revocation or suspension of a license;

F. There has been a change in any condition or circumstance that requires a
corrective action or a femporary or permanent modification of the terms of the
license;:

G. The licensee has violated any law administered by the Department: or
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H. The license fails to include any standard or himitation required pursuant to the
federal Clean Air Act Amendments of 1990.

For the purposes of this section and sections 25 and 26, “license” includes any license

permit, order, approval or certification issued bv the Department and “licensee” means
the holder of the license.

28. Judicial Review of a Department Decision. Anv person mav seek judicial review of a final
Commissioner or Board decision by filing a petition in Superior Court in accordance with 5
M.R.S.A section 11001 ef seq. and M.R.Civ.P.80C, except where otherwise provided by law.

The filing of an appeal to the Board is not a prereguisite for a judicial appeal.

STATUTORY AUTHORITY: 38 M.R.S.A:, sections 341-D, 341-H, and 343-B.

EFFECTIVE DATE: August 1, 1994
EFFECTIVE DATE (ELECTRONIC CONVERSION): May 8, 1996
REPEAL AND REPLACE EFFECTIVE: April 1, 2003, filing 2003-77

BASIS STATEMENT
August 1, 1994

The Board of Environmental Protection enacted Chapter 2 to replace the Department’s outdated
procedural and fee rules, and to provide for a clearer and more efficient system of processing
applications that reflects recent changes in law and practice. This rule balances the interest of the
applicant in a steamlined process, the interest of the public in an open and accessible process and the
interest of the Department in a process that can be easily and fairly administered. Chapter 2 supercedes
Chapters 1 and 50, which are repealed s of August 1, 1994,

BASIS STATEMENT
March 6, 2003

The repeal and replace of Chapter 2 adopted in 2003 updated the rule based on experience since its
adoption in 1994, incorporating statutory changes and ideas for improvement originating from experience
with the 1994 rule. A primary amendment was to restructure the process for handling appeals once they
are filled in order to clarify and speed up the time it takes to get the appeal before the Board. In addition,
the rule was reorganized and a table of contents was added.
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BASIS STATEMENT
May 16, 2013

The amendments to Chapter 2 incorporate the changes to the responsibilities of the Commissioner and
the Board of Environmental Protection enacted by the Legislature in Public Law 2011, chapter 304 (LD 1
“An Act to Ensure Regulatory Fairness and Reform™). Amendments also clarify provisions of the rule

| which have been the source of some confusion in the application of the rule.
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