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March 15, 2012: SPO/Casella’s Motion to Dismiss the Appeals of the
Juniper Ridge Landfill PBD
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PIERCEATWOODS:  tvomsroons

Merritl's Wharf
254 Commerciat Street
Rortiand, ME 04101

PH 207.791.1214.
FX 207.791.1350
teoyle@pierceatwood. com

pierceatwood.com

March 15, 2012

Ms. Susan Lessard, Chair

Board of Environmental Protection
17 State House Station

Augusta, ME 04333-0017

RE: Separate Filings by Charles. Leithiser, EdWarr.!s Spencer, and Samy Hunting:
In the Matter of State of Maine/State Planning Office
Public Benefit Determination #5-020700-W5-AU-N

‘Dear Madam Chair:

| enclose the State Planning Office and NEWSME Landfill Operations, LLC's Motion to Dismiss the Filings
of Charles Leithiser, Edward Spencer, and Sam Hunting. Although these three individuals sach have
submitted their own, standalone filings, for ease of review SPQ and NEWSME file this single Motion o
Dismiss that addresses all three,

As explained in the Motion to Dismiss, the three individuals identified abeve have filed three separate
chalienges to the Commissioner’s recent public benefit determination (“PBD™) concerning the Juniper
Ridge Landfill in Old Town. Mr. Leithiser's fiting, a request for modification of the PBD, is barred by a
recent statutory amendment. The filings by Mr. Spencer and Mr. Hunting, both appeals of the PBD,
also should be dismissed. Neither individual is aggrieved by the PBD and, therefore, neither possesses
standing to appeal. Similarly, if the filing by Mr. Leithiser is treated as an appeal, he too is not
aggrieved by the PBD and lacks standing to-appeal.

To avoid unnecessary expenditure of time and resources either by the Board in reviewing the three
filings or by SPO and NEWSME in responding to. the claims in the fitings, SPO and NEWSME respectfully
request that the Chair stay the deadline for responding te the merits of the filings until the tssues
presented in this Motion te Dismiss are fully resolved.
Thank you very much for your attention to this matter.
Very truly yours,

4 0

Thomas R. Doyle

cee Commissioner Patricia Ahe, Esq.
Cindy Bertocdd
Cyndi Darling
Nancy Macirowski, Esq
Geprge MacDonald
Charles Leithiser
Edward Spencer
Sam Hunting

BORTLAND, ME BOSTON, WA FORTSWOUTH, NH PROVIDENCE, BRI AUGUSTA, ME STQUEHOLA, SE WASHINGTON, DC
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STATE OF MAINE -
BOARD OF ENVIRONMENTAL PROTECTION

IN THE MATTER OF

STATE OF MAINE, ACTING THROUGH THE.
STATE PLANNING OFFICE

OLD TOWN, PENOBSCOT COUNTY, MAINE
JUNIPER RIDGE LANDFILL EXPANSION
#5-020700-W5-AU-N

(APPROVAL WITH CONDITIONS)

PUBLIC BENEFIT
DETERMINATION

PARTIAL APPROVAL

STATE PLANNING OFFICE
AND _
NEWSME LANDFILL OPERATIONS, LLC’S
MOTION TO DISMISS THE FILINGS OF
CHARLES LEITHISER, EDWARD SPENCER, AND SAM HUNT];NG '

In three separate filings, Charles Leithiser, Edward Spencer, and Sam Hunting challenge
the Co@issioner’s January 31, 2012 determination that an expansion of the Juniper Ridge
Landﬁﬂ (“JRL”) in Old Town, Maine will provide a substantial public benefit (the
“Determination”). The State Plamung Office (“SPO™), the owner of JRL, zﬂndNEWSMﬁ
T andfill Opesations, LLC ("NEWSME®), the operator of JRL, jointly file this mdtion fo dismiss
each of the three filings. . | o - |

Leﬁhisar’s filing, identified by the author es a “Request for change.in permit conditions,”
is barred by a 2011 statutory amendment to 38 MRS § 341-D(3) establishing that individoal
citizens may not petition the Board of Environmental Protection (the “Board™) to modify
Department of Environmental Protection (the “Department”) approvals. Additionally, none of
the three individuals is aggrieved by the Determination, Spencer and Hunting; both of whom
filed appeals, therefore lack the statutorily required standing to have done so. Similarly, even if
his filing is treated as an appeal, Leithiser is not aggrieved and lacks the required standing,

Notably, in 2010 Spencer and Leithiser jointly appealed a Department licensing decision

" (Waossess 4
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involving JRL." See Board Order in #8-020700-WU-AJ-N (Dec. 2, 20i0) (denying appéal).
Both claim in their curfent filings to bave been “granied standing™ by the Board for purposes of
that appeal, concluding that they are now aut(-amaﬁcally entitled to challenge the Determination.
(Spencer Appeal at 2; Leithiser Request at 1) | | |

| This claim is false, The prior fappeal.in which Spencer and Leithiscr joined was one of
two‘appcals challenging the same Department licensing deﬁision. The Board found that the
appellant who filed the other appeal had standing. Although SPO and NEWSME challenged the
standjné of Spencer and Leithiser to file .their own, separate appeal in that matter, the Board
chose not to address the standing of Spencer and Leithiser, unequivocally stating: “Given that
the two separate appeals are consolidated and contain similar objections, the Board declines to
ac.;ldress the standing of appeliants Dolag, Spencer, and Leithiser.” Id at4. Any -spggestion by
Spencer and Leithiser that the standing determination in the prior appeal should gpply to this
decision is without merit.

In the present instance, Leithiser, Spencer, and Hunting all raise different issues and
present different arguments. There is no one ﬁh’:;ag upon which the others may‘piggyback.
Beforé thé Board expends the ﬁmc;, and resources to review the merits of these individual claim\s
and requireé SPO and NEWSME do the same in preparation of their responses, consideration of
whether cach filing is grounded in 2 legal basis justifying review and response is apﬁfopﬁate,

For the reasons stated above and ﬁmﬁer articulated bqlow, all three filings should be

dismissed. SPO and NEWSME respectfully request that the Board Chair stay or suspend the

11n 2010, Mary Dolan, Edward Spencer, and Charles Leithiser filed a joint appeal challenging
Department Order #S-020700-WU-AJ-N. Dolan bas not submitted 4 filing in the present maiter.

2 One of the characteristics of the filings by Leithiser, Spencer, and Hunting is that they do not have page
nuembers. For the purpose of referencing ¢ach document in this motion, we have treated each document
as though its pages were numbered. The Leithiser Request is four pages; the Spencer Appeal is five
pages; the Hunting Appeal is four pages.

[W2955669.4)
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time for responding to the merits J.n the three filings until the issnes raised in this motion to
dismiss are fully resolved.
L Background

SPQ and NEWSME desire to expand JRL to meet the State’s solid waste disposal needs.
On September 15, 2011, SPO filed its application fo'r public benefit determination. This
application was filed pursuant fo 33 MR.S. § 1316~AA, which specifies that prio; to submitting
an application for expansion of a landfill a person must apply for vand .obtai_n from the
Cbmmissioner a determination that the proposed expansion pfovides a substantial public benefit.
Licensing of a landfill expansion is a separate, comprehensive administrative permitting process
that follows a public benefit determination. A public benefit determination itself doss not
authorize construction of an eﬁpansion, or any new or different activities at a landflL

On J anuary 31, 2012, the Commmissioner issued her decision, the Determination,
concluding that expansion of JRL will provide a substantiél public benefit, She concluded,
however, that the size of the expansion that satisfies the public benefit determination standards in
Section 1310-AA is smaller than the expansion SPO"and NEWSME believe is needed. In filings
dated Febn.me 28, February 29, and March 1, Leithiser, Spencer, and Hurnting, respectiﬁely, |
each ﬁied papers challenging the Determination.

II. Leithiser’s Filing is a Réquest to Modify the Commissioner’s Determination and is
Prohibited by 38 MLR.S. § 341-D(3).

Leithiser has captioned his filing a “Request for change in ﬁerm:it conditions” and in it,
unambiguously states:

I am not appealing Commissioner Aho’s partial approval of the FBD [the
Determination] for the proposed expansion of Juniper Ridge.

FW2055669.4)
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Leithiser at ‘2 (emphasis added).”

He freely admits he has not filed an appeal, but rather a reqﬁest for modification “asking
the Board for a change in specific permit conditions.” Id Wkile he notes that the Department’s
informational sheet outlining appeal rights allows an appellant o seek a change in a permit
condition as a remedy in the course of an appeal, and Leithiser desires such a result, be expressly
selected a different prc;cedurai route —a request for modification — in pursuit of his objective.
Id. Therefore, his filing should be treated as such and dismissed for the following reason: |

| Section 341-D(3) now provides that the Board only may hear requests to modify -made by
the Commissioner: | -
| At the request of the commissioner and after written notice an opportunity fora

hearing pursuant to Title 5, chapter 375, subchapter 4, the board may modify in

whole or in part any license, or may issue an order prescribing necessary

corrective action, whenever the board finds that any_of the criteria in section 342,

subsection 11-B have been met.

38 M.R.S. § 341-D(3).* The Commissioner has made no such request. Leithiser’s requestio
modify must be dismissed.
IO. Leithiser, Spencer, and Hunting Each)Lack Standing to Appeal.

Even if Leithiser’s filing is treated by the Board as an appeal, he, along with Spencer a-nd_

Hunting, all lack standing to appeat the Determination.

A. The Legal Standard: Only a Person Aggrieved May Appeal the
Commissioner’s Public Benefit Determination.

“The right to appeal from an administrative decision is governed by statute.” Nelson v.

Bayroot, LLC’, 2008 ME 91, 9, The statutory provision governing public benefit

3 Leithiser also states that, in fact, he “strongly support[s] and completely agree[s]” with certain of the
Commissioner’s provisions in the PBD “regarding oversize bulky wasts (as a result of CDD processing)
and Municipal Solid Waste (MSW) bypass.” Leithiser Request at 2. :

4 A “license” includes any license, permit, order, approval or certification issued by the department. 38

M.R.S. § 341-D(3).

{W2955669.4)



determinations provides that while the Board is not authorized t.a assmme jurisdiction over a

. public benefit determination on its own action, the Board may hear appeals of the

Commissioner’s decision, 38 MR.S. § 1310-AA(2). Title 38, Scction 341-D(4) governs such

. appeals, establishfng that the Board may hear: | | |

Final license or permit decisions made by the commissioner when a person
aggrieved by a decision of the commissioner appeals that decision to the board
within 30 days of the filing of the decision with the board staff.

(Fmphasis added.)

The term “person aggn’evéd” is not defined in Title 38, but this term commonlty ispsed fo
establish who may appeal an administrative decision and has been interpreted by Maine courts.”
The Law Courj; has interpreted a person aggrieved to be a person who:

hag suffered particularized 1n_1ury — that is, if the agency écﬁon operated
prejudicially and directly upon the party®s property, pecuniary or personal rights,
The injury suffered must be distinct from any experienced by the public at large
and must be more than an abstract injury.

- Nelson, 2008 ME 91, § 10. Additionally, the issue of standing should be examined “in context to
determine whether the as;serted effect on the party’.s rights genuvinely flows from the challenged
agency aﬂﬁon.” Id 7 |

A person seeking to appeal carries the “burden of proving™ that they are an a’gg.rieved
person. Nergaard v, Town of Westport Island, 2009 ME 56, 7 14, “It is Wﬁﬁ established that in
o-rder 10 have standing . . . the appellant must prove . . . that it suffered a particularized me:y asa
result of the agency’s decision.” Norris Family 4ssocs., LLC v, Town of Phippsburg, 2005 ME
102, 9 11; see also Nérgdard, 2009 ME 56, 716 (“To estab]iéh standing, one must demonsi:réte .

. . that he or she has suffered a particlarized infury or harm.”)

5 Chapter 2 of the Department’s rules defines the term “aggrieved person,” however, Chapter 2 does not
apply to public benefit determinations. Department Rules, Ch. 2(2)(B).

[W2e36660.41
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B. Neither Leithiser, Spencer, nor Hunting Has Suffered a Particularized
Injury as a2 Result of the Determination.

None of the three individuals separately challenging the Determination has suffered a

il

" particularized injury as a result of that determination. Nor has any one of them alleged any

impact resulting from the Determination, Ratﬁe;, the two individuals who actually allege any
impacté, Spencer and Hunting, claim, for example, that the expansion may have adverse traffic,
noise, odor, or aéstheﬁc immpacts, See, e.g, Spencer Appeal at 1-2; Hunting Appeal at 1-2,
None of these alleged impacts, howéver, could resuli from the Determination ~ the decision
challenged her_e. A;ﬂ t};\ﬂl Determination does 1s allow SPO and NEWSME, if they choase, to file
an expansion application. The aﬂeged impacts only could flow from a separate licensing
decision authorizing actual expansion of the landfill — a decision that has not yet occurred.v

It would be in the course of any future licensing proceeding that the types of impacts
Spencer and Hunting édiege would be addressed. As a result, that future licensing record would _
have reports and other information on potential traffic, noise, odor, aesthetics, and other impacts.

The absence of any such factual information in the record involving the Deterrnination, which is

exactly what one would expect, is material for two important reasons. First, as discussed below,

without any factual information to support thieir claims tht they are agérievéd by future
expansion of the landfill, each of the three individuals fails to carty his burden of proof and
“demonstrate that he . . . has suffered a particularized injury or harm.” Nergaard, 2009 ME 56,9

16. Second, the absence of any record evidence related to the alleged impacts of a yet-to-be

- approved expansion has the potential to force into SPO and NEWSME into the inequitable

position of haviﬁg fo engage in a “he said, she said” type argument in order to refute the
unsubstantiated claims, or conducting the very type of studies that would be part of any future

licensing of an expansion, now, and then seeking to supplement the public benefit determination

{W2855660.4)



record to rebut would-be appellants’ unsupported qlaims of injury. This makes no sense and
und;erscores why the public benefit determination process should not be conflated with the
separate expansion licensing process, and why the potential impacts associated with the latter
should not be considered ﬁhen evalugting standjng to appeal the former.

This potentially meésy_ result can and should be avoided simply by following the statite
and precedent. “[A] person aggrieved by a decisioﬁ c;f the [Clommissioner™ may appeél “that
decision” fo the Board. 38 MLR.S. § 341~D(4) (emphasis added). Thus, to challenge the

Determination, the alleged particularized injury must result from the challenged determination.

Storer v. DEP, 656 1151, 1192 (Me. 1995) (“The agency’s action nrust operate prejudicialty and ‘

divectly upon a party’s property, pecuniary or personal rights.”). Here, while the decision being
challenged is the Determination, the alleged impacts only could follow a separate Commissioner
licensing decision for an expansion that has not even been applied for. As aresult, all three

filings should be dismissed.

C. Neither Leithiser, Spencer, nor Hunting Will Suffer a Particularized Injury
I JRL is Subsequently Licensed to Expand.

If the Board looks past the direct impact of the Determination and considersl potential
iﬁpacts that migl_lt be associated with some yet-to-be applied for or licensed expansion of JRL,
Leithiser, Spencer, and Hunting still fail to establish that they would be aggriéved, because none
. hassuffered a parﬁéulari;ed injury.

1. Charles Leithiser

The only _portion of Leithiser’s filing that é:rguabiy reflects an attempt to demonstrate that
he has suffered a particularized injury is the very first portion of his submission: |

My name is Charles Leithiser and I have been a resident of and Ihomeowner in

Old Town, Maine for the past 32 years. Ihave been granted standing and
appeared before the Board previously, in a 2010 (unsuccessful) appeal of the DEP

[W2955669.4}
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ruling that allows treated biomedical waste to be disposed of in the Juniper Ridge
Landfill. T am unable to request that my City Government appeal this partial
approval of Public Benefit determination, due to a clanse in Old Town’s Host
Community Agreement that suspends payment to the City in [sic] officials
challenge any license or agreements regarding Juniper Ridge and the City’s
dependence on said payments, ‘
1 was present at most, if not all of the public meetings held before the State
Planning Office took ownership of the West Old Town Landfill, now know as
Juniper Ridge. ‘ S
Leithiser Request at 1. None of these statements allege & cognizable injury whatsoever, let alone
ome that is particularized to Leithiser,

a “T have been a resident of and homeowner in Old Town, Maine for
the past 32 years.” ‘

Status as a resident in a particular municipality or State where an activity is authorized to
take place is not sufficient to give an inéividual standing to challenge the permit authorizing the |
activity. This is well established in Maine Jaw.’ Nelson, 2008 ME 91, 10, 953 A.2d 2t 382
(“The injury suffered must be distinct from any experienced by the pﬁblic at large and must be
more than an abstract injury.”); Chabét v. Sanford Zoning Board of Appeals, 408 A.2d 85, 85
(Me. 1979) (“Here plaintiff pleaded.only that he was aAresident and property owner in the town
of Sanford. He did not plead or prove any injury from the zoning board's decision, particular or
otherwise.™). In addition, resident status w1thm a municipality or the State i; insufficient to
provide a resident standing to appeal a municipally-held or State-held permit. Nefgaard, 2009
ME 56 4f 117-22 (finding residents of the Tc;wn of Westport Islaﬁd Jacked standing to appeal the
Town’s permit authoriéing improvements to the Town’s boat ﬁamp). .

. Accordingly, Leithiser’s statenent that he is a resident of Old Town, Maine m_akes him

no different than any other O1d Town resident. This resident status does not provide him with

§ { eithiser resides at 394 Fourth Street in Old Town. Leithiser Request at 4. This is a residential
neightborhood located a little over 4.5 miles from JRL on the opposite side of I-95 and the opposite side of
the Stillwater River from JRL. '

[ W2055669.43



standmg He still must establish a particularized i mjury
b. “I have been granted srandmg before the Board prevzously
As noted in the hﬁ:oduc_tion, Leithiser’s claim that the Board previously granted kim
standing in 2010 to appeal a Department licensing decision involving JRL is.untrue.
Additionally, even if the Board had granted him standing in an appeal of a separate
]ioensiﬁg decision, he still must demonstrate standing in the present matier by showing that he
has suﬂer.ed a partiﬁularized injury as a result of the Determination. Nelsor, 2068 ME 91, §10
- (*We examline the issue of standing in context to determine whether the asseﬁed effect on the
party’s rights genuinely flows from the challenged agency action.”) Leithiser has not attempted
to make such a showing nor has he advanced any claim that he will be affected by the
Determination, despite being well aware of the standing requirement by virtue of his previous
experience before the Board. Simply put, his false claim of prios staa;ding does not establish a
particularized injury arising from the Determination and fails tc; establish that Leithiser is a
person aggrieved in the present préceedia;g.
c. “I am unable fo request that rﬁy City Government appeal this
partial approval of Public Benefit defermination, due fo a clause in
Old Town's Host Community Agreement that suspends payment fo
the City in {sic] officials challenge any license or agreements
regarding Jumper Ridge and the Cily's dependence on said
payments
This statement is both inaccurate and varelated to standing. With regard to accuracy,
there is no provision in the Old Town’s Host Comnuumity Agreement that prevents Leithiser from

asking the City to appeal a Department decision, or the City from initiating such an appeal. Put

plainly, no right of Leithiser’s is affected by this agreement,” With regard to standing, this

! The Old Town Bost Community Agreement is not part of the record associated with the Determination.
SPO and NEWSME reserve the right to challenge subrmssmn of this supplemental evidence if the filings
including this agreement are nof dismissed.

{W29ssEEe 4}
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statement regarding the long-standing agreement with O1d Town in no way establishes a
particularized injury resulting from the Determination or even suggests that the Determination or
any landfill expansion will affect Leithiser’s property, pecuniary, or personal rights in any way,

d “I'was present at most, if not all of the public meetings held bejore
the State Planning Office took ownership of the West Old Town
Landfill, now know as Juniper Ridge.”

There is nothing in statute and no legal precedent in Maine that would remotely support a
conci_usion‘ that Leithiser’s attendance at meetings regarding JRL. gives riseto a i)arﬁcularized
injury as a result of the Determination.

2. Edward Spencer
Spencer includes the following paragraph with the heading, ;‘Aggrieved Status™:

As a resident of Old Town, if T was to peﬁtibh my City Council and convince
them fhat it is in Old Town’s best interests to vote in opposition to the Expansion
within our borders, as a taxpayer I would be penalized financially since Casella
would withhold tip fee payments as enabled in our Host Community Agreement.
Furthermore, on any given day I have to smell and hear the landfill at my
residerice, and when traveling in my community, be threatened by truck traffic
going to the Landfill. I am prevented from carrying out a portion of my timber
harvesting plan on my land as it would make the {andfill visible from my
residence, and likewise from other potential bouse sites on my 120 wooded acres.
Visiting my neighbor’s farm is a great way %0 spend time in the country but the
mountain of trash rising on the eastern horizon cleatly has a negative effect on
property values locally. Thave previously been granted standing and appeared
before the board in appeals regarding Juniper Ridge Landfill.

Spencer Appeal at 1-2, Nope of these statements demonstrate a particulaﬁzed injury providing

Spencer standing to challenge the Determination.

a “4s @ resident of Old Town, if I was to petition my City Council

' and convince them that it is in Old Town's best interests to votein
opposition to the Expansion within our borders, as a taxpayer 1
would be penalized financially since Casella would withhold tip
fee payments as enabled in our Host Community Agreement.”

This statement does not establish a particularized injury resulting from the Determination.

CW2855660.4)
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First, the potential imﬁ_act Spencer alleges ~a pofenﬁai loss of tip fees paid to the City — Wo{lld
not resuli from either the Defermination or an expansion. Neither in any way sets, modifies, or
otherwise affects ﬁp fees or payments to Old Town as ;host community, Nelson, 2008 ME 91, {
10. (the particularizeci injury must “genuinely flow[]} from the challenged agency action™).

Second, in addition to being outside the record and ﬁrélevant td the issue of standing, any
provisions of the Host Community Agreement that might attach financial considerations to
certain actions do not prohibit the City’s legal right to challenge the Determination if the City’s
’ iegaers wish to do-so.

Third, any pf)tenﬁal loss of fees paid to the City flowing from the City’s decision to
appeal the Determination is purely hypothetical; the City has not opposed the PBD. fa?. (a
particularized injury “must be more than an abstract injury”). Fourth and finally, the
bypothetical impact from lost fees is an impact that Spencer admits he would experience as a
“resident of Old Town” and “taxpayer” by virtue of owning property within the City. This type
of mmpact is no different than the impact other Old Town residents and property owners would
experience and does not qualify as a particulatized injury, I (“The injury suffered must be
distinet from any experienced by the public at large . . . .”); Chabot v. Sanford Zoning Board of
Appeals, 408 A.2d 85, 85 (Me. 1979).

b. “{O]n any given day I have to smell and hear the landfill at my
residence . .. ."

This type of comple;tely unsubstantiated statement is insufficient to establish a
particularized injury, Nergaard, 2009 ME 56. 1 14, 16 (an appéllant has the “burden of
proving” he is aggrieved and must “demonstrate” that he has suffered a particularized injury)
(emphasis added). As noted above, this type of unsupported claim of pa.rticulariﬁcd injury

underscores wity allegations of future impacts associated with a future Hcensing proceeding

{W2955662.4)
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should not be considered when evaluating whether Sﬁenccr is aggrieved by the Determination.
Whether Sp;incer is aggrieved as a result of odor or sound is an issue that would be developed
during actual licensing.

The burden does not lie with SPO and NEWSME to disprove Spencer’s unsupported
assertion. The burdeﬁ lies with Spencer to suppoﬁ his claim. Nevertheless, in the present case
common sense and basic 1ogi; is all that is required to demonstrate that Spencer’s claim lacks
merit. Spencer’s property on Kirkland Road is approximately 1.75 miles southwest from the .
boundary of JRL. The primary source of sound at JRL is the equipmenf. The type bf equipment
nsed at JRL is the same as the standard equipment used at typical construction sites. In other

words, the equipment at JRL is not unique and does not generate uniqus sounds. Given the

considerable distance of Spencer’s property from JRL it is extremely uniikely that he could hear

- any landfill activities and, even if he could, any sounti would be infrequently audible and at such

low levels it coulld nat interfere with his use and enjoyment of his property. Additionally, the
potegﬁal expansion activity would be to the porth of the exiéting landfill and a greater distaﬁce v
from Spencer’s property. Any sound audible by Spencer as part of the expansion would be even
less than today. (This is true since sound is attenuated with distance.) |

The same is true of any odor Spencer might be abie to detect. Recogniz_ing the manner in
which the landﬁli is operated (e.g., the application of daily cover, continuous landfill gas |
collection and destruction, appiication of dsodorizer both seasonally and as determined
appropriate, and ﬁppﬁcation of synthetic intermediate colver) and the distance of Spencer’s
property from JRL, it would be a rare occurrence that lie would be able to defect an odor from
the existing landfill, and any expension would be even farther from his house.

‘Ultimately, whether Spencer is aggrieved by the Determination is not dependent on

{W2053662.4} .
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whether, ﬁnder ideal weather coﬁdiﬁons, he might ever hear any squﬁd or detect any odor from
the landfill. The questibn is whether the sound or odor is perceptible enough or frequént enough
fo prejudicially affect his property, pccuﬁiary or personal rights and whether an impact to
Spencer is distinguishable from any impact to the general public. Nelson, 2008 ME 91; 10 (to
deﬁonstrate a particulafized injury, a peﬁon must show that “the agency action operated
prejudicially and directly upon the party’s property, pecuniary ot personal rights” and the” injury
suifered must be distinct from any experienced by the public at large™). Based on the factors
sta;te{l above, mainly the significant distance between Spencer’s property and JRL and tﬁe
manner in which the landfill is operated, there is no basis for the board to make the inferential
leap Spencér invites wﬁh his insupported statement and treat him as though he is aggrieved.
Spencer has provided no information about the nature or extent of the alleged sound or odor, has
not clatmed an injury fo any right, and has not distinguished himself from other members of the
general public who, like himself, neither abut nor live in the neighborhood of the landfill. |
Having failed to do so, he has not established that he is an aggrieved person.

c “(O]n any given dayThave fo . . . when traveling in my
community, be threatened by truck traffic going to the Landfill.”

Apart from the fact noted earlier that the Decision itself will not result in generation of
any tréfﬁc, tbls alleged threat is not a particularized injury, When traveling in the Acom:ﬁu'ni’ty
any traffic impacts to Spe:.ncer8 would be no different than the Aimpa;cts expérienc'ed by other
community members and other members of the gencrral public travc]iﬁg through th;camr_uunity. .
The Law Court has addressgd and conclusively rejected claims that generalized community
traffic impacts such as those alleged by Spencer constitute a;parﬁculaﬁzed mjury toan

individual.

8 SPO and NEWSME dispute that trucks traveling to or from JRL pose a threat as alleged by Spencer.

{W2855669.4)

13




- 492

In Nergaard, two plaintiffs in the Town of Westport Island appealed a permit issued o
the Town authorizing improvemems to the Town’s boat launch, 200$ ME 56. The plaintiffs
were not abutters of the boat lgunch. Ici 119, They claimed they travelled past the launch daily
and argued that they would suffer a particularized injury becatse of the increased traffic that
would be associated with the permitted improvemenfs and the dangerous traffic conditions that
would result. Jd. The Law Court rejected this argument, noting that the plaintiffs were “not
unique” in their use of the road passing the boat ramp and that there was “no difference between
the potential barm asserted by [the plaintifis] énd the potential harm to [those other] drivers and
fo their passengers — members of the public — who use the same road on a daily basis.” Id. ¥ 20.

The very same is {rue about the claim advanced by Spencer. Any traffic impacts he
might experience would be no différént than those experienced by other members of the gen-eral
public traveling in the community. He has not alleged a particularized injury.

a “I aﬁ prevented from carrying out a portion of my timber
harvesting plan on my land as it would make the landfill visible
from my residence, and likewise from other potential house sites
on my 120 wooded acres.”

With regard to the first part of this stétement, whether Spencer can carry out a timber
harvesting plan in no way is related to the view shed that would be ciéateﬁ as a result of that |
harvesting, If Spencer wants to harvest trees on His property he is free to do so. Nothing in the
Determination imposes any limitation on the mmﬁ:er, type, ar location of trees he can harvest oz
the market value of the timber. 4

With regard to the assertion that if he cleared enough trees he could see JRL in the
dista;lce, Spencer faﬂs to provide any faciual support for this suggestion. "This is insufficient o

caﬁy his “burden of proving” he is aggrieved by the Determination. Nergaard, 2009 ME 56, §

14.

W2055562.4]
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The alleged impact is purely hypothetical and highly unlikely to ever occur. Spencer
convemently avoids any discussion of the extent of clearing that would be needed to view JRL
from his property Given the dlstance that separates I:us property from JRI and the fact that his
property is not located on a mountain or hill, but rather along Pushaw Stream, considerable
clearing o‘f the e;xisting trees behind his house would be neecied view the horizen 1.75 miles
a,way.9 It is not uhraasonable to estirnate that he would have to clear most, iff not all, of thé trees
within 1,000 feet of the rear of his house in the direction of the stream.'liégardless of whether
JRL e:dsted, it is extremely unlikely that any landowner would choose to engage in this type of
clear cutting in his or her backyéri The hypotheticﬂ housé sites Spe;cer references also would
have to have similarly extensive and improbable clearing around them to create £h5 potential to
see fhe laﬁdﬁll expansion. Further, developﬁent of any housé sitelS'on Spencer’s property WOIﬂd
be significantly restricted by the fact that the majority of his property is zoned Resource
Protection in which residential houses are not permitted. Old Town Zoning Ordinanee, §§ -
104.21(14), 111.12. Putting aside for the moment whether being abie to view the landfill
expansion would cause injury to Spencer, the unlikely nature of the events that would need to
oceur for him to be able to see any portion of the landfill expansion makes any possible injury
pufcly hypothetical, aEstract, apd, therefore, i.ncapablé of being a particulérized injury. Nelson,
2008 ME 91, § 10 (A particularized injury “must be more than an .abstract injury.”).

Additionally, if the necessary clearing were completed, what S'pencef rmght see through
the tree tops is the currently licensed landfill, Any expansion would oceur to the north of the
existing landfill. The resuit is that the cu_rrenﬂy licensed landfill would biocl; nearly all, if not

all, of the expansion area from his view. For him to suffer a particularized injury, that injury

® The closer one is 1o & stand of trees, the shorier the distance one can see over the horizon from that
iocation. Thus, significant clearing would be needed to have a chance to view JRL from Spencer’s

property.

{W2p55669.4}
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would have to be related to the expansion and not the currently licensed tandfill. Spencer has not

alleged how his personal, property, or pectniary rights might be infringed upon were he aﬁle 0
see a slightly larger profile of the landfill, situated nearly two miles away.

e, “Visiting my neig}zbor s farm is a great way to spend time in the
couniry but the mountain of trash rising on the eastern horizon
clearly has o negative effect on property values locally.”

This is not a claim by Spencer that his property, pecuniary, or persc;ﬁal rights are
impacted by the Determination, but rather imsubstantiated claims that (1) his.neighbor’ g property
value has been negatively impacied, and (2) in general, local property values- have been
negatively affected, all by unspecified impacts. This type of generic claim that does not involve
a specific injury to Spencer fails to establish a particularized injury.

A “T have previously been granted standing and appeared before the
board in appeals regarding Juniper Ridge Landfill.”

The only prior appeal of a JRL license that Spencer has filed is the 2010 appeal he filed

~ jointly with Leithiser. Tor the reasons discussed above, this statement by Spencer is false and

fails to establish standing in the present appeal.
3. Sam Hunting
In suppoﬁ of his claim that he is a person aggrieved, Hunting states:

T am a resident of Orono, Maine. The house in which 1 live is approximately 30
feet from Route 2 (Main Street). The loaded trash trucks headed north to JRL,

_ and the “wheels up” trash trucks from the XTI facility in Old Town'® headed
south, create noise, fumes, stench, and vibration, all of which impact my quality
of life, ability to attract tenants, and property values. I am also an Orono '
taxpayer, and some portion of my taxes goes to the periodic street repairs reqoired
by the constant traffic of these heavy irucks. In addition, T bank at People’s Bank,
directly across Main Street. Therefore, I cross and re-cross Route 2 several times
a week, risking injury (or worse) if the brakes on a trash truck fail, or a driver is
inattentive.’ :

Hunting Appeal at 1-2.

10 4pO and NEWSME are not aware of the referenced KTI facility in Old Town.

[W2D35662.4)
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a “I am a resident of Oréno, Maine.”
Ags discussed above, resident status in Old Town is not sufficient to establish standing.
For the same reasons residency in the municipality in which JRL is located is insufficient,
residency in a neighboring town even farther from the I&ndﬁll is likewise insufficient.
b. “The house in which I live is approximately 30 feet from Route 2
: (Main Street). The loaded trash trucks headed north to JRL, and
the “wheels up” trash trucks from the KTI facility in Old Town
headed south, create noise, fumes, stench, and vibration, all of
which impact my gualn‘y of life, abzlzly fo aitract tenants, and
property values.”

Hunting’s house on Route 2 in Orono is located approximately seven miles from JRL.
The north and southbound iraffic to and from the landfill, the traffic he referencf:s, now travels
almost excluslvely on I-85 due to the weight limit having been raJsed in 2011 from 80,000 to
100,000 pounds on federal highways in Maine. The enfrance to JRL is on Route 16, just 0.4 mile
from Exit 199 in Old Town for nortiibound traffic and an even shorter distance from Exit 199 for
southbound traffic. This makes I-95 by far the most convenient way for nearly all haulers to
reach JRL. As a result, in the event of an expansion, ﬁeaﬂy all northbound or southbound traffic
that would be as._sociated with JRL would continue to use 1-95 and, therefore, would come
nowhere near Himting’s property in Orono.

Furthermore, given his home’s distance from the landfill, any impact he might experience
from this traffic is no different that the impact experienced by the general public, Suc}-l an
impact does not constitute a particularized injury. Nergaard, 2009 ME 56, § 20. .

'fruck traffic on Route 2 in Orono associated with JRL likely would be extremely limited
if the expansion is built. This traffic would almost exclusively involve the hauling of locally

generated waste, such as construction and demolition debris from a site in Orono, where

travéling on [-95 would not be reasonable. Any impact of the expansion on the volume of traffic

(W20I5660.4)

17

495



496

" [W2055562.4)

on this road would be‘negligible due, as stated above, to the convenience of other, more dérect
routes. If an expansion is approved, (which, we must note again, the Determjnaﬁon does not do)
Hunting’s has not alleged how atiributable to JRL-related teaffic-on Route 2 might iin_pact his
quality of life, ability to attract tenants'!, or property value. As a result, he has not alleged, et
alone demonstrated, a particularized 1n3ury that would provide him standing. Id. §16 (“To
establish standiﬁg, one must demonstrate . . . that he or she has suffered a particularized injury or
harm.”)
¢.  “Iamalso an Orono taxpayer, and some portzc.m of my fazes goes '
to the periodic sireet repairs required hy the constant traffic of
these heavy trucks.”
Hunting’s status as an Orono taxpayer, which stems from his ownership of property in
QOrono, is similar to his status as an Oron;) resident; it situates him no differently than the generd :
public. E%ren assuming for the sake of argument that there were hegvy truck traffic associated
with an expansgion of JRL that da'maged Orono roads and necessitated use of tagpayer money to
fimd the repairs, this is not a particularized injury to Hunting, Nelson, 2008 ME 91, § 10, 953
A.2d at 382 (“The injury suffered must be distinct from ay expe;ienced by the public at large . .
. ), Chabot, 408 A.2d at 85 (denying standing where the plaintiff only claimed “that he was a
resident and property owner in the town”). . |

d. «J bank at People's Bank, directly across Main Street. Therefore
T eross and re-cross Route 2 several times a week, risking infury
(or worse) zf the brakes on a trash ruck fail, or a driver is
inattentive.” :
The risk Hunting poses in this statement is purely hypothetical and nothing more than

spmulaﬁon‘ Hunting has not provided, nor are we aware, of a single shred of evidence

supportlng hlS conclusion that the risk of walking across the street in Orono Maine is somebow -

1 frunting states he resides at his Route 2 property. Jt is unclear whether he rents a portion of his house
as well.

18



greater as a result of the Determination,

In any event, the type of traffic-related risk alleged here is a risk shared by many other
membersvof the publio; and in thls regard, he is no different than the plaintiffs_ in Nergaarcf who
the Law Court determined lacked standing. Those plaintiffs claimed that they traveled on Route
144 “daity” c;md that the permitted boat ramp project would' cause dangerous traffic conditions at
a Route 144 intersection they cross as part of their daily travel. The Law Court noted that
numerous other drivers traveled the same route and on an equally frequent basis. The plaintitfs
in Nergaard were just like other members of .ﬂle public, as is Hunting here. Nergaard, 2009 ME
| 56, 4 19-20. Hunﬁng lacks standing to appeal.

IV. Conclusion
Procedural requirements set out in statute governing appeals of Department decisions
‘ensure an equitable process, allowing truly affected ﬁ&ﬁduals to appeai,' while not requiring the
successful applicant and the Board, respecﬁygaly, to respond to and review just any challenge
filed for any reason. Here, Spencer and Hunting have filed separate appeals, while Leithiser has
 filed a request for modification.

| Leithiset’s request is barreci by a recent statutory amendment prohibiting all such requests
for modification except those made by the Commissioner. Even if Leithiser’s request is treated
as an appeal, his filing, along with the filings of Spelncer and Hunting, must be dismissed. The v
only injuries any of the three alleged are not a result of the Determination they challenge, but
rather only could result from an expansion of JRL that would be the subject of a separate, jret#:o-
be-initiated licensing proceeding. Additionally, none of the threé filings contains any facts or
record sﬁpport demonstrating a particularized injury, whether from the challenged Determination

or a firture expansion. Each of the separate filings should be &ismissed._

[W255560.4)
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