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Michael Malesky 
PO Box 387 
North Anson, ME  04958 
 
Subject:  ADVISORY RULING AR 16-06; Lot #3.81 on Tax Plan 09, Madrid Twp., Franklin 

County 
 
Dear Mr. Malesky: 
 

Thank you for the information provided in your request for an Advisory Ruling, submitted 
on behalf of your clients, Todd and Rhonda Harlow.  You have asked our opinion on a proposed 
division of land in Madrid Township owned by the Harlows, currently designated lot #3.81 on Tax 
Plan 09.  Lot #3.81 is 8.43 acres in size with approximately 380 feet of frontage on East Madrid 
Road.  I have enclosed an excerpt of Madrid Tax Plan 09 showing Lot #3.81 and related lots as 
discussed below. 

 
You have asked questions about a proposed division of the Harlows’ combined lot, and lay 

out of a proposed right-of-way on Lot #3.81, as discussed in more detail below.  We will attempt to 
provide our view on the matters as we understand them, pursuant to 5 M.R.S.A. 9001.  I want to 
caution however, this is an informal response and not a legal determination.   You may want to 
consult your attorney on this matter.  In providing our views on these matters, we have relied upon 
the facts as you have presented them to us, supplemented by our research of our permit files and 
records available through the Franklin County Registry of Deeds.   
 
Land Division & Development History 
(Note:  The following history does not address any property now or formerly owned by the 
Hinkleys on the northeast side of East Madrid Road). 
 
March 31, 1970; Book 402, Page 537 (including Lot #2):  Inhabitants of the Town of Madrid 
transferred multiple parcels in the then Town of Madrid to Malcolm Hood. 
 
October 10, 1988; Book 1075, Page 331:  Mr. Hood conveyed a lot on Center Road to Merit and 
Sarah Bean out of the parcels he acquired by the deed filed in Book 402, Page 537.  It appears that 
this lot does not abut Lot #2 subsequently acquired by the Harlows. 
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June 24, 1996, Parent Parcel, Hinkley Lot (including Lot #3.81):   Based upon the information 
provided by you, it appears that the parent parcel for the Hinkley property, as of June 24, 1996, 
consisted of  merged Tax Lots #3.8 (69.94 acres) and #3.81, with a combined area of 78.37 acres, 
and owned Wilson and Eva Hinkley at that time.  As of that date, the Hinkleys also owned land 
directly across East Madrid Road from Lots #3.8 and #3.81.   
 
Wilson Hinkley passed away at some time after 1996, and ownership of the Hinkley parent parcel 
transferred to Eva Hinkley as widow of Wilson Hinkley; and Carson Hinkley, Kendall Hinkley and 
Belinda Smith as heirs of Wilson Hinkley (hereinafter “Hinkley Heirs”)    
 
July 19, 2000; Book 1941, Page 348:  Malcolm Hood transferred Lot #2 out of the parcels he 
acquired by the deed filed in Book 402, Page 537 to Todd and Rhonda Harlow.   
 
November 25, 2003; Book 2441, Page 176:  Eva Hinkley and the Hinkley Heirs transferred one 
thirteenth of an acre of Lot #3.8 to the Madrid Cemetery Association, abutting the Association’s Lot 
#3.9 on Tax Plan 09, to bring the Association’s lot size to 0.26 acres.  
 
November 25, 2003; Book 2388, Page 53:  Eva Hinkley and the Hinkley Heirs transferred the 
remainder of the Hinkley lot to Eva Hinkley and Kendall Hinkley.   
 
July 18, 2006; Building Permit BP 13339:  This permit was issued to Todd and Rhonda Harlow 
authorizing the construction of an addition onto the existing pre-Commission camp on Lot #2.  A 
survey plan, prepared by you, was found in this file and indicates that Lot #2 is 0.823 acres in size, 
or 35,850 square feet. 
 
December 21, 2006; Book 2851, Page 240:  Todd and Rhonda Harlow acquired abutting Lot #3.81 
on Tax Plan 09 from Kendall Hinkley and Eva Hinkley to bring their combined lot size to 9.25 
acres.   
 
October 20, 2008; Book 3085, Page 286:  Eva Hinkley and Kendall Hinkley transferred their lot as 
described by the deed filed in Book 2388, Page 53 to Eva Hinkley, Kendall Hinkley and Carson 
Hinkley, except reserving a lifetime estate to Belinda Smith to live in a house on the property and 
excluding  Lot #2 sold to the Harlows (Book 2851, Page 240), a lot transferred to Thomas and 
Brigida Belanger (Book 3051, Page 131) and a lot transferred to Robert and Betty Gould (Book 
3051, Page 133).   It appears that the Belanger and Gould lots are located on the northeast side of 
East Madrid Road. 
 
October 30, 2009; Book 3200, Page 227:  Todd and Rhonda Harlow transferred Lot #2 to Brent D. 
Potter Enterprises.  This is the same parcel that was acquired by the Harlows from Mr. Hood (Book 
1941, Page 348).    
 
August 20, 2012; Building Permit BP 14858:  This permit was issued to Todd and Rhonda Harlow 
authorizing installation of a mobile home as a single family dwelling on Lot #3.81.  The mobile 
home has been installed on the lot.   
 
June 7, 2012; Book 3445, Page 262:  Kendall Hinkley transferred all of his interest in property 
described by the deed filed in Book 3085, Page 286 to Eva Hinkley and Carson Hinkley.   
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Proposed Land Division & Right-of-way 
 
The Harlows now propose to divide their remaining parcel (Lot #3.81) into a 7.43 acre lot, 
including the mobile home permitted under Building Permit BP 14858, and a 1- acre undeveloped 
lot, with both lots to be conveyed to other parties.  The proposed 1-acre lot would not have any 
frontage on East Madrid Road. 
 
The Harlows also propose to establish a 66 foot wide right-of-way adjacent to, and along the entire 
length of the Harlows’ property line with Potter Enterprises’ Lot #2 to provide road access to the 
proposed 1-acre lot and potentially other future lots to be created out of the Harlows’ lot.  They also 
propose to extend the right-of-way an additional 125 feet along the westerly property line of the 
proposed 1- acre lot as a 30 foot wide right-of-way to provide for driveway access for that lot.   
 
The proposed lots and rights-of-way are shown on your draft survey plan received by the 
Commission on June 24, 2016.   
 
Relevant Standards regarding Land Divisions 
 

• Section 10.02, (186), of the Commission’s Land Use Districts and Standards states that 
“except as provided in 12 M.R.S. § 682-B, “subdivision” means a division of an existing 
parcel into 3 or more parcels or lots within any 5-year period, whether this division is 
accomplished by platting of the land for immediate or future sale, by sale of land or by 
leasing.” 

 
• Under provisions of Section 10.25,Q,1,g,(8) of the Commission’s Standards, a lot or parcel 

that when sold or leased created a subdivision requiring a permit under this chapter is not 
considered a subdivision lot and is exempt from the permit requirement if the permit has not 
been obtained and the subdivision has been in existence for 20 or more years. A lot or parcel 
is considered a subdivision lot and is not exempt under this subsection if:  
 

(a) Approval of the subdivision under 12 M.R.S. §685-B was denied by the 
Commission and record of the Commission’s decision was recorded in the 
appropriate registry of deeds;  
(b) A building permit for the lot or parcel was denied by the Commission under 12 
M.R.S. §685-B and record of the Commission’s decision was recorded in the 
appropriate registry of deeds;  
(c) The Commission has filed a notice of violation of 12 M.R.S. §685-B with respect 
to the subdivision in the appropriate registry of deeds; or  
(d) The lot or parcel has been the subject of an enforcement action or order and 
record of that action or order was recorded in the appropriate registry of deeds. 12 
M.R.S. §682-B(5)  

 
• Under provisions of Section 10.25,Q,1,g,(3) of the Commission’s Standards, a lot 

transferred to an abutting owner of land is not counted as a lot for the purposes of 
subdivision, provided the transferred property and the abutter’s contiguous property are 
maintained as a single merged parcel of land for a period of 5 years.  Where a lot is 



Page 4 of 7 
AR 16-06; Michael Malesky 

transferred to an abutter, or two or more contiguous lots are held by one person, the 
contiguous lots are considered merged for regulatory purposes except for (among other 
exceptions) lots that are part of a subdivision approved by the Commission. 

 
• Under the provisions of Section 10.11,E,2 of the Commission’s Standards, a lot which has 

an established use or structure to which dimensional standards apply may not be divided or 
altered in a manner that makes the lot, or any structure or use, nonconforming or more 
nonconforming.  

 
• Under the provisions of Section 10.11,E,5 of the Commission’s Standards, two or more 

contiguous lots in the same ownership that individually do not meet dimensional 
requirements shall be combined to the extent necessary to meet the dimensional 
requirements, except where:  a. Such lots are part of a subdivision approved by the 
Commission, or  b. Each lot has a legally existing dwelling unit that conformed to the 
Commission's rules at the time each lot was developed.  Under these two circumstances the 
lots may be conveyed separately or together. 

 
• Under the provisions of Section 10.26,D of the Commission’s standards, the minimum 

required lot size for residential uses is 40,000 square feet (sf) per dwelling and the minimum 
required road frontage is 100 feet per dwelling.   
 
 

Relevant Standards regarding Rights-of-Way 
 
Under the provisions of Section 10.27,H,3, the minimum property line setback for a residential 
driveway is 15 feet.  Under the provisions of Section 10.27,H,3,b the minimum property line 
setback standard does not apply to crossings along easements or rights of way; and a reduced 
property line setback may be allowed with a permit upon written permission of the abutting 
landowner.  I have enclosed a copy of Section 10.27,H for your reference. 
 
Section 10.25,D of the Commission’s standards, classifies roadways for subdivisions and other 
developments and establishes standards for these classes of roads.  Under the provisions of Section 
10.25,D,4 a Class 2 roadway is considered generally appropriate for low-intensity commercial or 
industrial projects surrounded by a relatively sparse development pattern and for residential 
subdivisions with fewer than 15 lots surrounded by a relatively sparse development pattern.  A 
Class 3 roadway is generally considered appropriate for low-intensity, small-scale commercial 
projects surrounded by a relatively sparse development pattern.  Under the provisions of Section 
10.25,4,e, the minimum required travel width for a Class 2 roadway is 14 feet, or 8 feet with 
turnouts provided every 500 feet; and the minimum required travel width for a Class 3 roadway is 8 
feet.  I have enclosed a copy of Section 10.25,D for your reference. 
 
Interpretation 
 
Proposed Land Division: 
 
You have submitted a letter signed by long-time Madrid resident Melvyn Webber, who was a town 
official for 10 years prior to the de-organization of Madrid Township, stating that East Madrid 



Page 5 of 7 
AR 16-06; Michael Malesky 

Road:  a) was maintained by the Town of Madrid for over 60 years prior to the town’s de-
organization, and b) the road was and is considered a public road.  You have also stated that you 
believe the East Madrid Road dates back to the 1840s.  Assuming that the right-of-way under East 
Madrid Road is publicly owned and not owned by the adjacent lot owners, as Mr. Webber’s 
statement implies, the Hinkley parent parcel relevant to this inquiry is limited only to the Hinkley 
land that was on the southwesterly side of East Madrid Road and does not include the Hinkleys’ 
land that was on the northeasterly side of East Madrid Road.  
 
Assuming that East Madrid Road is owned in fee by the entity that maintains it, and is not owned by 
the adjacent lot owners, the road divides lots on either side of it.  Accordingly, for the purposes of 
this request the Commission will consider only the land division history of the relevant parcels 
located on the southwest side of the road – the same side of the road as subject Lot #3.81.   
 
In responding to your inquiry regarding the proposed land division we first determined the status of 
the Harlows’ existing Lot #3.81 and formerly held Lot #2.  Subsections a) – g) of Section 
10.25,Q,1,g(8) of the Commission’s standards do not apply to either lot.  Therefore, to determine 
the current status of each lot we traced each lot back more than 20 years pursuant to Section 
10.25,Q,1,g(8) in order to determine the parent parcel for each lot.  We then tracked the parent 
parcels to the present to determine whether more than two “subdivision” lots had been created out 
of either parent parcel within any 5-year period as defined by the Commission’s statutes and rules.  
A summary of our research is provided under the “Land Division & Development History” section 
above. 
 
Regarding Lot #2, the first lot owned by the Harlows, it appears that the lot was legally created in 
accordance with the Commission’s statutes and rules in that, at most, its conveyance to the Harlows 
in 2000 created only two lots from the parent parcel within a 5-year period:  Lot #2 and the 
remainder of any adjacent land retained by Mr. Hood, if any.   
 
Regarding Lot #3.81, the subject lot, the exemption for transfers to abutters under Section 
10.25,Q,1,g,(3) did not apply to the transfer of it to the Harlows in 2006.  Even though the Harlows 
were abutting lot owners at the time they acquired Lot #3.81, Section 10.25,Q,1,g,(3) does not apply 
because the Harlows subsequently divided their merged Lots #2 and #3.81 within 5 years of their 
acquisition of Lot #3.81.  Since Lot #3.81 is not exempt under Section 10.25,Q,1,g,(3), we 
evaluated whether the transfer of Lot #3.81 from Eva Hinkley and Kendall Hinkley to the Harlows 
in 2006 constituted a subdivision as defined by the Commission.  We concluded that even without 
the abutter exemption, the transfer of Lot #3.81 to the Harlows did not constitute a subdivision as 
defined by the Commission, because the only other prior transfer out of the Hinkley parent parcel 
was the 2003 transfer to the Madrid Cemetery Association, an abutting lot owner.   The abutter 
exemption under Section 10.25,Q,1,g,(3) does apply to the 2003 transfer to the Cemetery 
Association in that the Cemetery Association still owns its original lot merged with the land it 
acquired from the Hinkleys.   
 
The transfer of Lot #2 with the pre-Commission camp, from the Harlows to Potter Enterprises in 
2009, did not create a subdivision as defined by the Commission, either.  Specifically, that transfer 
created only two lots:  transferred Lot #2 and retained Lot #3.81.   
 
However, the transfer lot of Lot #2 to Potter Enterprises in 2009, even though it was in its original 
configuration when acquired by the Harlows in 2000, does not conform to the provisions of Section 
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10.11,E,2 of the Commission’s Standards.  Specifically, the merged Lots #2 and #3.81, when owned 
together by the Harlows, met the Commission’s minimum dimensional requirements for a 
residential lot with two dwellings i.e., 200 feet of road frontage and 80,000 square feet of lot size.  
However, when the Harlows transferred Lot #2 to Potter Enterprises in 2009, that created a new 
nonconforming lot under Section 10.11,A,2 in that Lot #2 is smaller than the minimum required lot 
size of 40,000 square feet per dwelling in effect at the time of transfer in 2009.  Accordingly, in 
order to bring Lot #2 into conformance with Section 10.11,A,2, Potter Enterprises must acquire 
additional land to bring its lot size up to 40,000 square feet.  We strongly recommend that your 
clients modify their proposed lot layout to allow for conveyance of an additional 4150 square feet to 
Potter Enterprises to bring their lot into conformance, while still maintaining at least 40,000 square 
feet for the proposed mobile home lot and the proposed undeveloped lot.  It appears that this would 
require only minor adjustments to the proposed lot lines. 
 
Proposed rights-of-way: 
 
Given the proposed lot size and the Commission’s current minimum lot size requirements, it 
appears likely that any future subdivision of the proposed mobile home lot would be limited to less 
than 15 lots.  Accordingly, a future subdivision road would likely be considered a Class 2 or 3 
roadway with a minimum width of 8 to 14 feet wide.  It appears likely, assuming no significant site 
limitations, that the proposed 66 foot wide right-of-way along the Lot #2 property line would be 
sufficient to accommodate the minimum required property line setback of 15 feet from the Lot #2 
property line (if the access way is a driveway) and future upgrade of the driveway to a Class 2 or 3 
roadway, 8- 14 feet wide under the Commission’s current road standards, assuming 3-foot wide side 
slopes for road banks and associated ditching.  The driveway property line setback requirement 
applies to the Lot #2 property line, but not to the property line of the proposed 1 acre lot or the edge 
of the driveway right-of-way under the provisions of  Section 10.27,H,3,b.  Accordingly, the 
proposed driveway right-of-way extension to the proposed 1-acre lot appears to be sufficiently wide 
to accommodate a typical 12 – 15 foot wide residential driveway, although we recommend that you 
consider extending the 66 foot wide portion of the right-of-way as needed to ensure that any future 
driveway can be located at least 15 feet from the southwest corner pin of Lot #2.  Please note that 
Commission staff makes no findings regarding the site suitability of either proposed right-of-way 
for road and/or driveway construction.   
 
Other Comments: 
 
As shown on the enclosed zoning map for existing Lot #3.81, there is a (P-WL2) Wetland 
Protection Subdistrict located across the entire width of Lot #3.81 within approximately 300 feet of 
East Madrid Road.  Construction of residential dwellings is not allowed within this zone, and other 
land uses are regulated or prohibited in accordance with the provisions of Section 10.23,N a copy of 
which is attached for your reference.   
 
Lastly, please note that our interpretations are based upon the Commission’s current statutes and 
standards.  The status of the proposed land division may change in the future should relevant 
statutes and/or standards be amended.  Please also be aware that any land division activities other 
than those which you have described within your request may, or may have, require(d) prior 
Commission review and/or rezoning, or may be prohibited under provisions of the Commission’s 
Land Use Districts and Standards.  Please contact the Commission if you plan any changes. 
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Should you have any further questions, please contact Ms. Sara Brusila at our West Farmington 
Office at (207) 670-7493. 
 
 
Sincerely, 
 
 
   
Jean A. Flannery, Permitting and Compliance Manager 
Department of Agriculture, Conservation & Forestry  
Division of Land Use Planning 
 
 
JF/slb 
 
Enclosures:   Excerpt, Madrid Tax Plan 09 
 Zoning Map Overlay, Plan 09 – Lot 3.81 
 Section 10.27,H, Residential Driveways 
 Section 10.25,D, Vehicular Circulation, Access and Parking 
 Section 10.23,N, Wetland Protection Subdistrict (P-WL) 
 
xc:   Geo File, Madrid Twp. 
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