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STATE OF MAINE 
LAND USE PLANNING COMMISSION 


Substantive Review, Milton Township ) Post-Hearing Brief 
Petition to Remove Milton from the Expedited ) of EverPower Maine, LLC 
Permitting Area for Wind Energy Development ) 


INTRODUCTION 


Wind power is an increasingly important form of economic development, especially in 


Maine’s rural communities where economic opportunities are limited.  Wind power is also 


compatible with and helps to sustain Maine’s working forests, which are a cornerstone of the 


Maine economy.  Comments of the Maine Forest Products Council (MFPC) at 1.  The economic 


benefits of wind power coupled with its synergistic relationship with the forest products industry 


are overarching considerations that touch on core Commission values.  Eliminating wind power 


as an allowed use in Milton Township (“Twp.”) would compromise those key values and prevent 


landowners from realizing an economic opportunity that is consistent with the general location 


and development objectives of the Comprehensive Land Use Plan (CLUP).   Moreover, there are 


no overriding public resource values that require protection and outweigh the economic, energy, 


forest resource and development policies of the CLUP.  Consistent with the Legislature’s 


direction that the Commission should place increased emphasis on encouraging and facilitating 


economic viability and honoring the rights of landowners and residents in the unorganized area, 


EverPower Maine, LLC (“EverPower”) respectfully requests that the Commission maintain the 


existing zoning in Milton Twp. 


I. REMOVAL OF MILTON TWP IS INCONSISTENT WITH THE CLUP


The CLUP is a guidance document whose goals and policies at times conflict and, as a 


result, the Commission must “balance the various policies so as to best achieve its vision for the 


jurisdiction.”  CLUP at 5.  That balancing is informed and circumscribed by significant statutory 
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changes to the Commission’s governing statute enacted in 2012.  P.L. 2011, ch. 682 (An Act to 


Reform Land Use Planning in the Unorganized Territory, or the “LURC Reform Bill”).  These 


changes arose out of concerns relating to: private property rights; decision-making that was 


inattentive to local interests; and a general lack of consideration for economic vitality in the 


unorganized territory.  See December, 2011 Final Report of the Commission on Reform of the 


Governance of Land Use Planning in the Unorganized Territory (“Commission Report”) at 4 


(emphasis added).  Following enactment of these statutory changes the Commission adopted 


guidance on how the changes affected interpretation of the CLUP.  Maine Land Use Planning 


Commission Guidance for Interpreting the 2010 Comprehensive Land Use Plan, Approved 


October 5, 2012 (“CLUP Guidance”) at 3.  As that guidance states:  


In conducting the balancing that is necessarily part of its planning 
and zoning responsibilities, the Commission interprets the CLUP 
in a manner consistent with the Commission’s revised purpose and 
scope, which, as discussed below, places increased emphasis on:  


• Serving the regions in which the unorganized and 
deorganized areas are located, 


• Honoring the rights and participation of residents and 
property owners and,  


• Encouraging and facilitating regional economic vitality.   


Id. 


Maintaining the existing zoning respects private property rights and advances meaningful 


economic development in Milton Twp., an area of sparse economic opportunity.  In contrast, 


eliminating wind power as an allowed use in Milton Twp. is inconsistent with the CLUP because 


it would compromise the specific policies and goals in the CLUP that advance these statutory 
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reforms.1  Neither the presence of a single ecological resource that would be appropriately 


managed during any permitting process, nor objections of residents primarily from the 


surrounding organized towns who object to visibility of turbines, outweighs the important 


economic and landowner rights at stake here.   


A. Location of Development/Economic Development 


The CLUP directs development to locations near organized areas and other forms of 


compatible development, and specifically directs energy facilities to the edge of the jurisdiction 


in areas with existing road access and low natural resource values.  CLUP at 6, 142; Stantec Pre-


Filed Testimony at 8-10 and Exhibit 3 at 7-8.  Milton Twp. is precisely the type of location 


where wind energy development within the unorganized jurisdiction should occur.  It is 


surrounded by organized towns that host significant development, including a wind power 


project in the adjacent town of Woodstock.  Stantec Pre-Filed Testimony at 9-10 and Exhibit 3 at 


7-8. 


Maintaining the existing zoning in Milton Twp. also advances the important economic 


development objectives in the CLUP.  Specifically, a potential wind power project would result 


in the following economic benefits: 


• Significant annual payments to participating landowners; 
• Annual estimated taxes of at least $320,000 per year; 
• Minimum of $48,000 annually in community benefit 


agreement payments; 


1 Petitioners argue that removal is consistent with certain policies of the CLUP considered in isolation 
and, as a result, the standard for removal is met.  Consistency with the CLUP, however, is a holistic 
exercise that takes into account all of the CLUP, including sometimes competing policies, and must be 
informed by the recent legislative changes.  Changing the zoning in Milton Twp. would be inconsistent 
with the CLUP because it would compromise key policies that the Legislature has directed the 
Commission to give greater weight when interpreting the CLUP.  These policies are not outweighed by 
the limited ecological or scenic values relied on by Petitioners.    
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• $40-50,000 annually to a community fund to be 
administered locally; 


• Estimated $13.1 million in construction wages; 
• Estimated $900,000 in annual wages during operation; and, 
• Additional local spending during construction and 


operation. 


EverPower Pre-Filed Testimony at 11-14 and Hearing Testimony.   


The economic benefits associated with the wind industry, including benefits to Oxford 


County from existing projects, have been significant.  Stantec Pre-Filed Testimony Exhibit 3 at 


8.  A project in Milton Twp. would bring this important form of economic development to a 


township that does not have other economic opportunities, and which is an area that meets the 


development criteria in the CLUP.  In contrast, eliminating wind power as an allowed use in 


Milton Twp. is inconsistent with the location and economic development policies and goals of 


the CLUP. 


B. Energy Goals 


Maintaining the existing zoning in Milton Twp. is also consistent with and advances the 


CLUP’s energy goals.  The CLUP supports renewable energy resources as part of the State’s 


broader policy to promote energy independence, diversity and long-term sustainability, and 


specifically incorporates the State’s broader energy goals.  CLUP at 13.  The CLUP specifically 


adopts the goals reflected in the Wind Energy Act in an effort to provide a more predictable 


framework for evaluating wind power projects, and seeks to accommodate energy development 


in areas where there are not overriding public values that require protection.  CLUP at 13, 193-


94.  The existing zoning advances all of these objectives, whereas elimination of wind power as 


an allowed use would be inconsistent with and would compromise these objectives.   


C. Scenic and Recreational Resources 
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Limited scenic or recreational resources exist in Milton Twp.  There are no lakes or 


ponds and only two rivers or streams, neither of which have been identified for scenic value.  


The nearest scenic resources in the unorganized jurisdiction are located approximately ten miles 


away in Albany Twp.  See generally Stantec Pre-Filed Testimony at 10-12 and Exhibit 3 at 10-


14.  Petitioners argue that Milton Twp. is the gateway to the recreational resources located in the 


Mahoosuc region to the west, and that visibility of turbines as people drive toward that region 


will degrade the quality of the scenery on that route.  Petitioners’ Post-Hearing Brief at 13.  


Petitioners ignore the fact that the Spruce Mountain turbines are already visible along that route.  


Likewise, there are several other wind projects that are also visible as people travel to the region, 


including the Record Hill project in Roxbury, the Saddleback project in Carthage, and soon the 


Canton project in Canton.  Stantec Pre-Filed Testimony at 1; Wind Energy Development Projects 


in Maine (“Maine Wind Projects”), included as Attachment 2 to LUPC Additional Materials for 


the Public Hearing.  This is not an area untouched by human development, as Petitioners suggest, 


and the residents and landowners in Milton Twp. should have the same ability to derive 


economic value from their land that residents and landowners in the surrounding townships have 


had. 


Petitioners also reference views of Chamberlain and Bryant mountain that are important 


to landowners, primarily landowners who live in Woodstock.  See Petitioners’ Post-Hearing 


Brief at 13-14; Presentation by Ed Rosenberg during the public hearing.  Again, landowners in 


Woodstock, as well as landowners in Milton Twp., already have visibility of turbines on Spruce 


Mountain.  While some residents may currently enjoy unobstructed views of Bryant and 


Chamberlain mountains, the Commission must balance those personal preferences with the rights 
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of the landowners who own those mountains and seek to derive reasonable economic value from 


their property. 


Many parts of Maine, particularly within the unorganized jurisdiction, are known for their 


rolling hills and generally undeveloped character, and it is impossible to site a wind project in a 


location that is not within someone’s favorite view.  What is compelling here is that Milton 


Twp., unlike many other areas in the jurisdiction, does not host sensitive scenic or recreational 


resources.   


D. Plant and Animal Habitat Resources 


Milton Twp. also does not host significant sensitive plant or animal habitat resources that 


require protective zoning.  There is no critical habitat, rare or exemplary natural communities or 


ecosystems, mapped significant vernal pools, or high elevation areas that are called out for 


special protection in the CLUP.  See Stantec Pre-Filed Testimony at 13 and Exhibit 3 at 11-12; 


June 29, 2016 Comments of IFW.  The only unique ecological resource present in Milton Twp. 


is the bat hibernaculum.  Although it is one of only three identified hibernacula in Maine, there 


are many other natural and man-made locations in Maine where bats hibernate.  S. Pelletier 


Hearing Testimony.  Moreover, the Concord River Easement property, which abuts the 


hibernaculum, already provides an important protective buffer.  Development is prohibited on 


the conserved land generally, and timber harvesting is prohibited within 150 feet of the cave.  


See Concord River Easement (attached to Petitioners’ Post-Hearing Brief) at 1-7 (noting that one 


of the purposes of the easement is to promote a buffer around the bat hibernaculum and 


prohibiting harvesting within 150 feet of it).2


2 The Concord River Easement fee interest is held by Concord River Holdings, LLC.  See Quitclaim Deed with 


Covenant from The Nature Conservancy to Concord River Holdings, LLC recorded at Book 4599, Page 140 in the 
Oxford County Registry of Deeds on June 21, 2010. 
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In any event, and as discussed more fully below, the hibernaculum does not require 


protective zoning because any potential impacts from development of a wind power project in 


Milton Twp. would be addressed through the comprehensive permitting process governing that 


form of development.   


1. The Presence of the Bat Hibernaculum 


The presence of the bat hibernaculum is not a reason to prohibit wind power in Milton 


Twp.  Although wind turbines can present a risk to bats, cave bats are generally less susceptible 


to wind power mortality than tree bats.  August 22, 2016 Stantec Memorandum at 3; see also 


August 22, 2016 IFW Comments at 2.  Moreover, the closest turbine would be more than ten 


times the ¼ mile protective zone identified by United States Fish and Wildlife Service, and the 


presence of the Concord River Easement property adjacent to the hibernaculum provides an 


additional important protective buffer. 3  Stantec Pre-Filed Testimony, Exhibit B at 12 and 


Hearing Testimony; Concord River Easement.  Nonetheless, proximity to a known hibernaculum 


and risks to bats more generally will be evaluated fully during the permitting process to ensure 


that sensitive bat species are protected.  Stantec Pre-Filed Testimony at 2-7, 13 and Exhibit 3 at 


11-12, and Hearing Testimony; August 22, 2016 Review Comments by IFW.  Specifically, as 


part of the review of any wind power project, the developer must demonstrate that the project 


will not have an unreasonable adverse impact on wildlife, including the bat species that 


3 Spruce Mountain, which is located 3.5 miles from the bat hibernaculum in Milton Twp. has not documented 


increased mortality of cave dwelling bats.  In fact, the project with the most significant mortality of cave bats is the 
Bull Hill project, which is not located near any known bat hibernaculum.  See Table 1 in August 22, 2016 Stantec 
Memorandum.  That project has accounted for more than 50% of the documented Myotis fatalities from operating 


wind projects in Maine.  Any project located in or beyond Milton Twp. would be required to curtail do as a 
condition of any DEP permit, which should reduce mortality on projects going forward.  (In contrast, Spruce 


Mountain is not required to curtail because it was permitted prior to development of IFW’s guidelines on 
curtailment.)  
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overwinter in the hibernaculum, and that it is employing “best practical mitigation” to reduce 


impacts to wildlife.  38 M.R.S. § 484; 35-A M.R.S. § 3459; 02-069 CMR 375.15.   


To meet these permitting standards wind developers have been required to conduct 


comprehensive pre-construction surveys to assess avian and bat use of the project area.  For 


example, IFW recommends at least two consecutive years and at least six seasons of acoustic bat 


monitoring to capture both migrants and local bat populations.  See Maine Department of Inland 


Fisheries and Wildlife Curtailment Policy and Wind Power Preconstruction Study 


Recommendations, Updated June 2015 (“IFW Requirements”) (attached as Exhibit A).  The pre-


construction surveys provide baseline information on use of the project area by various bat 


species and would allow an informed analysis of the extent to which a particular project presents 


risks to species that may be present. 


In addition to the surveys that will be conducted to assess use of the project area, any 


project going forward will be required to curtail during periods of increased bat activity.  IFW 


Recommendations at 1.  Curtailment has been shown to significantly reduce bat mortality at 


operating wind projects.  August 22, 2016 Stantec Memorandum at 5.  IFW acknowledges that 


the exact level of curtailment that offers the greatest level of protection is still being studied.  


August 22, 2016 IFW Comments at 2.  In light of that uncertainty IFW has erred on the side of 


caution, and its recommendations are among the most stringent curtailment requirements in 


North America.  August 22, 2016 Stantec Memorandum at 5.  In addition to curtailment, 


additional protective measures could be implemented to address the possibility that bat species 


recover in the future.  Such measures could include post-construction monitoring to assess 


whether the species are recovering and, if so, the extent to which they are using the project area, 


as well as more tailored curtailment during periods of increased risk.   
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There are additional protections and requirements that apply because the Myotis species 


present in Maine have now been listed as threatened or endangered under state law, which 


prohibits the negligent or intentional take of the species.  June 29, 2016 IFW Comments at 2; 


August 22, 2016 IFW Comments at 2.  The standard for obtaining an incidental take permit, 


should one be required, is that the take will not “impair the recovery of the species,” and that it 


be accompanied by an incidental take plan that addresses cumulative impacts to the species as 


well as recovery measures the applicant will implement to prevent, minimize and mitigate the 


individual and cumulative effects to the species.  12 M.R.S. § 12808.3.   


In summary, as part of the permitting under the Site Law as well as the requirements 


under the Maine Endangered Species Act, the potential risks to bats will be fully evaluated and 


measures implemented to ensure the risks are appropriately avoided, minimized and mitigated.  


As IFW states: 


. . . any proposed development in proximity to hibernacula, 
including the hibernaculum in Milton Township, will be thoroughly 
reviewed by this Agency and recommendations will be evaluated to 
protect the integrity of the site and the habitat features it represents, 
for the protection of the animals utilizing this site now and over the 
life of the project into the future. 


August 22, 2016 IFW Comments at 3. 


 In making a zoning decision it is also important to consider the risks presented by wind 


power in the broader context of other threats to the species.  White Nose Syndrome (WNS) has 


been the cause of the precipitous decline in Myotis species, and humans are suspected of having 


transported the fungus to some sites.  August 22, 2016 Stantec Memorandum at 3.  In evaluating 


whether to designate critical habitat for the Northern Long-Eared Bat, the Department of the 


Interior noted that human disturbance of hibernating bats was the second greatest risk to Myotis


species behind WNS. August 27, 2016 Federal Register at 24713.  As Petitioners concede, the 
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federal government declined to designate winter habitat as critical habitat because doing so 


would disclose hibernacula location information and thereby increase the risks associated with 


human disturbance.  Id. at 24713-24714; Petitioners’ Post-Hearing Brief at 13.  Ironically, 


evidence of past and recurring vandalism and disturbance is readily available at the former mine 


side.  A slide shown by the Woodstock Conservation Commission during the public hearing of 


the bat hibernaculum highlights the issue, depicting someone in the cave.  This type of 


disturbance activity presents a greater and more direct risk to the species than a potential wind 


power project.  As that slide depicts, the risks associated with human disturbance in bat caves are 


difficult to manage.  In contrast, the risks associated with an operating wind project located 2.5 


miles from a hibernaculum can and will be managed through the permitting process.4


Finally, Petitioners have argued that eliminating wind power as an allowed use is 


necessary to “protect” the bat hibernaculum.  Petitioners’ Post-Hearing Brief at 10.  However, 


whereas the law previously required that the Commission “protect” ecological and natural 


values, the 2012 Legislation eliminated the word “protect” and replaced it with “conserve.”  12 


M.R.S. § 681; CLUP Guidance at 6.  This change in language was consistent with direction to 


the Commission to give increased weight to regional economic vitality and a recognition that 


conservation and economic vitality are not mutually exclusive.  E.g., CLUP Guidance at 6.  


Consistent with the 2012 Legislative changes, development in Milton Twp. should be 


encouraged, but in a manner that is appropriately protective of the bat hibernaculum and its 


resident species.  The review process described above will ensure that is the case and allows the 


4 EverPower is committed to working with the resource agencies to address not only risks associated with a wind 
project in Milton Twp., but other risks to bats, including those resulting from human disturbances.  For example, 


gating or establishing other barriers is an effective means for limiting human disturbances to hibernating bats and 
could be implemented at the cave in Milton Twp.  
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Commission to implement the goal of long-term economic health of the region without 


compromising important ecological values.  


E. The Importance of Landowner Rights 


The 2012 Legislation also placed increased emphasis on the rights and participation of 


residents and property owners.  12 M.R.S. § 681; CLUP Guidance at 3.  This change was in 


response to concerns relating to private property rights in the unorganized territory and a 


perception that the Commission had been inattentive to local concerns.  Final Report at 4.  


Although zoning decisions should not be made based solely on numbers and who succeeds in 


“getting out the vote,” the voices of residents and landowners in Milton Twp. should be given 


particular weight when undertaking the balancing that is required by the CLUP.  Petitioners 


erroneously state that the region’s residents “overwhelmingly favor removal.” Petitioners’ Post-


Hearing Brief at 15.  In fact, residents and landowners in Milton Twp. who participated in this 


process are relatively evenly divided between whether the existing zoning should remain or be 


changed.  See Exhibit B attached (26 residents/landowners in Milton Twp. testified or submitted 


written comments in favor of keeping the existing zoning, 30 testified or submitted written 


comments in support of removal).5


When evaluating the impact to landowners whose land would be affected by the 


Commission’s decision, however, it is clear that landowner interests do overwhelmingly favor 


maintaining the existing zoning.  The landowners who seek to change the zoning own a small 


fraction of the land that would be affected.  Specifically, the owners of just 347 acres (less than 


5 The total population in Milton Twp. is estimated at 141, Stantec Pre-Filed Testimony at 2, with 108 registered 


voters (based on data provided by the Secretary of State’s office to LUPC in the petition process), so those 
supporting removal do not represent even a majority of the residents or registered voters, let alone an overwhelming 


majority.  Moreover, people opposed to projects are much more likely to participate in the public process.  The silent 
majority are often supportive or neutral, but have little incentive to participate in the process.  







12 


4% of the land in Milton Twp.) favor removal.  In contrast, the owners of approximately 4,936 


acres of land in Milton Twp. (approximately 52% of all the land in Milton Twp.) favor 


maintaining the existing zoning.  See Exhibit C.6  Landowner rights are compromised when a 


minority is able to rezone land over the objections of those whose land would be affected by the 


rezoning.  See Comments of the Maine Forest Products Council at 3 (stressing the importance of 


honoring the rights of landowners and the concerning precedent of individuals rezoning large 


swaths of land that they do not own).  Accordingly, in interpreting whether removal is consistent 


with the CLUP, the Commission should give careful consideration to the voices of the 


landowners whose land will be adversely affected.  


Finally, a number of the people who testified at the public hearing or submitted 


comments are not residents or landowners from Milton Twp., but are from the surrounding 


communities, primarily Woodstock.  The residents of Woodstock benefit financially from the 


existing Spruce Mountain Project located in Woodstock.  They could have but did not exercise 


local permitting authority to prevent or limit that project.  Yet Woodstock residents now ask the 


Commission to prevent Milton Twp. from having the same economic opportunities they have 


enjoyed, primarily because they object to visibility of turbines on Chamberlain and Bryant 


Mountains.  The residents of Woodstock did not, however, acquire view easements or otherwise 


protect those ridges from development.  As Deena Buck testified, it is frustrating that she has 


views of the Spruce Mountain Project from her property but residents of Woodstock seek to 


prevent that same form of development from occurring on her land in Milton Twp.   


6  This calculation and assessment of land owned by persons supporting and opposing removal was prepared in 
response to the statements by Petitioners in their post-hearing brief that the regions’ residents overwhelmingly favor 


removal, Petitioners’ Post-Hearing Brief at 15, and repeated statements by those supporting removal (and typically 
living outside of Milton Twp.) during the hearing and in written submissions that the Commission must speak for 


the residents and landowners in Milton Twp.  EverPower agrees that the voices of residents and landowners in 
Milton Twp. are important.  Those voices weigh in favor of maintaining the existing zoning. 
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The 2012 Legislation directs the Commission to honor the rights of landowners and 


residents in the unorganized areas.  The Commission should not elevate the voices of Woodstock 


residents over the rights and economic opportunities for residents and landowners in Milton 


Twp. 


II. REMOVAL OF MILTON TWP. WOULD HAVE AN UNREASONABLE 
ADVERSE EFFECT ON THE STATE’S ABILITY TO MEET ITS GOALS FOR 
WIND ENERGY DEVELOPMENT


EverPower has not, as Petitioners allege, argued that removal of Milton Twp. would 


prevent the State from meeting its wind energy goals.  Petitioners’ Post-Hearing Brief at 5.  


Rather, the test is whether removal would have an “unreasonable adverse impact” on the State’s 


ability to meet those goals.  Application of this standard involves consideration of (i) where the 


State stands with respect to achieving its wind energy goals, and (ii) a balancing between the 


area’s potential for wind energy generation and impact on public resource values.  December 


2015 Overview of the Process for the Maine Land Use Planning Commission’s Review of 


Petitions for the Removal of Places from the Expedited Permitting Area for Wind Development 


(“Petition Guidance”) at 5.   


With only 930 MW of installed capacity, the State is far short of its goal of 2,700 MW by 


2020, and 3,000 MW by 2030.  EverPower has demonstrated that Milton Twp. has the potential 


to host a 40 MW project.  That conclusion is based on collection of site-specific wind data, a 


professional analysis of transmission opportunities and constraints, and consideration of 


economic and siting factors that are critical to successful development.  See EverPower Pre-Filed 


Testimony at 4-10 and Exhibits A and B, and Hearing Testimony.  Although a project in Milton 


Twp. may represent a relatively small percentage of the total amount of wind power needed to 


meet the 2030 goals, mid-sized projects such as is proposed for Milton Twp. have contributed 


significantly to the existing installed capacity.  Fourteen of the seventeen projects that are 
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operating or under construction are 60 MW or less.  See Maine Wind Projects.  While a larger 


project would make greater progress toward meeting the State’s wind energy goals, larger 


projects are also harder to site and have greater potential environmental and resource impacts.7


As discussed in the Stantec Pre-Filed Testimony and Hearing Testimony, and 


summarized in Section I above, there are no overriding public resources values that would be 


disproportionately impacted by development of a project in Milton Twp.  Thus, under the 


guidance developed by the Commission, removal of Milton Twp. would have an unreasonable 


adverse impact on the State’s ability to meet its wind energy goals.8


It has been suggested, albeit without any specific analysis or supporting evidence, that 


there are plenty of other areas in Maine that could be developed for wind power and therefore 


removal of Milton Twp. will not have an unreasonable effect on the State’s ability to meet its 


wind energy goals.  The facts are to the contrary.  Four years ago EverPower undertook a 


comprehensive analysis of the State of Maine to identify potential areas suitable for wind 


development.  Many good sites (the low hanging fruit) have already been developed.  Others 


were eliminated due to inadequate wind resource, transmission constraints, or public resource 


7   Petitioners reference wind power in the ISO-NE queue as evidence that a project in Milton Twp. is not needed to 


meet the State goals.  Petitioners’ Post Hearing Brief at 6. The test is not whether this particular project is necessary 
to meet the State goals, but whether removal would have an unreasonable adverse impact on meeting the State goals.  
Moreover, only a small percentage of the projects in the ISO queue will proceed to the next stage of an 


interconnection request.  As Mr. Fenn testified, less than 8% of the projects in the interconnection queue from 1996 
have proceeded to the stage of filing an Interconnection Application. August 10, 2016 SGC Submission at 2-3. If 


that trend continued, less than 300 MW of the currently pending interconnection queue requests for wind power in 
Maine would proceed to the next stage. While we are not suggesting that only 300 MW of the pending queue 
positions will materialize, the point is that many more projects are pending in the queue than will ever be built. 


8 Friends of Maine’s Mountains (FMM) asserts that the State goals will never be met and the statute should be 
amended to reflect more realistic goals.  August 4, 2016 Comments from FMM at 2.  FMM goes on to conclude that 
because the goals are unattainable, the contribution of 40 MW from a project in Milton Twp. is not significant.  Id.  


The statutory test for removal, however, is whether removal would have an unreasonable adverse impact on the 
State’s ability to meet its existing statutory goals, not goals that FMM believes are more appropriate.  If, as FMM 


believes, the goals are difficult to reach, it is all the more critical to allow viable projects such as the one proposed 
for Milton Twp. to proceed. 
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values such as high value scenic or recreational resources.  As a result of its comprehensive 


suitability analysis, EverPower identified only four available sites in Maine, including Milton 


Twp., that warranted additional evaluation.  EverPower’s analysis, which took into account the 


myriad of factors that are necessary for wind development, demonstrates that there are not many 


viable sites for development.  See generally EverPower Pre-Filed Testimony at 4-11and Hearing 


Testimony. 


The Maine Audubon siting study relied on by petitioners in support of removal is 


consistent with EverPower’s analysis.  The Maine Audubon study evaluated the amount of land 


potentially available for development based solely on the wind resource and then removed from 


that total acreage areas with overriding wildlife resource values.  Approximately 418,000 acres 


remained available for development of wind power in the expedited permitting area.9  Maine 


Audubon Study at 24.  Since the Maine Audubon study was published, more than 770,000 acres 


have been removed from the expedited permitting area in the unorganized jurisdiction, thereby 


reducing further the 418,000 acres that Maine Audubon previously identified as potentially 


available for development.10   Most importantly, Maine Audubon’s determination of areas that 


are available for development did not take into account site specific wind data, transmission, 


9 It would be very difficult if not impossible to site a project outside the expedited permitting area.  In establishing 
the expedited permitting area, the Task Force and Legislature intentionally excluded large areas of LUPC 


jurisdiction on the basis of landscape level considerations such as the existence of unique or high value scenic and 
recreational resources and the absence of surrounding development or infrastructure.  A project located outside the 


expedited permitting area would have to overcome the presumption that the area was intentionally excluded because 
it was determined to be inappropriate for wind development.  It is noteworthy that since it was created, no project 
has been proposed outside the expedited permitting area.  Moreover, the early projects such as Kibby and Stetson 


that went through the rezoning process did so before the Task Force and Legislature evaluated where wind 
development should occur.  Those projects were ultimately included in the expedited permitting area, an indication 


that the Task Force and Legislature concluded they were sited appropriately.   


10 There is overlap between the 418,000 acres identified by Maine Audubon as available for wind development and 
the acreage that has since been removed from the expedited permitting area pursuant to the petition process.  Due to 


the coarseness of the maps included in the Maine Audubon Study, it is not possible to identify the amount of acreage 
included in that overlap. 
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project economics, scenic or recreational resources, public support, or site specific wildlife and 


habitat surveys, all of which further reduce the acreage that if available to host a wind project.  


As Maine Audubon acknowledges:  


Siting wind projects is a long and complex process that requires 
consistent wind, willing landowners, support of local communities, 
adequate distance from existing development, roads, infrastructure 
and feeder lines to the grid, and an assessment of impacts to scenic 
values, among many other things, to even get started.  


Maine Audubon Report at 29; see also EverPower Pre-Filed Testimony at 4-11 (describing 


factors that are necessary for successful project siting).  When all of those factors are considered, 


as they were by EverPower in its analysis, it is clear that viable sites are limited.     


Removal of Milton Twp. also must be viewed in the context of what else is occurring that 


affects wind development in Maine.  The Commission has removed approximately 800,000 acres 


from the expedited permitting area, reducing by more than 20% the area in LUPC jurisdiction 


where wind power is an allowed use.  The 2015 Maine Comprehensive Energy Plan Update 


acknowledges that any attempt to expand the expedited permitting area would be met with “very 


strong resistance at the local level, and possibility at the state Legislature.”  Plan Update at 58.11


Thus, the areas where wind power is likely to occur has not only been reduced, but it is unlikely 


to increase in the future.   


If the Commission were to eliminate wind power as an allowed use in Milton Twp. it 


would send a very clear message to any developer that Milton Twp. is not appropriate for wind 


power.  Any suggestion that a developer could simply rezone the area in the future or add it to 


the expedited permitting area fails to give the appropriate deference to the decision that the 


Commission would be making here, both in terms of legal precedent, as well as the practical 


11  This was included as an attachment to Petitioners’ Post-Hearing Brief. 







17 


realities of project development.12  The CLUP specifically recognizes the importance of 


providing a more predictable framework for evaluating grid-scale wind development both in and 


outside the expedited permitting area and the importance of meeting the State’s wind energy 


goals.  CLUP at 194.  Changing the zoning in Milton Twp. would do neither.  To the contrary, it 


would eliminate a potential 40 MW project in an area that is appropriate for wind development 


and that would make meaningful progress toward meeting the State’s wind energy goals.  


12  It is disingenuous to suggest, as Petitioners and FMM do, that the decision to eliminate wind power as an allowed 
use would not be a significant barrier to future development.  Petitioners’ Post-Hearing Brief at 2-3; FMM 
Comments at 2.  The process for rezoning is expensive, lengthy, and subject to an uncertain outcome under even the 
best of circumstances.  If the Commission removes Milton Twp. from the expedited permitting area it will 
necessarily have concluded that wind power is not an appropriate land use there, creating an additional obstacle not 
present in the more typical rezoning.  As Commission staff correctly noted in their presentation at the hearing, any 
attempt to add even a portion of Milton Twp. back into the expedited permitting area would require, at a minimum, 
significantly changed circumstances.  As EverPower testified, it could not justify spending the significant capital 
necessary to develop the project if the Commission concludes that wind power is not an appropriate use in Milton 
Twp.  EverPower Pre-Filed Testimony at 3-4.  It is hard to imagine that any developer would do so. 
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CONCLUSION 


For the reasons set forth above, EverPower requests that the Commission deny 


petitioners’ request to remove Milton Twp. from the expedited permitting area.  Removal would 


be inconsistent with the principal values and goals of the CLUP and would have an unreasonable 


adverse impact on the State’s ability to reach its wind energy goals. 


Respectfully submitted, 


Dated:  August 29, 2016 ______________________________ 
Juliet T. Browne 
Attorney for EverPower Maine, LLC 
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STATE OF MAINE 
LAND USE PLANNING COMMISSION 

Substantive Review, Milton Township ) Post-Hearing Brief 
Petition to Remove Milton from the Expedited ) of EverPower Maine, LLC 
Permitting Area for Wind Energy Development ) 

INTRODUCTION 

Wind power is an increasingly important form of economic development, especially in 

Maine’s rural communities where economic opportunities are limited.  Wind power is also 

compatible with and helps to sustain Maine’s working forests, which are a cornerstone of the 

Maine economy.  Comments of the Maine Forest Products Council (MFPC) at 1.  The economic 

benefits of wind power coupled with its synergistic relationship with the forest products industry 

are overarching considerations that touch on core Commission values.  Eliminating wind power 

as an allowed use in Milton Township (“Twp.”) would compromise those key values and prevent 

landowners from realizing an economic opportunity that is consistent with the general location 

and development objectives of the Comprehensive Land Use Plan (CLUP).   Moreover, there are 

no overriding public resource values that require protection and outweigh the economic, energy, 

forest resource and development policies of the CLUP.  Consistent with the Legislature’s 

direction that the Commission should place increased emphasis on encouraging and facilitating 

economic viability and honoring the rights of landowners and residents in the unorganized area, 

EverPower Maine, LLC (“EverPower”) respectfully requests that the Commission maintain the 

existing zoning in Milton Twp. 

I. REMOVAL OF MILTON TWP IS INCONSISTENT WITH THE CLUP

The CLUP is a guidance document whose goals and policies at times conflict and, as a 

result, the Commission must “balance the various policies so as to best achieve its vision for the 

jurisdiction.”  CLUP at 5.  That balancing is informed and circumscribed by significant statutory 
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changes to the Commission’s governing statute enacted in 2012.  P.L. 2011, ch. 682 (An Act to 

Reform Land Use Planning in the Unorganized Territory, or the “LURC Reform Bill”).  These 

changes arose out of concerns relating to: private property rights; decision-making that was 

inattentive to local interests; and a general lack of consideration for economic vitality in the 

unorganized territory.  See December, 2011 Final Report of the Commission on Reform of the 

Governance of Land Use Planning in the Unorganized Territory (“Commission Report”) at 4 

(emphasis added).  Following enactment of these statutory changes the Commission adopted 

guidance on how the changes affected interpretation of the CLUP.  Maine Land Use Planning 

Commission Guidance for Interpreting the 2010 Comprehensive Land Use Plan, Approved 

October 5, 2012 (“CLUP Guidance”) at 3.  As that guidance states:  

In conducting the balancing that is necessarily part of its planning 
and zoning responsibilities, the Commission interprets the CLUP 
in a manner consistent with the Commission’s revised purpose and 
scope, which, as discussed below, places increased emphasis on:  

• Serving the regions in which the unorganized and 
deorganized areas are located, 

• Honoring the rights and participation of residents and 
property owners and,  

• Encouraging and facilitating regional economic vitality.   

Id. 

Maintaining the existing zoning respects private property rights and advances meaningful 

economic development in Milton Twp., an area of sparse economic opportunity.  In contrast, 

eliminating wind power as an allowed use in Milton Twp. is inconsistent with the CLUP because 

it would compromise the specific policies and goals in the CLUP that advance these statutory 
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reforms.1  Neither the presence of a single ecological resource that would be appropriately 

managed during any permitting process, nor objections of residents primarily from the 

surrounding organized towns who object to visibility of turbines, outweighs the important 

economic and landowner rights at stake here.   

A. Location of Development/Economic Development 

The CLUP directs development to locations near organized areas and other forms of 

compatible development, and specifically directs energy facilities to the edge of the jurisdiction 

in areas with existing road access and low natural resource values.  CLUP at 6, 142; Stantec Pre-

Filed Testimony at 8-10 and Exhibit 3 at 7-8.  Milton Twp. is precisely the type of location 

where wind energy development within the unorganized jurisdiction should occur.  It is 

surrounded by organized towns that host significant development, including a wind power 

project in the adjacent town of Woodstock.  Stantec Pre-Filed Testimony at 9-10 and Exhibit 3 at 

7-8. 

Maintaining the existing zoning in Milton Twp. also advances the important economic 

development objectives in the CLUP.  Specifically, a potential wind power project would result 

in the following economic benefits: 

• Significant annual payments to participating landowners; 
• Annual estimated taxes of at least $320,000 per year; 
• Minimum of $48,000 annually in community benefit 

agreement payments; 

1 Petitioners argue that removal is consistent with certain policies of the CLUP considered in isolation 
and, as a result, the standard for removal is met.  Consistency with the CLUP, however, is a holistic 
exercise that takes into account all of the CLUP, including sometimes competing policies, and must be 
informed by the recent legislative changes.  Changing the zoning in Milton Twp. would be inconsistent 
with the CLUP because it would compromise key policies that the Legislature has directed the 
Commission to give greater weight when interpreting the CLUP.  These policies are not outweighed by 
the limited ecological or scenic values relied on by Petitioners.    
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• $40-50,000 annually to a community fund to be 
administered locally; 

• Estimated $13.1 million in construction wages; 
• Estimated $900,000 in annual wages during operation; and, 
• Additional local spending during construction and 

operation. 

EverPower Pre-Filed Testimony at 11-14 and Hearing Testimony.   

The economic benefits associated with the wind industry, including benefits to Oxford 

County from existing projects, have been significant.  Stantec Pre-Filed Testimony Exhibit 3 at 

8.  A project in Milton Twp. would bring this important form of economic development to a 

township that does not have other economic opportunities, and which is an area that meets the 

development criteria in the CLUP.  In contrast, eliminating wind power as an allowed use in 

Milton Twp. is inconsistent with the location and economic development policies and goals of 

the CLUP. 

B. Energy Goals 

Maintaining the existing zoning in Milton Twp. is also consistent with and advances the 

CLUP’s energy goals.  The CLUP supports renewable energy resources as part of the State’s 

broader policy to promote energy independence, diversity and long-term sustainability, and 

specifically incorporates the State’s broader energy goals.  CLUP at 13.  The CLUP specifically 

adopts the goals reflected in the Wind Energy Act in an effort to provide a more predictable 

framework for evaluating wind power projects, and seeks to accommodate energy development 

in areas where there are not overriding public values that require protection.  CLUP at 13, 193-

94.  The existing zoning advances all of these objectives, whereas elimination of wind power as 

an allowed use would be inconsistent with and would compromise these objectives.   

C. Scenic and Recreational Resources 
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Limited scenic or recreational resources exist in Milton Twp.  There are no lakes or 

ponds and only two rivers or streams, neither of which have been identified for scenic value.  

The nearest scenic resources in the unorganized jurisdiction are located approximately ten miles 

away in Albany Twp.  See generally Stantec Pre-Filed Testimony at 10-12 and Exhibit 3 at 10-

14.  Petitioners argue that Milton Twp. is the gateway to the recreational resources located in the 

Mahoosuc region to the west, and that visibility of turbines as people drive toward that region 

will degrade the quality of the scenery on that route.  Petitioners’ Post-Hearing Brief at 13.  

Petitioners ignore the fact that the Spruce Mountain turbines are already visible along that route.  

Likewise, there are several other wind projects that are also visible as people travel to the region, 

including the Record Hill project in Roxbury, the Saddleback project in Carthage, and soon the 

Canton project in Canton.  Stantec Pre-Filed Testimony at 1; Wind Energy Development Projects 

in Maine (“Maine Wind Projects”), included as Attachment 2 to LUPC Additional Materials for 

the Public Hearing.  This is not an area untouched by human development, as Petitioners suggest, 

and the residents and landowners in Milton Twp. should have the same ability to derive 

economic value from their land that residents and landowners in the surrounding townships have 

had. 

Petitioners also reference views of Chamberlain and Bryant mountain that are important 

to landowners, primarily landowners who live in Woodstock.  See Petitioners’ Post-Hearing 

Brief at 13-14; Presentation by Ed Rosenberg during the public hearing.  Again, landowners in 

Woodstock, as well as landowners in Milton Twp., already have visibility of turbines on Spruce 

Mountain.  While some residents may currently enjoy unobstructed views of Bryant and 

Chamberlain mountains, the Commission must balance those personal preferences with the rights 
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of the landowners who own those mountains and seek to derive reasonable economic value from 

their property. 

Many parts of Maine, particularly within the unorganized jurisdiction, are known for their 

rolling hills and generally undeveloped character, and it is impossible to site a wind project in a 

location that is not within someone’s favorite view.  What is compelling here is that Milton 

Twp., unlike many other areas in the jurisdiction, does not host sensitive scenic or recreational 

resources.   

D. Plant and Animal Habitat Resources 

Milton Twp. also does not host significant sensitive plant or animal habitat resources that 

require protective zoning.  There is no critical habitat, rare or exemplary natural communities or 

ecosystems, mapped significant vernal pools, or high elevation areas that are called out for 

special protection in the CLUP.  See Stantec Pre-Filed Testimony at 13 and Exhibit 3 at 11-12; 

June 29, 2016 Comments of IFW.  The only unique ecological resource present in Milton Twp. 

is the bat hibernaculum.  Although it is one of only three identified hibernacula in Maine, there 

are many other natural and man-made locations in Maine where bats hibernate.  S. Pelletier 

Hearing Testimony.  Moreover, the Concord River Easement property, which abuts the 

hibernaculum, already provides an important protective buffer.  Development is prohibited on 

the conserved land generally, and timber harvesting is prohibited within 150 feet of the cave.  

See Concord River Easement (attached to Petitioners’ Post-Hearing Brief) at 1-7 (noting that one 

of the purposes of the easement is to promote a buffer around the bat hibernaculum and 

prohibiting harvesting within 150 feet of it).2

2 The Concord River Easement fee interest is held by Concord River Holdings, LLC.  See Quitclaim Deed with 

Covenant from The Nature Conservancy to Concord River Holdings, LLC recorded at Book 4599, Page 140 in the 
Oxford County Registry of Deeds on June 21, 2010. 
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In any event, and as discussed more fully below, the hibernaculum does not require 

protective zoning because any potential impacts from development of a wind power project in 

Milton Twp. would be addressed through the comprehensive permitting process governing that 

form of development.   

1. The Presence of the Bat Hibernaculum 

The presence of the bat hibernaculum is not a reason to prohibit wind power in Milton 

Twp.  Although wind turbines can present a risk to bats, cave bats are generally less susceptible 

to wind power mortality than tree bats.  August 22, 2016 Stantec Memorandum at 3; see also 

August 22, 2016 IFW Comments at 2.  Moreover, the closest turbine would be more than ten 

times the ¼ mile protective zone identified by United States Fish and Wildlife Service, and the 

presence of the Concord River Easement property adjacent to the hibernaculum provides an 

additional important protective buffer. 3  Stantec Pre-Filed Testimony, Exhibit B at 12 and 

Hearing Testimony; Concord River Easement.  Nonetheless, proximity to a known hibernaculum 

and risks to bats more generally will be evaluated fully during the permitting process to ensure 

that sensitive bat species are protected.  Stantec Pre-Filed Testimony at 2-7, 13 and Exhibit 3 at 

11-12, and Hearing Testimony; August 22, 2016 Review Comments by IFW.  Specifically, as 

part of the review of any wind power project, the developer must demonstrate that the project 

will not have an unreasonable adverse impact on wildlife, including the bat species that 

3 Spruce Mountain, which is located 3.5 miles from the bat hibernaculum in Milton Twp. has not documented 

increased mortality of cave dwelling bats.  In fact, the project with the most significant mortality of cave bats is the 
Bull Hill project, which is not located near any known bat hibernaculum.  See Table 1 in August 22, 2016 Stantec 
Memorandum.  That project has accounted for more than 50% of the documented Myotis fatalities from operating 

wind projects in Maine.  Any project located in or beyond Milton Twp. would be required to curtail do as a 
condition of any DEP permit, which should reduce mortality on projects going forward.  (In contrast, Spruce 

Mountain is not required to curtail because it was permitted prior to development of IFW’s guidelines on 
curtailment.)  
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overwinter in the hibernaculum, and that it is employing “best practical mitigation” to reduce 

impacts to wildlife.  38 M.R.S. § 484; 35-A M.R.S. § 3459; 02-069 CMR 375.15.   

To meet these permitting standards wind developers have been required to conduct 

comprehensive pre-construction surveys to assess avian and bat use of the project area.  For 

example, IFW recommends at least two consecutive years and at least six seasons of acoustic bat 

monitoring to capture both migrants and local bat populations.  See Maine Department of Inland 

Fisheries and Wildlife Curtailment Policy and Wind Power Preconstruction Study 

Recommendations, Updated June 2015 (“IFW Requirements”) (attached as Exhibit A).  The pre-

construction surveys provide baseline information on use of the project area by various bat 

species and would allow an informed analysis of the extent to which a particular project presents 

risks to species that may be present. 

In addition to the surveys that will be conducted to assess use of the project area, any 

project going forward will be required to curtail during periods of increased bat activity.  IFW 

Recommendations at 1.  Curtailment has been shown to significantly reduce bat mortality at 

operating wind projects.  August 22, 2016 Stantec Memorandum at 5.  IFW acknowledges that 

the exact level of curtailment that offers the greatest level of protection is still being studied.  

August 22, 2016 IFW Comments at 2.  In light of that uncertainty IFW has erred on the side of 

caution, and its recommendations are among the most stringent curtailment requirements in 

North America.  August 22, 2016 Stantec Memorandum at 5.  In addition to curtailment, 

additional protective measures could be implemented to address the possibility that bat species 

recover in the future.  Such measures could include post-construction monitoring to assess 

whether the species are recovering and, if so, the extent to which they are using the project area, 

as well as more tailored curtailment during periods of increased risk.   
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There are additional protections and requirements that apply because the Myotis species 

present in Maine have now been listed as threatened or endangered under state law, which 

prohibits the negligent or intentional take of the species.  June 29, 2016 IFW Comments at 2; 

August 22, 2016 IFW Comments at 2.  The standard for obtaining an incidental take permit, 

should one be required, is that the take will not “impair the recovery of the species,” and that it 

be accompanied by an incidental take plan that addresses cumulative impacts to the species as 

well as recovery measures the applicant will implement to prevent, minimize and mitigate the 

individual and cumulative effects to the species.  12 M.R.S. § 12808.3.   

In summary, as part of the permitting under the Site Law as well as the requirements 

under the Maine Endangered Species Act, the potential risks to bats will be fully evaluated and 

measures implemented to ensure the risks are appropriately avoided, minimized and mitigated.  

As IFW states: 

. . . any proposed development in proximity to hibernacula, 
including the hibernaculum in Milton Township, will be thoroughly 
reviewed by this Agency and recommendations will be evaluated to 
protect the integrity of the site and the habitat features it represents, 
for the protection of the animals utilizing this site now and over the 
life of the project into the future. 

August 22, 2016 IFW Comments at 3. 

 In making a zoning decision it is also important to consider the risks presented by wind 

power in the broader context of other threats to the species.  White Nose Syndrome (WNS) has 

been the cause of the precipitous decline in Myotis species, and humans are suspected of having 

transported the fungus to some sites.  August 22, 2016 Stantec Memorandum at 3.  In evaluating 

whether to designate critical habitat for the Northern Long-Eared Bat, the Department of the 

Interior noted that human disturbance of hibernating bats was the second greatest risk to Myotis

species behind WNS. August 27, 2016 Federal Register at 24713.  As Petitioners concede, the 
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federal government declined to designate winter habitat as critical habitat because doing so 

would disclose hibernacula location information and thereby increase the risks associated with 

human disturbance.  Id. at 24713-24714; Petitioners’ Post-Hearing Brief at 13.  Ironically, 

evidence of past and recurring vandalism and disturbance is readily available at the former mine 

side.  A slide shown by the Woodstock Conservation Commission during the public hearing of 

the bat hibernaculum highlights the issue, depicting someone in the cave.  This type of 

disturbance activity presents a greater and more direct risk to the species than a potential wind 

power project.  As that slide depicts, the risks associated with human disturbance in bat caves are 

difficult to manage.  In contrast, the risks associated with an operating wind project located 2.5 

miles from a hibernaculum can and will be managed through the permitting process.4

Finally, Petitioners have argued that eliminating wind power as an allowed use is 

necessary to “protect” the bat hibernaculum.  Petitioners’ Post-Hearing Brief at 10.  However, 

whereas the law previously required that the Commission “protect” ecological and natural 

values, the 2012 Legislation eliminated the word “protect” and replaced it with “conserve.”  12 

M.R.S. § 681; CLUP Guidance at 6.  This change in language was consistent with direction to 

the Commission to give increased weight to regional economic vitality and a recognition that 

conservation and economic vitality are not mutually exclusive.  E.g., CLUP Guidance at 6.  

Consistent with the 2012 Legislative changes, development in Milton Twp. should be 

encouraged, but in a manner that is appropriately protective of the bat hibernaculum and its 

resident species.  The review process described above will ensure that is the case and allows the 

4 EverPower is committed to working with the resource agencies to address not only risks associated with a wind 
project in Milton Twp., but other risks to bats, including those resulting from human disturbances.  For example, 

gating or establishing other barriers is an effective means for limiting human disturbances to hibernating bats and 
could be implemented at the cave in Milton Twp.  
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Commission to implement the goal of long-term economic health of the region without 

compromising important ecological values.  

E. The Importance of Landowner Rights 

The 2012 Legislation also placed increased emphasis on the rights and participation of 

residents and property owners.  12 M.R.S. § 681; CLUP Guidance at 3.  This change was in 

response to concerns relating to private property rights in the unorganized territory and a 

perception that the Commission had been inattentive to local concerns.  Final Report at 4.  

Although zoning decisions should not be made based solely on numbers and who succeeds in 

“getting out the vote,” the voices of residents and landowners in Milton Twp. should be given 

particular weight when undertaking the balancing that is required by the CLUP.  Petitioners 

erroneously state that the region’s residents “overwhelmingly favor removal.” Petitioners’ Post-

Hearing Brief at 15.  In fact, residents and landowners in Milton Twp. who participated in this 

process are relatively evenly divided between whether the existing zoning should remain or be 

changed.  See Exhibit B attached (26 residents/landowners in Milton Twp. testified or submitted 

written comments in favor of keeping the existing zoning, 30 testified or submitted written 

comments in support of removal).5

When evaluating the impact to landowners whose land would be affected by the 

Commission’s decision, however, it is clear that landowner interests do overwhelmingly favor 

maintaining the existing zoning.  The landowners who seek to change the zoning own a small 

fraction of the land that would be affected.  Specifically, the owners of just 347 acres (less than 

5 The total population in Milton Twp. is estimated at 141, Stantec Pre-Filed Testimony at 2, with 108 registered 

voters (based on data provided by the Secretary of State’s office to LUPC in the petition process), so those 
supporting removal do not represent even a majority of the residents or registered voters, let alone an overwhelming 

majority.  Moreover, people opposed to projects are much more likely to participate in the public process.  The silent 
majority are often supportive or neutral, but have little incentive to participate in the process.  
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4% of the land in Milton Twp.) favor removal.  In contrast, the owners of approximately 4,936 

acres of land in Milton Twp. (approximately 52% of all the land in Milton Twp.) favor 

maintaining the existing zoning.  See Exhibit C.6  Landowner rights are compromised when a 

minority is able to rezone land over the objections of those whose land would be affected by the 

rezoning.  See Comments of the Maine Forest Products Council at 3 (stressing the importance of 

honoring the rights of landowners and the concerning precedent of individuals rezoning large 

swaths of land that they do not own).  Accordingly, in interpreting whether removal is consistent 

with the CLUP, the Commission should give careful consideration to the voices of the 

landowners whose land will be adversely affected.  

Finally, a number of the people who testified at the public hearing or submitted 

comments are not residents or landowners from Milton Twp., but are from the surrounding 

communities, primarily Woodstock.  The residents of Woodstock benefit financially from the 

existing Spruce Mountain Project located in Woodstock.  They could have but did not exercise 

local permitting authority to prevent or limit that project.  Yet Woodstock residents now ask the 

Commission to prevent Milton Twp. from having the same economic opportunities they have 

enjoyed, primarily because they object to visibility of turbines on Chamberlain and Bryant 

Mountains.  The residents of Woodstock did not, however, acquire view easements or otherwise 

protect those ridges from development.  As Deena Buck testified, it is frustrating that she has 

views of the Spruce Mountain Project from her property but residents of Woodstock seek to 

prevent that same form of development from occurring on her land in Milton Twp.   

6  This calculation and assessment of land owned by persons supporting and opposing removal was prepared in 
response to the statements by Petitioners in their post-hearing brief that the regions’ residents overwhelmingly favor 

removal, Petitioners’ Post-Hearing Brief at 15, and repeated statements by those supporting removal (and typically 
living outside of Milton Twp.) during the hearing and in written submissions that the Commission must speak for 

the residents and landowners in Milton Twp.  EverPower agrees that the voices of residents and landowners in 
Milton Twp. are important.  Those voices weigh in favor of maintaining the existing zoning. 
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The 2012 Legislation directs the Commission to honor the rights of landowners and 

residents in the unorganized areas.  The Commission should not elevate the voices of Woodstock 

residents over the rights and economic opportunities for residents and landowners in Milton 

Twp. 

II. REMOVAL OF MILTON TWP. WOULD HAVE AN UNREASONABLE 
ADVERSE EFFECT ON THE STATE’S ABILITY TO MEET ITS GOALS FOR 
WIND ENERGY DEVELOPMENT

EverPower has not, as Petitioners allege, argued that removal of Milton Twp. would 

prevent the State from meeting its wind energy goals.  Petitioners’ Post-Hearing Brief at 5.  

Rather, the test is whether removal would have an “unreasonable adverse impact” on the State’s 

ability to meet those goals.  Application of this standard involves consideration of (i) where the 

State stands with respect to achieving its wind energy goals, and (ii) a balancing between the 

area’s potential for wind energy generation and impact on public resource values.  December 

2015 Overview of the Process for the Maine Land Use Planning Commission’s Review of 

Petitions for the Removal of Places from the Expedited Permitting Area for Wind Development 

(“Petition Guidance”) at 5.   

With only 930 MW of installed capacity, the State is far short of its goal of 2,700 MW by 

2020, and 3,000 MW by 2030.  EverPower has demonstrated that Milton Twp. has the potential 

to host a 40 MW project.  That conclusion is based on collection of site-specific wind data, a 

professional analysis of transmission opportunities and constraints, and consideration of 

economic and siting factors that are critical to successful development.  See EverPower Pre-Filed 

Testimony at 4-10 and Exhibits A and B, and Hearing Testimony.  Although a project in Milton 

Twp. may represent a relatively small percentage of the total amount of wind power needed to 

meet the 2030 goals, mid-sized projects such as is proposed for Milton Twp. have contributed 

significantly to the existing installed capacity.  Fourteen of the seventeen projects that are 
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operating or under construction are 60 MW or less.  See Maine Wind Projects.  While a larger 

project would make greater progress toward meeting the State’s wind energy goals, larger 

projects are also harder to site and have greater potential environmental and resource impacts.7

As discussed in the Stantec Pre-Filed Testimony and Hearing Testimony, and 

summarized in Section I above, there are no overriding public resources values that would be 

disproportionately impacted by development of a project in Milton Twp.  Thus, under the 

guidance developed by the Commission, removal of Milton Twp. would have an unreasonable 

adverse impact on the State’s ability to meet its wind energy goals.8

It has been suggested, albeit without any specific analysis or supporting evidence, that 

there are plenty of other areas in Maine that could be developed for wind power and therefore 

removal of Milton Twp. will not have an unreasonable effect on the State’s ability to meet its 

wind energy goals.  The facts are to the contrary.  Four years ago EverPower undertook a 

comprehensive analysis of the State of Maine to identify potential areas suitable for wind 

development.  Many good sites (the low hanging fruit) have already been developed.  Others 

were eliminated due to inadequate wind resource, transmission constraints, or public resource 

7   Petitioners reference wind power in the ISO-NE queue as evidence that a project in Milton Twp. is not needed to 

meet the State goals.  Petitioners’ Post Hearing Brief at 6. The test is not whether this particular project is necessary 
to meet the State goals, but whether removal would have an unreasonable adverse impact on meeting the State goals.  
Moreover, only a small percentage of the projects in the ISO queue will proceed to the next stage of an 

interconnection request.  As Mr. Fenn testified, less than 8% of the projects in the interconnection queue from 1996 
have proceeded to the stage of filing an Interconnection Application. August 10, 2016 SGC Submission at 2-3. If 

that trend continued, less than 300 MW of the currently pending interconnection queue requests for wind power in 
Maine would proceed to the next stage. While we are not suggesting that only 300 MW of the pending queue 
positions will materialize, the point is that many more projects are pending in the queue than will ever be built. 

8 Friends of Maine’s Mountains (FMM) asserts that the State goals will never be met and the statute should be 
amended to reflect more realistic goals.  August 4, 2016 Comments from FMM at 2.  FMM goes on to conclude that 
because the goals are unattainable, the contribution of 40 MW from a project in Milton Twp. is not significant.  Id.  

The statutory test for removal, however, is whether removal would have an unreasonable adverse impact on the 
State’s ability to meet its existing statutory goals, not goals that FMM believes are more appropriate.  If, as FMM 

believes, the goals are difficult to reach, it is all the more critical to allow viable projects such as the one proposed 
for Milton Twp. to proceed. 
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values such as high value scenic or recreational resources.  As a result of its comprehensive 

suitability analysis, EverPower identified only four available sites in Maine, including Milton 

Twp., that warranted additional evaluation.  EverPower’s analysis, which took into account the 

myriad of factors that are necessary for wind development, demonstrates that there are not many 

viable sites for development.  See generally EverPower Pre-Filed Testimony at 4-11and Hearing 

Testimony. 

The Maine Audubon siting study relied on by petitioners in support of removal is 

consistent with EverPower’s analysis.  The Maine Audubon study evaluated the amount of land 

potentially available for development based solely on the wind resource and then removed from 

that total acreage areas with overriding wildlife resource values.  Approximately 418,000 acres 

remained available for development of wind power in the expedited permitting area.9  Maine 

Audubon Study at 24.  Since the Maine Audubon study was published, more than 770,000 acres 

have been removed from the expedited permitting area in the unorganized jurisdiction, thereby 

reducing further the 418,000 acres that Maine Audubon previously identified as potentially 

available for development.10   Most importantly, Maine Audubon’s determination of areas that 

are available for development did not take into account site specific wind data, transmission, 

9 It would be very difficult if not impossible to site a project outside the expedited permitting area.  In establishing 
the expedited permitting area, the Task Force and Legislature intentionally excluded large areas of LUPC 

jurisdiction on the basis of landscape level considerations such as the existence of unique or high value scenic and 
recreational resources and the absence of surrounding development or infrastructure.  A project located outside the 

expedited permitting area would have to overcome the presumption that the area was intentionally excluded because 
it was determined to be inappropriate for wind development.  It is noteworthy that since it was created, no project 
has been proposed outside the expedited permitting area.  Moreover, the early projects such as Kibby and Stetson 

that went through the rezoning process did so before the Task Force and Legislature evaluated where wind 
development should occur.  Those projects were ultimately included in the expedited permitting area, an indication 

that the Task Force and Legislature concluded they were sited appropriately.   

10 There is overlap between the 418,000 acres identified by Maine Audubon as available for wind development and 
the acreage that has since been removed from the expedited permitting area pursuant to the petition process.  Due to 

the coarseness of the maps included in the Maine Audubon Study, it is not possible to identify the amount of acreage 
included in that overlap. 
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project economics, scenic or recreational resources, public support, or site specific wildlife and 

habitat surveys, all of which further reduce the acreage that if available to host a wind project.  

As Maine Audubon acknowledges:  

Siting wind projects is a long and complex process that requires 
consistent wind, willing landowners, support of local communities, 
adequate distance from existing development, roads, infrastructure 
and feeder lines to the grid, and an assessment of impacts to scenic 
values, among many other things, to even get started.  

Maine Audubon Report at 29; see also EverPower Pre-Filed Testimony at 4-11 (describing 

factors that are necessary for successful project siting).  When all of those factors are considered, 

as they were by EverPower in its analysis, it is clear that viable sites are limited.     

Removal of Milton Twp. also must be viewed in the context of what else is occurring that 

affects wind development in Maine.  The Commission has removed approximately 800,000 acres 

from the expedited permitting area, reducing by more than 20% the area in LUPC jurisdiction 

where wind power is an allowed use.  The 2015 Maine Comprehensive Energy Plan Update 

acknowledges that any attempt to expand the expedited permitting area would be met with “very 

strong resistance at the local level, and possibility at the state Legislature.”  Plan Update at 58.11

Thus, the areas where wind power is likely to occur has not only been reduced, but it is unlikely 

to increase in the future.   

If the Commission were to eliminate wind power as an allowed use in Milton Twp. it 

would send a very clear message to any developer that Milton Twp. is not appropriate for wind 

power.  Any suggestion that a developer could simply rezone the area in the future or add it to 

the expedited permitting area fails to give the appropriate deference to the decision that the 

Commission would be making here, both in terms of legal precedent, as well as the practical 

11  This was included as an attachment to Petitioners’ Post-Hearing Brief. 
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realities of project development.12  The CLUP specifically recognizes the importance of 

providing a more predictable framework for evaluating grid-scale wind development both in and 

outside the expedited permitting area and the importance of meeting the State’s wind energy 

goals.  CLUP at 194.  Changing the zoning in Milton Twp. would do neither.  To the contrary, it 

would eliminate a potential 40 MW project in an area that is appropriate for wind development 

and that would make meaningful progress toward meeting the State’s wind energy goals.  

12  It is disingenuous to suggest, as Petitioners and FMM do, that the decision to eliminate wind power as an allowed 
use would not be a significant barrier to future development.  Petitioners’ Post-Hearing Brief at 2-3; FMM 
Comments at 2.  The process for rezoning is expensive, lengthy, and subject to an uncertain outcome under even the 
best of circumstances.  If the Commission removes Milton Twp. from the expedited permitting area it will 
necessarily have concluded that wind power is not an appropriate land use there, creating an additional obstacle not 
present in the more typical rezoning.  As Commission staff correctly noted in their presentation at the hearing, any 
attempt to add even a portion of Milton Twp. back into the expedited permitting area would require, at a minimum, 
significantly changed circumstances.  As EverPower testified, it could not justify spending the significant capital 
necessary to develop the project if the Commission concludes that wind power is not an appropriate use in Milton 
Twp.  EverPower Pre-Filed Testimony at 3-4.  It is hard to imagine that any developer would do so. 
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CONCLUSION 

For the reasons set forth above, EverPower requests that the Commission deny 

petitioners’ request to remove Milton Twp. from the expedited permitting area.  Removal would 

be inconsistent with the principal values and goals of the CLUP and would have an unreasonable 

adverse impact on the State’s ability to reach its wind energy goals. 

Respectfully submitted, 

Dated:  August 29, 2016 ______________________________ 
Juliet T. Browne 
Attorney for EverPower Maine, LLC 







































From: Vanderwood, Sara
To: Beyer, Stacie R
Cc: Browne, Juliet
Subject: Milton Township
Date: Monday, August 29, 2016 11:34:22 AM
Attachments: LUPC Stakeholder letters.pdf

Stacie,
Attached please find additional letters opposing the removal of Milton Township from the expedited
permitting area.  I’ll also hand-deliver the packet to the LUPC office here in Augusta. 
 
Please let me know if you have questions.
 
Best,
Sara
 
Sara Vanderwood
Government Affairs Consultant
Maine Street Solutions
Government Relations | Public Affairs
Affiliated with Verrill Dana, LLP
45 Memorial Circle
Augusta, ME 04332-5307
Tel: (207) 622-7432
Fax: (207) 622-3117
www.mainestreetsolutions.com

 

mailto:svanderwood@mainestreetsolutions.com
mailto:Stacie.R.Beyer@maine.gov
mailto:jbrowne@verrilldana.com
http://www.mainestreetsolutions.com/

















































































































































































From: Sarah McDaniel
To: Beyer, Stacie R
Subject: RE: Milton Township petition submission
Date: Monday, August 29, 2016 12:48:00 PM
Attachments: RebuttalSubmission-McDaniel-082916.pdf

Dear Stacie,
 
Please enter the attached rebuttal comments into the record and provide them to the
Commissioners to guide in their rulemaking. 
 
            Regards,
            Sarah
 
 
 
*  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *
Sarah A. McDaniel
Douglas McDaniel Campo & Schools LLC, PA
90 Bridge Street, Suite 100
Westbrook ME 04092
(o) 207-591-5747, x 115
(f)  207-591-5752
smcdaniel@douglasmcdaniel.com
www.mainelandlaw.com
www.douglasmcdaniel.com
 

From: Sarah McDaniel 
Sent: Monday, August 22, 2016 4:42 PM
To: 'Beyer, Stacie R' <Stacie.R.Beyer@maine.gov>
Subject: Milton Township petition submission
 
Dear Stacie,
            Please enter the attached comments into the record and provide them to the
Commissioners to guide in their rulemaking. 
 
            Attached to this email is my testimony and the 2015 Energy Plan.  I will send the
other attachments by separate emails to ensure that they get through.
 
            Regards,
            Sarah
 
 

mailto:smcdaniel@douglasmcdaniel.com
mailto:Stacie.R.Beyer@maine.gov
mailto:smcdaniel@douglasmcdaniel.com
http://www.mainelandlaw.com/
http://www.douglasmcdaniel.com/
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STATE OF MAINE 
LAND USE PLANNING COMMISSION 


 
Substantive Review, Milton Township  )     REBUTTAL SUBMISSION ON 
Petition to Remove Milton from the Expedited )     BEHALF OF PETITION CIRCULATOR 
Permitting Area for Wind Energy Development )     AND LOCAL RESIDENTS 
 


 
 As previously noted, I represent Violetta Wierzbicki, landowner in Milton Township 


who was one of the lead circulators of the Petition to Remove Milton Township from the 


Expedited Permitting Area for Wind Energy Development.  I also represent Peter Fetchko 


and Warren Hillquist, residents of Woodstock who both own land in Milton and Woodstock 


where they reside on the sides of Champlain Mountain. 


 Only two issues require any rebuttal, one for each of the two criteria that this 


Commission must apply:   


(1) Does removal of Milton Township have an unreasonable adverse effect on the 


State’s ability to meet its wind capacity goals? 


(2) Is removal of Milton Township consistent with the principal values and goals of 


the Comprehensive Land Use Plan? 


35-A M.R.S. § 3453-A(3).   


TRANSMISSION CAPACITY LIMITATIONS SUPPORT THE CONCLUSION THAT 
REMOVAL OF MILTON WILL NOT UNREASONABLY IMPAIR THE STATE’S ABILITY TO 
MEET ITS WIND CAPACITY GOALS.   
 
 As the ISO-NE presentation indicates, transmission problems in Northern and 


Western Maine require the construction of new transmission infrastructure in order to 


accommodate continued expansion of wind development in these areas.  See ISO-NE slide 
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PDF page 3.1  Because ISO-NE is beginning to study this issue in 2016, it is unlikely that 


improvements to the interfaces will be constructed and fully operational in time to impact 


the 2020 wind goals.  See ISO-NE slide PDF pages 8 - 14. Consequently, the only goals that 


matter for the LUPC’s consideration are the State’s 2030 goals.  By 2030 (in 14 years) the 


State aims to have 3,000 MW of land-based wind capacity.   


 Because the only goal of pertinence is the 2030 goal, removing Milton Township 


from the expedited permitting area will not have any unreasonable adverse impact on the 


State’s ability to achieve its goal.  As noted in my August 22 testimony, the existing capacity 


without the Bryant-Chamberlain project exceeds Maine’s 2030 goals (see also ISO-NE slide 


PDF pages 11-12 with 3,631 MW pending requests), and ISO-NE won’t even start its review 


of the Bryant-Chamberlain project before 2018.  However, even in the unlikely event that 


the wind resource in Milton somehow becomes critical, the time from now to 2030 is 


sufficient for a developer to complete its preliminary analysis, then request re-addition of a 


specific project area back into the expedited permitting area, before submitting its 


application without unreasonably impairing the State’s 2030 goals. 


 The ISO-NE presentations note that “the first-in wind developers have exhausted 


limited existing system margins, resulting in more significant system upgrades for 


subsequent generators.”  ISO-NE slide PDF page 28.  This means that the real impediment 


to achieving the State’s wind goals is not whether or not Milton is available, but it is when 


the transmission infrastructure is upgraded.  Consequently, removal of Milton from the 


                                                           
1 References herein to “ISO-NE slide PDF” are to the PDF titled “govt_agencies_submission” posted 
to the LUPC website on August 22. 
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expedited permitting area will not unreasonably adversely affect the State reaching its 


2030 wind capacity goals. 


OBJECTIVE TESTIMONY ON THE HIBERNACULUM SUPPORTS THE CONCLUSION THAT 
REMOVAL OF MILTON TOWNSHIP IS CONSISTENT WITH THE CLUP 
 
 Maine IF&W staff noted that bats concentrate around their hibernacula – including 


within a 5 mile radius – during the winter and spring seasons at the start and end of their 


hibernating seasons.  IF&W PDF at page 56.2  Their objective testimony should have much 


greater weight than the assertions of EverPower’s consultant who tries to suggest that only 


activities within a quarter mile of the hibernaculum could have a negative impact.  Stantec 


PDF at page 4.3  Obviously, the mortalities at Spruce Mountain (which had the greatest bat 


fatality rate of all Maine wind projects in 2012, according to Stantec’s table) undermine any 


suggestion that distance from the proposed project on Bryant/Chamberlain Mountains is 


sufficient protection.  Stantec PDF at page 7.  Additionally, there are unprotected ridgelines 


on Mount Zircon, Little Mount Zircon and Bean Mountain within Milton Township that are 


much closer to the hibernaculum that pose an even greater threat to bats unless Milton 


Township is removed from the expedited area.  See LUPC staff map (at page 1 in PDF titled 


“Hearing Posters”). 


Maine IF&W go on to note that, following the white-nose syndrome outbreak, Maine 


is “left with remnant numbers of several Myotis bats for which any and all additional 


mortality should be avoided or minimized.”  IF&W PDF at page 57 (emphasis added). 


                                                           
2 References herein to “IF&W PDF at page” are to the PDF titled “govt_agencies_submission” posted 
to the LUPC website on August 22. 
 
3 References herein to “Stantec at page” are to the PDF titled “2016-08-22_SubRev_ 
MiltonRequestor_posthearing” posted to the LUPC website on August 22. 
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This is a pro-active approach to planning that favors avoiding any mortality risk for these 


depleted populations.  In contrast, Stantec’s focus on “very low levels of bat mortality” 


looks at deaths per turbine or deaths per megawatt.  Stantec PDF at 7.  This ignores the 


threatened and endangered status of these mammals for which even one death may have a 


significant adverse impact on the ability of the populations to rebound.  


Critically, Maine IF&W conclude that “The fate of Little Brown Bats and Northern 


Long-eared Bats is uncertain and losses that are avoidable may be considered ‘negligent’ 


take: a prohibition of the Maine Endangered Species Act.”  IF&W PDF at page 57 (emphasis 


added). 12 M.R.S. § 12808(1)(B) (Class E crime to negligently take a threatened or 


endangered species.)  The negligent take of threatened and endangered bat species may be 


permitted (at the development permit stage, not at the rezoning stage) if the Commissioner 


of IF&W approves an “incidental take” plan.  12 M.R.S. § 12808(3).  Notably, as part of the 


incidental take plan, the developer must demonstrate how it will “prevent, minimize and 


mitigate the individual and cumulative effects” of any incidental take.  12 M.R.S. § 


12808(3)(B)(3).  This is an echo of the “avoid, minimize, mitigate” approach to 


environmental harm that I discussed at the public hearing.   


The Maine IF&W’s statement that it will “thoroughly review” any wind development 


proposed near a hibernacula, and EverPower’s focus on new curtailment technology is a 


red herring.  IF&W PDF at 58; Stantec PDF at 8.  The LUPC need not determine whether 


those factors are sufficient to protect the Milton bats from wind development on Bryant 


Mountain, because there is no wind application pending review.  The effectiveness of any 


proposed mitigation is not an appropriate discussion in this proceeding.  While the IFW 


regulations and review will come into play at the stage of an actual development permit 
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application, at the planning and zoning stage where we find ourselves now, LUPC has the 


opportunity to prevent and avoid the risk of incidental take by removing Milton 


Township from the expedited permitting area.   


 Here, LUPC must determine whether removing Milton Township from the expedited 


permitting area is consistent with the CLUP.  Because doing so will significantly reduce the 


chance that wind will be proposed and developed in proximity to the Milton hibernaculum, 


removal of Milton is consistent with the CLUP’s principal values and goals, as summarized 


in my PowerPoint presentation at the hearing.   


CONCLUSION 


Removing Milton Township from the expedited permitting area will not have an 


unreasonable adverse effect on the ability of the State of Maine to meet its land-based wind 


capacity goals of 2,700 MW by 2020 and 3,000 MW by 2030.  The small adverse effect is 


completely reasonable in light of the significant wildlife resource that is directly threatened 


by wind turbines and the regional recreational resources. 


Removing Milton Township from the expedited permitting area will discourage 


wind development on its many ridges and, in so doing, reduce the mortality risk faced by 


the federally threatened and state endangered bat species who rely on the hibernaculum, 


as well as protect natural character of the many nearby recreational resources.  This is 


consistent with the principal values and goals of the CLUP.   


 For all of the above reasons, I respectfully request that the Commission find that 


removal of Milton Township from the expedited permitting area for wind development 


satisfies the Legislative standards and enact a rule removing Milton Township. 
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Dated: August 29, 2016    


      _________________________________ 


      Sarah A. McDaniel, Maine Bar No. 9506 


      Attorney for Petitioner Violetta Wierzbicki and 


      Peter Fetchko and Warren Hillquist 


 


DOUGLAS MCDANIEL CAMPO & SCHOOLS, LLC, PA 


90 Bridge Street, Suite 100 


Westbrook ME 04092 


(207) 591-5747 


smcdaniel@douglasmcdaniel.com  


 



mailto:smcdaniel@douglasmcdaniel.com
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Sarah A. McDaniel
Douglas McDaniel Campo & Schools LLC, PA
90 Bridge Street, Suite 100
Westbrook ME 04092
(o) 207-591-5747, x 115
(f)  207-591-5752
smcdaniel@douglasmcdaniel.com
www.mainelandlaw.com
www.douglasmcdaniel.com
 
Confidentiality Notice:  This communication is confidential and intended to be privileged pursuant to
applicable law. This message is intended only for the use of the individual to whom it is addressed
and may contain information that is privileged, confidential and exempt from disclosure under
applicable law. If the reader of this message is not the intended recipient, you are hereby notified
that any dissemination, distribution or copying of this communication is strictly prohibited. If you
have received this message in error, please notify us immediately by telephone (207) 591-5747 and
destroy any and all contents. Thank you.
IRS Notice: In accordance with I.R.S. Circular 230 we advise you that any tax advice in this email (or
in any attachment) is not intended or written to be used, and cannot be used, by any recipient for
the avoidance of penalties under federal tax laws. Thank you.
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STATE OF MAINE 
LAND USE PLANNING COMMISSION 

 
Substantive Review, Milton Township  )     REBUTTAL SUBMISSION ON 
Petition to Remove Milton from the Expedited )     BEHALF OF PETITION CIRCULATOR 
Permitting Area for Wind Energy Development )     AND LOCAL RESIDENTS 
 

 
 As previously noted, I represent Violetta Wierzbicki, landowner in Milton Township 

who was one of the lead circulators of the Petition to Remove Milton Township from the 

Expedited Permitting Area for Wind Energy Development.  I also represent Peter Fetchko 

and Warren Hillquist, residents of Woodstock who both own land in Milton and Woodstock 

where they reside on the sides of Champlain Mountain. 

 Only two issues require any rebuttal, one for each of the two criteria that this 

Commission must apply:   

(1) Does removal of Milton Township have an unreasonable adverse effect on the 

State’s ability to meet its wind capacity goals? 

(2) Is removal of Milton Township consistent with the principal values and goals of 

the Comprehensive Land Use Plan? 

35-A M.R.S. § 3453-A(3).   

TRANSMISSION CAPACITY LIMITATIONS SUPPORT THE CONCLUSION THAT 
REMOVAL OF MILTON WILL NOT UNREASONABLY IMPAIR THE STATE’S ABILITY TO 
MEET ITS WIND CAPACITY GOALS.   
 
 As the ISO-NE presentation indicates, transmission problems in Northern and 

Western Maine require the construction of new transmission infrastructure in order to 

accommodate continued expansion of wind development in these areas.  See ISO-NE slide 
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PDF page 3.1  Because ISO-NE is beginning to study this issue in 2016, it is unlikely that 

improvements to the interfaces will be constructed and fully operational in time to impact 

the 2020 wind goals.  See ISO-NE slide PDF pages 8 - 14. Consequently, the only goals that 

matter for the LUPC’s consideration are the State’s 2030 goals.  By 2030 (in 14 years) the 

State aims to have 3,000 MW of land-based wind capacity.   

 Because the only goal of pertinence is the 2030 goal, removing Milton Township 

from the expedited permitting area will not have any unreasonable adverse impact on the 

State’s ability to achieve its goal.  As noted in my August 22 testimony, the existing capacity 

without the Bryant-Chamberlain project exceeds Maine’s 2030 goals (see also ISO-NE slide 

PDF pages 11-12 with 3,631 MW pending requests), and ISO-NE won’t even start its review 

of the Bryant-Chamberlain project before 2018.  However, even in the unlikely event that 

the wind resource in Milton somehow becomes critical, the time from now to 2030 is 

sufficient for a developer to complete its preliminary analysis, then request re-addition of a 

specific project area back into the expedited permitting area, before submitting its 

application without unreasonably impairing the State’s 2030 goals. 

 The ISO-NE presentations note that “the first-in wind developers have exhausted 

limited existing system margins, resulting in more significant system upgrades for 

subsequent generators.”  ISO-NE slide PDF page 28.  This means that the real impediment 

to achieving the State’s wind goals is not whether or not Milton is available, but it is when 

the transmission infrastructure is upgraded.  Consequently, removal of Milton from the 

                                                           
1 References herein to “ISO-NE slide PDF” are to the PDF titled “govt_agencies_submission” posted 
to the LUPC website on August 22. 
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expedited permitting area will not unreasonably adversely affect the State reaching its 

2030 wind capacity goals. 

OBJECTIVE TESTIMONY ON THE HIBERNACULUM SUPPORTS THE CONCLUSION THAT 
REMOVAL OF MILTON TOWNSHIP IS CONSISTENT WITH THE CLUP 
 
 Maine IF&W staff noted that bats concentrate around their hibernacula – including 

within a 5 mile radius – during the winter and spring seasons at the start and end of their 

hibernating seasons.  IF&W PDF at page 56.2  Their objective testimony should have much 

greater weight than the assertions of EverPower’s consultant who tries to suggest that only 

activities within a quarter mile of the hibernaculum could have a negative impact.  Stantec 

PDF at page 4.3  Obviously, the mortalities at Spruce Mountain (which had the greatest bat 

fatality rate of all Maine wind projects in 2012, according to Stantec’s table) undermine any 

suggestion that distance from the proposed project on Bryant/Chamberlain Mountains is 

sufficient protection.  Stantec PDF at page 7.  Additionally, there are unprotected ridgelines 

on Mount Zircon, Little Mount Zircon and Bean Mountain within Milton Township that are 

much closer to the hibernaculum that pose an even greater threat to bats unless Milton 

Township is removed from the expedited area.  See LUPC staff map (at page 1 in PDF titled 

“Hearing Posters”). 

Maine IF&W go on to note that, following the white-nose syndrome outbreak, Maine 

is “left with remnant numbers of several Myotis bats for which any and all additional 

mortality should be avoided or minimized.”  IF&W PDF at page 57 (emphasis added). 

                                                           
2 References herein to “IF&W PDF at page” are to the PDF titled “govt_agencies_submission” posted 
to the LUPC website on August 22. 
 
3 References herein to “Stantec at page” are to the PDF titled “2016-08-22_SubRev_ 
MiltonRequestor_posthearing” posted to the LUPC website on August 22. 



 

4 
 

This is a pro-active approach to planning that favors avoiding any mortality risk for these 

depleted populations.  In contrast, Stantec’s focus on “very low levels of bat mortality” 

looks at deaths per turbine or deaths per megawatt.  Stantec PDF at 7.  This ignores the 

threatened and endangered status of these mammals for which even one death may have a 

significant adverse impact on the ability of the populations to rebound.  

Critically, Maine IF&W conclude that “The fate of Little Brown Bats and Northern 

Long-eared Bats is uncertain and losses that are avoidable may be considered ‘negligent’ 

take: a prohibition of the Maine Endangered Species Act.”  IF&W PDF at page 57 (emphasis 

added). 12 M.R.S. § 12808(1)(B) (Class E crime to negligently take a threatened or 

endangered species.)  The negligent take of threatened and endangered bat species may be 

permitted (at the development permit stage, not at the rezoning stage) if the Commissioner 

of IF&W approves an “incidental take” plan.  12 M.R.S. § 12808(3).  Notably, as part of the 

incidental take plan, the developer must demonstrate how it will “prevent, minimize and 

mitigate the individual and cumulative effects” of any incidental take.  12 M.R.S. § 

12808(3)(B)(3).  This is an echo of the “avoid, minimize, mitigate” approach to 

environmental harm that I discussed at the public hearing.   

The Maine IF&W’s statement that it will “thoroughly review” any wind development 

proposed near a hibernacula, and EverPower’s focus on new curtailment technology is a 

red herring.  IF&W PDF at 58; Stantec PDF at 8.  The LUPC need not determine whether 

those factors are sufficient to protect the Milton bats from wind development on Bryant 

Mountain, because there is no wind application pending review.  The effectiveness of any 

proposed mitigation is not an appropriate discussion in this proceeding.  While the IFW 

regulations and review will come into play at the stage of an actual development permit 
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application, at the planning and zoning stage where we find ourselves now, LUPC has the 

opportunity to prevent and avoid the risk of incidental take by removing Milton 

Township from the expedited permitting area.   

 Here, LUPC must determine whether removing Milton Township from the expedited 

permitting area is consistent with the CLUP.  Because doing so will significantly reduce the 

chance that wind will be proposed and developed in proximity to the Milton hibernaculum, 

removal of Milton is consistent with the CLUP’s principal values and goals, as summarized 

in my PowerPoint presentation at the hearing.   

CONCLUSION 

Removing Milton Township from the expedited permitting area will not have an 

unreasonable adverse effect on the ability of the State of Maine to meet its land-based wind 

capacity goals of 2,700 MW by 2020 and 3,000 MW by 2030.  The small adverse effect is 

completely reasonable in light of the significant wildlife resource that is directly threatened 

by wind turbines and the regional recreational resources. 

Removing Milton Township from the expedited permitting area will discourage 

wind development on its many ridges and, in so doing, reduce the mortality risk faced by 

the federally threatened and state endangered bat species who rely on the hibernaculum, 

as well as protect natural character of the many nearby recreational resources.  This is 

consistent with the principal values and goals of the CLUP.   

 For all of the above reasons, I respectfully request that the Commission find that 

removal of Milton Township from the expedited permitting area for wind development 

satisfies the Legislative standards and enact a rule removing Milton Township. 
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Dated: August 29, 2016    

      _________________________________ 

      Sarah A. McDaniel, Maine Bar No. 9506 

      Attorney for Petitioner Violetta Wierzbicki and 

      Peter Fetchko and Warren Hillquist 

 

DOUGLAS MCDANIEL CAMPO & SCHOOLS, LLC, PA 

90 Bridge Street, Suite 100 

Westbrook ME 04092 

(207) 591-5747 

smcdaniel@douglasmcdaniel.com  
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From: Alan Michka
To: Beyer, Stacie R
Subject: Milton rebuttal comments
Date: Monday, August 29, 2016 11:54:58 PM
Attachments: Rebuttal_comments_v2.pdf

Stacie, please make the attached comments available to the Commissioners.

Thank you.

Alan Michka
Lexington Twp.

mailto:alan.michka@gmail.com
mailto:Stacie.R.Beyer@maine.gov



August	29,	2016	
Rebuttal	comments	of	Alan	Michka	
RE:	Substantive	Review	–	Removal	of	Milton	Twp.	from	the	expedited	permitting	area	
 
Introduction	
 
I	am	offering	the	following	rebuttal	comments	to	oral	and	written	statements	made	by	
persons	opposing	the	removal	of	Milton	Twp.	from	the	expedited	permitting	area	
(expedited	area).	
	
Notably,	most	arguing	against	the	Milton	Twp.	removal	petition	failed	to	even	address	the	
specific	criteria	established	by	the	Legislature.		
	
1.	Criteria	A	and	B	were	not	correctly	applied	by	opponents	to	the	removal.	
	
A.)	Misapplication	of	Criterion	A	
	
These	goals	include	2,000	megawatts	(MW)	of	installed	capacity	by	2015,	and	2,700	MW	of	
installed	capacity	by	2020.	(Joy	Prescott,	Stantec)	
	
Neither	Prescott,	nor	others	commenting,	referenced	the	2030	wind	power	capacity	goal,	
the	only	goal	found	in	Criterion	A,	and	the	only	one	relevant	to	this	proceeding.	Prescott,	
and	several	other	commenters	addressed	only	the	goals	for	2015	and	2020	-	goals	that	are	
not	germane	to	this	review.	Other	commenters,	including	the	developer’s	representative,	
made	no	date	or	quantitative	reference	to	the	goal	at	all.		
	
Even	in	their	testimonies	on	the	wrong	capacity	goals,	no	specific	evidence	was	offered	to	
show	that	the	removal	of	Milton	from	the	expedited	area	would	have	a	significant	negative	
influence	on	the	State’s	ability	to	meet	those	goals,	much	less	the	2030	goal.		
	
A	lot	of	projects	in	Maine	bid	in	there	[Clean	Energy	RFP].	(Harry	Benson,	EverPower	Wind	
Holdings)	
	
Ironically,	Benson	did	provide	evidence	suggesting	that	the	removal	of	Milton	from	the	
expedited	area	would	be	consistent	with	Criterion	A.	He	correctly	noted	that	many	projects,	
not	including	his	company’s	Milton	proposal,	submitted	bids	in	the	recent	New	England	
Clean	Energy	Request	for	Proposals	(RFP).1	These	Maine	projects,	existing	and	proposed,	
represent	approximately	2,100	megawatts	of	wind	power	capacity	and	would	be	enough	to	
fulfill	Maine’s	2030	capacity	goal,	without	a	wind	project	in	Milton.2	
	
If	it’s	a	small	project	like	this	one…	(Harry	Benson,	EverPower	Wind	Holdings)	
	
Benson	further	demonstrated	that	a	Milton	wind	project	would	have	little	effect	on	the	
State’s	2030	wind	goal	by	confirming	that	his	company’s	proposed	40	megawatt	project	is	
“small”	compared	to	other	projects.	As	such,	it	would	have	little	relative	influence	on	







whether	or	not	the	State	meets	its	goal.	(Individual	projects	greater	than	200	megawatts	
accounted	for	90%	of	the	capacity	proposed	for	Maine	in	the	RFP)2	
B.)	Misapplication	of	Criterion	B	
	
For	this	criterion,	LUPC	must	evaluate	whether	keeping	wind	power	as	an	allowed	use	in	
Milton	Twp.	is	consistent	with	the	principal	values	and	goals	of	the	CLUP.	(Joy	Prescott,	
Stantec)	
	
I’d	like	to	take	a	few	minutes	to	illustrate	why	keeping	wind	power,	as	an	allowed	use,	is	
consistent	with	the	principal	values	of	the	CLUP.	(Joy	Prescott,	Stantec)	
	
Among	those	opposing	the	removal	of	Milton	from	the	expedited	area,	Prescott	provided	
the	most	detailed	comments	with	regard	to	the	values	and	goals	of	the	Comprehensive	
Land	Use	Plan	(CLUP).		The	problem	is	that,	along	with	other	commenters,	she	didn’t	
address	Criterion	B,	as	dictated	by	statute.	
	
Prescott	provided	written	and	oral	testimony	in	support	of	her	argument	that	keeping	
Milton	in	the	expedited	area	would	be	consistent	with	the	CLUP’s	values	and	goals.	But,	
that’s	not	what	the	statute	asks.	Criterion	B	asks	whether	or	not	removing	Milton	from	the	
expedited	area	is	consistent	with	the	CLUP’s	values	and	goals.	These	two	approaches	may	
sound	similar,	but	the	difference	between	them	is	quite	significant.	
	
We	don’t	know	what	Prescott	intended	when	she	used	the	wrong	criterion	in	her	
argument.	If	Prescott	is	asserting	that	keeping	Milton	in	the	expedited	area	is	consistent	
with	the	CLUP,	and,	therefore,	removing	it	must	necessarily	be	inconsistent	with	the	CLUP,	
she	provides	no	basis	for	her	logic.	Such	an	assertion	would	be	too	absolute,	and	does	not	
allow	for	consideration	that	both	-	removing	and	keeping	Milton	in	the	expedited	area	-	can	
be	consistent	with	the	CLUP.	In	any	case,	no	attempt	was	made	to	support	such	an	
assertion,	and	Prescott’s	argument	should	be	disregarded,	as	it	does	not	address	Criterion	
B	in	accordance	with	statute.	Therefore,	her	argument	is	not	relevant	to	this	review.	
	
Though	the	misuse	of	Criterion	B	by	Prescott	and	others	may	have	been	innocent	mistakes,	
the	criterion	must	be	addressed	correctly,	consistent	with	statute,	before	conclusions	about	
it	can	be	drawn.		
	
2.	Public	participation	opportunities	were	mischaracterized.	
	
DEP	includes	multiple	points	within	the	permitting	process	for	the	public,	including	
municipalities	and	non-profit	organizations,	to	provide	input	on	the	project.	(Joy	Prescott,	
Stantec)	
	
We	would	submit	an	application	to	DEP	at	that	time	and	there	would	be	a	complete	and	
robust	review	process	with	an	opportunity	of	the	public	and	agency	to	input	to	ensure	that	the	
project	is	permitted	only	if	it	is	appropriate	for	wind	energy	development	in	that	area.	(Harry	
Benson,	EverPower	Wind	Holdings)	
	
So,	again,	ample	opportunity	for	public	input.	(Juliet	Browne,	Verrill	Dana)	







	
This	topic	is	at	the	core	of	the	legislation	that	created	the	expedited	area	removal	process.	
The	Maine	Legislature	was	fully	informed	about	what	opportunities	existed	for	public	
participation	in	cases	of	expedited	wind	power,	and	they	recognized	that	these	were	
inadequate.	Thus,	the	removal	process	was	created	as	a	way	to	restore	a	meaningful,	
effective,	public	participation	opportunity,	while	preserving	the	opportunity	for	developers	
and	landowners	to	pursue	wind	projects	at	these	same	locations.	
	
Expedited	permitting	for	wind	projects	was	enacted	in	2008.	For	residents	and	property	
owners	of	the	Commission’s	jurisdiction,	it	resulted	in	the	denial	of	an	important	
opportunity	to	participate	in	wind	power	zoning	decisions.	Since	that	time,	grossly	
overstating	the	public’s	opportunity	to	factor	into	decisions	made	by	the	respective	
permitting	authority	has	been	an	ongoing	tactic	used	to	deflect	attention	away	from	this	
lack	of	opportunity	for	effective	participation.		
	
The	requestors	have	employed	that	tactic	in	these	proceedings,	presumably,	to	create	the	
illusion	that	the	public	has	a	substantial	opportunity	to	change	the	outcome	of	wind	project	
permitting	decisions.		
	
The	requestors’	comments	evoke	a	forum	for	generous	public	input	on	which	the	DEP	can	
base	its	permitting	decision.	They	project	discretionary	latitude	on	the	DEP	that	it	does	not	
have	in	permitting	decisions.	What	the	requestors	know,	but	don’t	include	in	their	
comments,	is	that	the	DEP	can	only	act	on	specific	pieces	of	information	directly	related	to	
the	technical	standards	on	which	a	development	permit	is	based.	This	effectively,	and	
severely,	restricts	the	public’s	realistic	chance	of	having	any	influence	on	permitting	
decisions.	
	
While	the	DEP	can	be	commended	for	its	accommodations	for	public	comment	during	the	
permitting	phase,	the	likelihood	of	the	public	providing	technical	information	resulting	in	a	
permit	denial	is	slim.	Despite	the	fact	that	many	of	the	existing	wind	projects	in	Maine	were	
quite	controversial	during	the	permitting	phase,	only	one	out	of	fourteen	applicants	failed	
to	secure	a	license	to	operate	as	a	result	of	a	permit	denial	under	expedited	permitting.3	
Public	participation	at	the	permitting	level	poses	little	risk	to	a	developer,	so	it’s	
understandable	that	they	would	want	to	retain	the	current	arrangement.	
	
The	DEP	is	not	a	zoning	authority.	It	does	not	have	the	freedom	to	consider	the	wide	range	
of	legitimate	issues	members	of	the	public	may	have	about	zoning	their	community	for	
grid-scale	wind	development.	None	of	the	permitting	criteria,	separately	or	combined,	are	
intended	to	determine	whether	wind	development	is	appropriate	for	the	affected	
community,	as	Benson	insists.	No	matter	how	inappropriate	a	wind	project	might	be,	or	
how	strongly	the	affected	community	opposes	it,	it	would	still	be	entitled	to	a	permit	if	it	
satisfied	the	applicable	criteria.	
	
So,	the	problem	is	not	the	DEP	or	the	permitting	process	itself.	The	problem	is	that	the	DEP	
permitting	process	is	the	wrong	place	to	consider	community	values,	perspectives,	and	a	
host	of	issues	not	included	under	the	DEP’s	permitting	criteria.	That	type	of	consideration	
can	only	take	place	before	the	Commission,	which	serves	as	the	zoning	authority	for	







residents	and	property	owners	in	its	jurisdiction.	However,	under	expedited	permitting	
rules,	residents	and	property	owners	are	blocked	from	this	more	appropriate	type	of	
participation.	This	is	exactly	the	problem	the	Legislature	was	attempting	to	resolve	by	
creating	the	removal	process.		
	
3.	A	removal	does	not	determine	appropriateness	of	development.	
	
If	the	Commission	were	to	remove	Milton	Twp.	from	the	expedited	permitting	area,	it	is	a	very	
clear	indication,	from	a	landscape	zoning	level,	that	the	area	is	not	appropriate	for	wind	
development.	(Juliet	Browne,	Verrill	Dana)	
	
If	LUPC	makes	the	findings	necessary	for	removal	it	will	be	an	indication	to	us	that	LUPC	does	
not	believe	the	area	is	appropriate	for	development.	(Harry	Benson,	EverPower	Wind	
Holdings)	
	
The	Legislature	did	not	ask	the	Commission	to	make	a	determination	about	any	given	
location’s	appropriateness	for	wind	development	during	the	removal	process.	Drawing	this	
conclusion	is	inconsistent	with	how	the	Legislature	addressed	this	subject	when	it	created	
the	removal	process.	
	
If	the	Legislature	had	intended	the	Commission	to	use	a	substantive	review	to	determine	
Milton’s	appropriateness	for	wind	development,	there	would	have	been	no	logical	reason	
to	continue	to	allow	for	the	addition	of	lands	in	Milton	to	the	expedited	area,	following	a	
removal,	under	Section	3453	(Additions	to	the	Expedited	Permitting	Area).	
	
On	the	contrary,	by	including	the	following	language	in	statute,	the	Legislature	took	an	
extraordinary	step	to	protect	a	landowner	or	developer	in	the	event	they	choose	to	petition	
the	Commission	for	the	addition	of	land	to	the	expedited	area,	subsequent	to	a	removal.	
Clearly,	the	Legislature	viewed	these	removals	and	additions	as	unique	processes	with	
significantly	different	purposes.	
	


The	removal	of	a	specified	place	from	the	expedited	permitting	area	under	this	subsection	
may	not	prejudice	any	subsequent	petition	presented	to	the	Maine	Land	Use	Planning	
Commission	to	add	the	specified	place	back	into	the	expedited	permitting	area	under	section	
3453.	(35-A	MRSA	§3453-A,	sub-§1.)	


 
Removing	Milton	from	the	expedited	area	is	a	means	of	restoring	a	missing	public	
participation	opportunity,	in	a	broader	wind	power	zoning	type	decision,	prior	to	the	
permitting	phase	of	development.	The	Legislature’s	actions	clearly	demonstrate	that	it	is	
not	intended	to	be	a	ruling	on	Milton’s	appropriateness	for	wind	development.	
	
4.	The	removal	and	addition	criteria	are	not	mirror	images	of	one	another.	
	
The	standards	for	removal	really	do	mirror	the	standards	for	adding	to	the	expedited	
[permitting	area].	(Juliet	Browne,	Verrill	Dana)	
	
The	statutory	criteria	for	adding	an	area	like	Milton	Twp.	to	the	expedited	permitting	area	







require	LUPC	to	find	that	doing	so	is	(i)	important	to	meeting	the	State’s	wind	energy	goals,	
and	(ii)	consistent	with	the	principal	values	and	goals	of	the	CLUP.	35-A	M.R.S.A.	§	3453.	These	
are	the	same	criteria	LUPC	is	considering	as	part	of	this	process.	(Joy	Prescott,	Stantec)	
	
These	comments	fail	to	recognize	the	literal,	functional,	and	contextual	differences	between	
the	criteria	in	Section	3453	(Additions	to	the	Expedited	Permitting	Area)	and	Section	3453-
A	(Removals	from	the	Expedited	Permitting	Area).	On	a	casual	glance,	the	criteria	used	in	
this	substantive	review	seem	remarkably	similar	to	those	found	in	Section	3453,	but	
distinct	and	important	differences	exist.			
	
Briefly,	one	section	contains	three	criteria	versus	two,	in	the	other.	The	goals	under	
consideration	in	each	section,	and	the	standard	for	evaluating	those	goals	are	different.	The	
actions	under	consideration	with	regard	to	CLUP	consistency	are	also	different.	
	
The	most	significant	difference,	however,	is	in	the	context	of	how	and	when	the	criteria	are	
used,	and	the	directions	given	to	the	Commission	by	the	Legislature.		
	
The	opportunity	for	residents	to	be	removed	from	the	expedited	area	was	important	to	the	
Legislature.	They	set	a	low	bar	for	removal.	They	made	challenges	to	the	removal,	using	the	
two	applicable	criteria,	an	exceptional	circumstance.	The	Legislature	made	the	removal	
imperative	once	the	Commission	determined	that	statutory	conditions	had	been	met.	
	
Under	the	addition	process,	every	addition	to	the	expedited	area	must	satisfy	the	three	
applicable	criteria.4	Still,	even	if	the	criteria	are	satisfied,	the	Legislature	did	not	make	the	
addition	imperative,	allowing	the	Commission	some	discretion	in	reaching	their	decision.	
	
Most	importantly,	the	Legislature	gave	specific	instructions	to	the	Commission	prohibiting	
them	from	showing	prejudice	in	an	addition	proceeding	that	involves	a	location	previously	
removed	under	the	Section	3453-A	removal	process.	(See	Section	3	above.)	Had	the	
Legislature	viewed	these	two	sets	of	criteria	as	mirror	images,	which	would	ultimately	lead	
to	the	same	conclusion,	there	would	have	been	no	logical	reason	to	specifically	include	this	
directive	in	statute.	
	
5.	The	scenic	evaluation	is	inappropriate.	
	
No	identified	scenic	resources	are	located	within	Milton,	such	as	lakes	or	ponds,	scenic	
byways,	state	or	national	parks,	viewpoints	within	national	forests,	or	structures	on	the	
National	Register	of	Historic	Places.	(Joy	Prescott,	Stantec)	
	
Pursuant	to	the	landscape-level	analysis	described	in	the	Overview,	there	are	no	recognized	
scenic	resources	in	Milton	Twp.,	and	the	closest	scenic	resource	with	potential	visibility	in	
LUPC	jurisdiction	is	in	Albany	Twp.	at	a	distance	of	more	than	10	miles.	A	detailed	survey	of	
scenic	and	cultural	resources,	including	a	visual	impact	assessment,	will	be	conducted	as	part	
of	any	permit	application	and	any	proposed	project	will	be	designed	to	minimize	adverse	
impacts	on	scenic	and	cultural	resources.	(Joy	Prescott,	Stantec)	
	
In	her	comments,	Prescott	inexplicably	uses	a	statutory	definition	of	scenic	resources	that	







applies	only	to	a	permit	proceeding	under	expedited	permitting	rules.5	By	doing	so,	her	
comments	give	the	impression	that	there	are	very	few	scenic	resources	in	the	Milton	area,	
and	that	those	which	do	exist	have	no	value	because	they’re	not	specifically	listed	in	the	
expedited	permitting	statute.			
	
As	background,	the	scenic	standards	for	expedited	wind	project	review,	as	crafted,	
significantly	limit	the	number	and	type	of	scenic	resources	that	can	be	considered	in	a	
permit	review.	In	turn,	this	greatly	decreases	the	possibility	that	the	scenic	impacts	of	a	
wind	project	will	prevent	it	from	receiving	a	development	permit.		
	
Public	comments	in	this	substantive	review	reveal	there	are	many	scenic	resources	in	the	
Milton	area,	which	are	important	to	residents,	property	owners	and	visitors.	Though	
Prescott	inappropriately	conflates	the	criteria	for	expedited	permitting	with	those	
pertinent	to	this	review,	in	doing	so,	she	indirectly	points	out	that	the	scenic	resources	
valued	by	Milton	area	citizens	would	be	disregarded	as	insignificant	under	expedited	
permitting’s	limited	and	more	permissive	scenic	standard.	This	further	illustrates	why	it	is	
important	to	return	the	missing	opportunity	for	effective	public	participation	by	removing	
Milton	from	the	expedited	area.	
	
The	expedited	permitting	standards	are	not	relevant	to	the	CLUP	or	this	substantive	
review,	and	Prescott	has	not	given	any	basis	for	using	them	here.	Her	scenic	description	
relies	on	a	scenic	standard	that	enhances	her	argument,	but	has	no	relation	to	this	
proceeding	and	could	easily	mislead	the	Commission	to	erroneous	conclusions.	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	







	
Notes	and	References	


	
1.			 https://cleanenergyrfp.com	
2.		 https://cleanenergyrfp.com/bids/	and	
	 http://bangordailynews.com/2016/02/01/business/cmp-emera-proposal-would-
	 double-maine-wind-power	
3.	 The	Bowers	Mt.	wind	project	was	first	denied	a	permit	by	the	Land	Use	Regulation	
	 Commission.	After	the	DEP	assumed	authority	for	expedited	wind	power	permitting,	
	 a	new	application	was	submitted,	and	was	also	denied	by	the	Department.	
4.	 Public	Law	2015,	Chapter	265	eliminated	the	first	criteria	under	Section	3453,	
	 Additions	to	the	expedited	permitting	area,	for	petitions	involving	locations	that	
	 were	previously	removed	from	the	expedited	area	without	substantive	review.	
5.	 http://legislature.maine.gov/legis/statutes/35-A/title35-Asec3451.html	
	







August	29,	2016	
Rebuttal	comments	of	Alan	Michka	
RE:	Substantive	Review	–	Removal	of	Milton	Twp.	from	the	expedited	permitting	area	
 
Introduction	
 
I	am	offering	the	following	rebuttal	comments	to	oral	and	written	statements	made	by	
persons	opposing	the	removal	of	Milton	Twp.	from	the	expedited	permitting	area	
(expedited	area).	
	
Notably,	most	arguing	against	the	Milton	Twp.	removal	petition	failed	to	even	address	the	
specific	criteria	established	by	the	Legislature.		
	
1.	Criteria	A	and	B	were	not	correctly	applied	by	opponents	to	the	removal.	
	
A.)	Misapplication	of	Criterion	A	
	
These	goals	include	2,000	megawatts	(MW)	of	installed	capacity	by	2015,	and	2,700	MW	of	
installed	capacity	by	2020.	(Joy	Prescott,	Stantec)	
	
Neither	Prescott,	nor	others	commenting,	referenced	the	2030	wind	power	capacity	goal,	
the	only	goal	found	in	Criterion	A,	and	the	only	one	relevant	to	this	proceeding.	Prescott,	
and	several	other	commenters	addressed	only	the	goals	for	2015	and	2020	-	goals	that	are	
not	germane	to	this	review.	Other	commenters,	including	the	developer’s	representative,	
made	no	date	or	quantitative	reference	to	the	goal	at	all.		
	
Even	in	their	testimonies	on	the	wrong	capacity	goals,	no	specific	evidence	was	offered	to	
show	that	the	removal	of	Milton	from	the	expedited	area	would	have	a	significant	negative	
influence	on	the	State’s	ability	to	meet	those	goals,	much	less	the	2030	goal.		
	
A	lot	of	projects	in	Maine	bid	in	there	[Clean	Energy	RFP].	(Harry	Benson,	EverPower	Wind	
Holdings)	
	
Ironically,	Benson	did	provide	evidence	suggesting	that	the	removal	of	Milton	from	the	
expedited	area	would	be	consistent	with	Criterion	A.	He	correctly	noted	that	many	projects,	
not	including	his	company’s	Milton	proposal,	submitted	bids	in	the	recent	New	England	
Clean	Energy	Request	for	Proposals	(RFP).1	These	Maine	projects,	existing	and	proposed,	
represent	approximately	2,100	megawatts	of	wind	power	capacity	and	would	be	enough	to	
fulfill	Maine’s	2030	capacity	goal,	without	a	wind	project	in	Milton.2	
	
If	it’s	a	small	project	like	this	one…	(Harry	Benson,	EverPower	Wind	Holdings)	
	
Benson	further	demonstrated	that	a	Milton	wind	project	would	have	little	effect	on	the	
State’s	2030	wind	goal	by	confirming	that	his	company’s	proposed	40	megawatt	project	is	
“small”	compared	to	other	projects.	As	such,	it	would	have	little	relative	influence	on	



whether	or	not	the	State	meets	its	goal.	(Individual	projects	greater	than	200	megawatts	
accounted	for	90%	of	the	capacity	proposed	for	Maine	in	the	RFP)2	
B.)	Misapplication	of	Criterion	B	
	
For	this	criterion,	LUPC	must	evaluate	whether	keeping	wind	power	as	an	allowed	use	in	
Milton	Twp.	is	consistent	with	the	principal	values	and	goals	of	the	CLUP.	(Joy	Prescott,	
Stantec)	
	
I’d	like	to	take	a	few	minutes	to	illustrate	why	keeping	wind	power,	as	an	allowed	use,	is	
consistent	with	the	principal	values	of	the	CLUP.	(Joy	Prescott,	Stantec)	
	
Among	those	opposing	the	removal	of	Milton	from	the	expedited	area,	Prescott	provided	
the	most	detailed	comments	with	regard	to	the	values	and	goals	of	the	Comprehensive	
Land	Use	Plan	(CLUP).		The	problem	is	that,	along	with	other	commenters,	she	didn’t	
address	Criterion	B,	as	dictated	by	statute.	
	
Prescott	provided	written	and	oral	testimony	in	support	of	her	argument	that	keeping	
Milton	in	the	expedited	area	would	be	consistent	with	the	CLUP’s	values	and	goals.	But,	
that’s	not	what	the	statute	asks.	Criterion	B	asks	whether	or	not	removing	Milton	from	the	
expedited	area	is	consistent	with	the	CLUP’s	values	and	goals.	These	two	approaches	may	
sound	similar,	but	the	difference	between	them	is	quite	significant.	
	
We	don’t	know	what	Prescott	intended	when	she	used	the	wrong	criterion	in	her	
argument.	If	Prescott	is	asserting	that	keeping	Milton	in	the	expedited	area	is	consistent	
with	the	CLUP,	and,	therefore,	removing	it	must	necessarily	be	inconsistent	with	the	CLUP,	
she	provides	no	basis	for	her	logic.	Such	an	assertion	would	be	too	absolute,	and	does	not	
allow	for	consideration	that	both	-	removing	and	keeping	Milton	in	the	expedited	area	-	can	
be	consistent	with	the	CLUP.	In	any	case,	no	attempt	was	made	to	support	such	an	
assertion,	and	Prescott’s	argument	should	be	disregarded,	as	it	does	not	address	Criterion	
B	in	accordance	with	statute.	Therefore,	her	argument	is	not	relevant	to	this	review.	
	
Though	the	misuse	of	Criterion	B	by	Prescott	and	others	may	have	been	innocent	mistakes,	
the	criterion	must	be	addressed	correctly,	consistent	with	statute,	before	conclusions	about	
it	can	be	drawn.		
	
2.	Public	participation	opportunities	were	mischaracterized.	
	
DEP	includes	multiple	points	within	the	permitting	process	for	the	public,	including	
municipalities	and	non-profit	organizations,	to	provide	input	on	the	project.	(Joy	Prescott,	
Stantec)	
	
We	would	submit	an	application	to	DEP	at	that	time	and	there	would	be	a	complete	and	
robust	review	process	with	an	opportunity	of	the	public	and	agency	to	input	to	ensure	that	the	
project	is	permitted	only	if	it	is	appropriate	for	wind	energy	development	in	that	area.	(Harry	
Benson,	EverPower	Wind	Holdings)	
	
So,	again,	ample	opportunity	for	public	input.	(Juliet	Browne,	Verrill	Dana)	



	
This	topic	is	at	the	core	of	the	legislation	that	created	the	expedited	area	removal	process.	
The	Maine	Legislature	was	fully	informed	about	what	opportunities	existed	for	public	
participation	in	cases	of	expedited	wind	power,	and	they	recognized	that	these	were	
inadequate.	Thus,	the	removal	process	was	created	as	a	way	to	restore	a	meaningful,	
effective,	public	participation	opportunity,	while	preserving	the	opportunity	for	developers	
and	landowners	to	pursue	wind	projects	at	these	same	locations.	
	
Expedited	permitting	for	wind	projects	was	enacted	in	2008.	For	residents	and	property	
owners	of	the	Commission’s	jurisdiction,	it	resulted	in	the	denial	of	an	important	
opportunity	to	participate	in	wind	power	zoning	decisions.	Since	that	time,	grossly	
overstating	the	public’s	opportunity	to	factor	into	decisions	made	by	the	respective	
permitting	authority	has	been	an	ongoing	tactic	used	to	deflect	attention	away	from	this	
lack	of	opportunity	for	effective	participation.		
	
The	requestors	have	employed	that	tactic	in	these	proceedings,	presumably,	to	create	the	
illusion	that	the	public	has	a	substantial	opportunity	to	change	the	outcome	of	wind	project	
permitting	decisions.		
	
The	requestors’	comments	evoke	a	forum	for	generous	public	input	on	which	the	DEP	can	
base	its	permitting	decision.	They	project	discretionary	latitude	on	the	DEP	that	it	does	not	
have	in	permitting	decisions.	What	the	requestors	know,	but	don’t	include	in	their	
comments,	is	that	the	DEP	can	only	act	on	specific	pieces	of	information	directly	related	to	
the	technical	standards	on	which	a	development	permit	is	based.	This	effectively,	and	
severely,	restricts	the	public’s	realistic	chance	of	having	any	influence	on	permitting	
decisions.	
	
While	the	DEP	can	be	commended	for	its	accommodations	for	public	comment	during	the	
permitting	phase,	the	likelihood	of	the	public	providing	technical	information	resulting	in	a	
permit	denial	is	slim.	Despite	the	fact	that	many	of	the	existing	wind	projects	in	Maine	were	
quite	controversial	during	the	permitting	phase,	only	one	out	of	fourteen	applicants	failed	
to	secure	a	license	to	operate	as	a	result	of	a	permit	denial	under	expedited	permitting.3	
Public	participation	at	the	permitting	level	poses	little	risk	to	a	developer,	so	it’s	
understandable	that	they	would	want	to	retain	the	current	arrangement.	
	
The	DEP	is	not	a	zoning	authority.	It	does	not	have	the	freedom	to	consider	the	wide	range	
of	legitimate	issues	members	of	the	public	may	have	about	zoning	their	community	for	
grid-scale	wind	development.	None	of	the	permitting	criteria,	separately	or	combined,	are	
intended	to	determine	whether	wind	development	is	appropriate	for	the	affected	
community,	as	Benson	insists.	No	matter	how	inappropriate	a	wind	project	might	be,	or	
how	strongly	the	affected	community	opposes	it,	it	would	still	be	entitled	to	a	permit	if	it	
satisfied	the	applicable	criteria.	
	
So,	the	problem	is	not	the	DEP	or	the	permitting	process	itself.	The	problem	is	that	the	DEP	
permitting	process	is	the	wrong	place	to	consider	community	values,	perspectives,	and	a	
host	of	issues	not	included	under	the	DEP’s	permitting	criteria.	That	type	of	consideration	
can	only	take	place	before	the	Commission,	which	serves	as	the	zoning	authority	for	



residents	and	property	owners	in	its	jurisdiction.	However,	under	expedited	permitting	
rules,	residents	and	property	owners	are	blocked	from	this	more	appropriate	type	of	
participation.	This	is	exactly	the	problem	the	Legislature	was	attempting	to	resolve	by	
creating	the	removal	process.		
	
3.	A	removal	does	not	determine	appropriateness	of	development.	
	
If	the	Commission	were	to	remove	Milton	Twp.	from	the	expedited	permitting	area,	it	is	a	very	
clear	indication,	from	a	landscape	zoning	level,	that	the	area	is	not	appropriate	for	wind	
development.	(Juliet	Browne,	Verrill	Dana)	
	
If	LUPC	makes	the	findings	necessary	for	removal	it	will	be	an	indication	to	us	that	LUPC	does	
not	believe	the	area	is	appropriate	for	development.	(Harry	Benson,	EverPower	Wind	
Holdings)	
	
The	Legislature	did	not	ask	the	Commission	to	make	a	determination	about	any	given	
location’s	appropriateness	for	wind	development	during	the	removal	process.	Drawing	this	
conclusion	is	inconsistent	with	how	the	Legislature	addressed	this	subject	when	it	created	
the	removal	process.	
	
If	the	Legislature	had	intended	the	Commission	to	use	a	substantive	review	to	determine	
Milton’s	appropriateness	for	wind	development,	there	would	have	been	no	logical	reason	
to	continue	to	allow	for	the	addition	of	lands	in	Milton	to	the	expedited	area,	following	a	
removal,	under	Section	3453	(Additions	to	the	Expedited	Permitting	Area).	
	
On	the	contrary,	by	including	the	following	language	in	statute,	the	Legislature	took	an	
extraordinary	step	to	protect	a	landowner	or	developer	in	the	event	they	choose	to	petition	
the	Commission	for	the	addition	of	land	to	the	expedited	area,	subsequent	to	a	removal.	
Clearly,	the	Legislature	viewed	these	removals	and	additions	as	unique	processes	with	
significantly	different	purposes.	
	

The	removal	of	a	specified	place	from	the	expedited	permitting	area	under	this	subsection	
may	not	prejudice	any	subsequent	petition	presented	to	the	Maine	Land	Use	Planning	
Commission	to	add	the	specified	place	back	into	the	expedited	permitting	area	under	section	
3453.	(35-A	MRSA	§3453-A,	sub-§1.)	

 
Removing	Milton	from	the	expedited	area	is	a	means	of	restoring	a	missing	public	
participation	opportunity,	in	a	broader	wind	power	zoning	type	decision,	prior	to	the	
permitting	phase	of	development.	The	Legislature’s	actions	clearly	demonstrate	that	it	is	
not	intended	to	be	a	ruling	on	Milton’s	appropriateness	for	wind	development.	
	
4.	The	removal	and	addition	criteria	are	not	mirror	images	of	one	another.	
	
The	standards	for	removal	really	do	mirror	the	standards	for	adding	to	the	expedited	
[permitting	area].	(Juliet	Browne,	Verrill	Dana)	
	
The	statutory	criteria	for	adding	an	area	like	Milton	Twp.	to	the	expedited	permitting	area	



require	LUPC	to	find	that	doing	so	is	(i)	important	to	meeting	the	State’s	wind	energy	goals,	
and	(ii)	consistent	with	the	principal	values	and	goals	of	the	CLUP.	35-A	M.R.S.A.	§	3453.	These	
are	the	same	criteria	LUPC	is	considering	as	part	of	this	process.	(Joy	Prescott,	Stantec)	
	
These	comments	fail	to	recognize	the	literal,	functional,	and	contextual	differences	between	
the	criteria	in	Section	3453	(Additions	to	the	Expedited	Permitting	Area)	and	Section	3453-
A	(Removals	from	the	Expedited	Permitting	Area).	On	a	casual	glance,	the	criteria	used	in	
this	substantive	review	seem	remarkably	similar	to	those	found	in	Section	3453,	but	
distinct	and	important	differences	exist.			
	
Briefly,	one	section	contains	three	criteria	versus	two,	in	the	other.	The	goals	under	
consideration	in	each	section,	and	the	standard	for	evaluating	those	goals	are	different.	The	
actions	under	consideration	with	regard	to	CLUP	consistency	are	also	different.	
	
The	most	significant	difference,	however,	is	in	the	context	of	how	and	when	the	criteria	are	
used,	and	the	directions	given	to	the	Commission	by	the	Legislature.		
	
The	opportunity	for	residents	to	be	removed	from	the	expedited	area	was	important	to	the	
Legislature.	They	set	a	low	bar	for	removal.	They	made	challenges	to	the	removal,	using	the	
two	applicable	criteria,	an	exceptional	circumstance.	The	Legislature	made	the	removal	
imperative	once	the	Commission	determined	that	statutory	conditions	had	been	met.	
	
Under	the	addition	process,	every	addition	to	the	expedited	area	must	satisfy	the	three	
applicable	criteria.4	Still,	even	if	the	criteria	are	satisfied,	the	Legislature	did	not	make	the	
addition	imperative,	allowing	the	Commission	some	discretion	in	reaching	their	decision.	
	
Most	importantly,	the	Legislature	gave	specific	instructions	to	the	Commission	prohibiting	
them	from	showing	prejudice	in	an	addition	proceeding	that	involves	a	location	previously	
removed	under	the	Section	3453-A	removal	process.	(See	Section	3	above.)	Had	the	
Legislature	viewed	these	two	sets	of	criteria	as	mirror	images,	which	would	ultimately	lead	
to	the	same	conclusion,	there	would	have	been	no	logical	reason	to	specifically	include	this	
directive	in	statute.	
	
5.	The	scenic	evaluation	is	inappropriate.	
	
No	identified	scenic	resources	are	located	within	Milton,	such	as	lakes	or	ponds,	scenic	
byways,	state	or	national	parks,	viewpoints	within	national	forests,	or	structures	on	the	
National	Register	of	Historic	Places.	(Joy	Prescott,	Stantec)	
	
Pursuant	to	the	landscape-level	analysis	described	in	the	Overview,	there	are	no	recognized	
scenic	resources	in	Milton	Twp.,	and	the	closest	scenic	resource	with	potential	visibility	in	
LUPC	jurisdiction	is	in	Albany	Twp.	at	a	distance	of	more	than	10	miles.	A	detailed	survey	of	
scenic	and	cultural	resources,	including	a	visual	impact	assessment,	will	be	conducted	as	part	
of	any	permit	application	and	any	proposed	project	will	be	designed	to	minimize	adverse	
impacts	on	scenic	and	cultural	resources.	(Joy	Prescott,	Stantec)	
	
In	her	comments,	Prescott	inexplicably	uses	a	statutory	definition	of	scenic	resources	that	



applies	only	to	a	permit	proceeding	under	expedited	permitting	rules.5	By	doing	so,	her	
comments	give	the	impression	that	there	are	very	few	scenic	resources	in	the	Milton	area,	
and	that	those	which	do	exist	have	no	value	because	they’re	not	specifically	listed	in	the	
expedited	permitting	statute.			
	
As	background,	the	scenic	standards	for	expedited	wind	project	review,	as	crafted,	
significantly	limit	the	number	and	type	of	scenic	resources	that	can	be	considered	in	a	
permit	review.	In	turn,	this	greatly	decreases	the	possibility	that	the	scenic	impacts	of	a	
wind	project	will	prevent	it	from	receiving	a	development	permit.		
	
Public	comments	in	this	substantive	review	reveal	there	are	many	scenic	resources	in	the	
Milton	area,	which	are	important	to	residents,	property	owners	and	visitors.	Though	
Prescott	inappropriately	conflates	the	criteria	for	expedited	permitting	with	those	
pertinent	to	this	review,	in	doing	so,	she	indirectly	points	out	that	the	scenic	resources	
valued	by	Milton	area	citizens	would	be	disregarded	as	insignificant	under	expedited	
permitting’s	limited	and	more	permissive	scenic	standard.	This	further	illustrates	why	it	is	
important	to	return	the	missing	opportunity	for	effective	public	participation	by	removing	
Milton	from	the	expedited	area.	
	
The	expedited	permitting	standards	are	not	relevant	to	the	CLUP	or	this	substantive	
review,	and	Prescott	has	not	given	any	basis	for	using	them	here.	Her	scenic	description	
relies	on	a	scenic	standard	that	enhances	her	argument,	but	has	no	relation	to	this	
proceeding	and	could	easily	mislead	the	Commission	to	erroneous	conclusions.	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	



	
Notes	and	References	

	
1.			 https://cleanenergyrfp.com	
2.		 https://cleanenergyrfp.com/bids/	and	
	 http://bangordailynews.com/2016/02/01/business/cmp-emera-proposal-would-
	 double-maine-wind-power	
3.	 The	Bowers	Mt.	wind	project	was	first	denied	a	permit	by	the	Land	Use	Regulation	
	 Commission.	After	the	DEP	assumed	authority	for	expedited	wind	power	permitting,	
	 a	new	application	was	submitted,	and	was	also	denied	by	the	Department.	
4.	 Public	Law	2015,	Chapter	265	eliminated	the	first	criteria	under	Section	3453,	
	 Additions	to	the	expedited	permitting	area,	for	petitions	involving	locations	that	
	 were	previously	removed	from	the	expedited	area	without	substantive	review.	
5.	 http://legislature.maine.gov/legis/statutes/35-A/title35-Asec3451.html	
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