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 QUESTION PRESENTED 
Does the President have the authority, by 

executive order, to preclude a State from utilizing a pre-
hire labor agreement as a bid specification in all federally 
assisted State construction contracts without regard to the 
State’s circumstances, when Congress has authorized 
both the type of specification and the ability of the 
federal-aid agency to review specifications on a contract-
by-contract basis? 
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INTEREST OF AMICI CURIAE 
 

The States have an interest in the outcome of the 
case because the Presidential Executive Order’s blanket 
prohibition of the States’ use of a pre-hire labor 
agreement as a bid specification in all federally assisted 
construction contracts strips the States of a valuable labor 
relations tool in managing and implementing billions of 
dollars of transportation, housing, and other government 
projects. 

Such an agreement, known more commonly as a 
Project Labor Agreement (PLA), is an important vehicle 
for labor relations management that public agencies have 
at their disposal to minimize project disruption because 
the PLA helps ameliorate the frictions that can arise 
where union and non-union workers may be working at 
the same site, it brings stability and predictability to the 
execution of the work, and it assures an adequate supply 
of skilled labor and continuity of work in the face of local 
bargaining strikes or disputes that can arise on a project.  
A case-by-case analysis is always necessary, however, to 
determine its utility for any given project, as PLAs are 
neither always good for a project, as enthusiastic 
proponents often contend, nor are they always bad, as the 
Executive Branch has concluded by the issuance of the 
Executive Order.  Rather, its use is driven by a number of 
factors, including the strength of the labor movement in 
the project=s locale, the history of labor disputes, the 
availability of an adequate supply of skilled labor, the 
timetable for the project, and the presence or absence of 
PLAs on neighboring projects. 

With the stroke of a pen, however, this important 
instrument for labor relations stability has been stricken 
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from the project management options open to the States.  
In this case, the United States Department of 
Transportation mechanistically applied Executive Order 
13202 to deny the use of a PLA, which had been the 
object of months of study and comprehensive analysis by 
the State of Maryland’s construction manager, for 
replacement of the Woodrow Wilson Memorial Bridge 
(“Wilson Bridge”).  On a broader level, the Executive 
Branch has nullified the States’ ability to even consider a 
PLA in its choice of options when determining, in the 
circumstances of the particular federally assisted project 
at issue, the most effective manner for implementing that 
contract. 

Federal aid to State projects is important, but the 
burden of actually carrying out the work is shouldered by 
the States alone.  Except as the States may be constrained 
by Congress, they are entitled to employ all the means at 
their disposal to manage State owned federally assisted 
contracts in accordance with performance standards set 
by State law.  Review is warranted because the Executive 
Order unlawfully limits those means. 

REASONS FOR GRANTING REVIEW 
The petition should be granted because the Court 

of Appeals’ decision subjects State-owned contracts to 
broad policy-based restrictions that are inconsistent with 
federal law and this Court’s decisions.  In the case of the 
Wilson Bridge, the Executive Order contravenes the 
contract-by-contract approval of State specifications 
provided for by Title 23 of the United States Code, the 
National Labor Relations Act ("NLRA"), 29 U.S.C. §151 
et. seq., and this Court’s decision in Building and 
Construction Trades Council v. Associated Builders and 
Contractors, 507 U.S. 218 (1993) (Boston Harbor), 
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interpreting the NLRA as making PLAs available to 
States. 
1. THE DECISION BELOW AFFECTS SIGNIFICANT 

STATE PROCUREMENT INTERESTS AND IS 
INCONSISTENT WITH THE CONGRESSIONALLY 
ESTABLISHED SCHEME FOR OVERSIGHT ON 
FEDERALLY ASSISTED STATE PROJECTS. 
The State procurement contracts for the replacement of 

the Wilson Bridge are illustrative of the regulatory scheme 
that allows a State’s unique project-management interests to 
be taken into account in the exercise of federal oversight.  The 
Wilson Bridge  project involves a number of substantial 
federal aid highway contracts.  For its estimated one billion 
dollars in federal aid highway contracts, the State of 
Maryland’s construction manager negotiated a PLA in 
accordance with federal law.  That law specifically allows 
consideration, on a contract-by-contract basis, of the type of 
“specification” that the Executive Order prohibits. 

Pursuant to Title 23 of the United States Code, a State 
must “submit to the Secretary for approval such plans, 
specifications, and estimates for each proposed project as the 
Secretary may require.”  23 U.S.C. § 106(a)(1).  Design and 
other standards are established by 23 U.S.C. § 109.1  For 
highways, “construction work and labor in each State shall be 
performed under the direct supervision of the State 
transportation department and in accordance with the laws of 
that State and applicable Federal laws.”  23 U.S.C. § 114(a) 
(emphasis added).  Congress has thus recognized that approval 
of proposed projects in federally assisted procurements is to be 
carried out on an individualized basis. 

 
1  Consistent with this statutory guidance, the Secretary of 
Transportation has promulgated detailed regulations at 
Title 23 of the Code of Federal Regulations. 
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Conversely, Congress has failed to enact any law that 
remotely authorizes the federal government to establish the 
type of blanket prohibition that the Executive Order imposes 
with respect to the use of PLAs as a means of managing a 
federally assisted project.  The Court of Appeals concluded 
that no specific congressional authorization for the Executive 
Order was required because the order is qualified by the 
phrase “to the extent permitted by law.”  App. 7a.  While the 
court suggested three types of litigation that may be available 
to protect the State in the event the federal approval authority 
follows the President’s order in a manner not permitted by 
law, this ignores Congress’ demonstrated understanding that 
federal oversight is to be exercised with respect to the States’ 
administration of each federal aid contract, and its unique 
components. 
  Moreover, neither the federal grant of funds nor the 
Executive Order’s broad limitations on State procurement 
policy in any way lessen or remove the primary responsibility 
that Congress has imposed on the States to perform and be 
accountable for the timely completion of State projects, and to 
make other procurement decisions consistent with their best 
judgment. In the federal aid construction setting, Congress has 
placed that responsibility squarely upon the States as the 
agencies on the front line, presumably because of their greater 
and more detailed knowledge of the particular needs of the 
procurement.  By unilaterally forcing all State procurements to 
a single standard, regardless of the source, amount, or purpose 
of the federal funds that are the vehicle for the restriction, the 
Executive Order improperly overrides Congress’ 
understanding that the States are to provided the opportunity 
to establish specifications for each particular federally assisted 
project. 
II. A POLICY-BASED BAN ON PLA 

SPECIFICATIONS WITHOUT REGARD TO 
CIRCUMSTANCES IS REGULATORY ACTION 
THAT IS PREEMPTED BY THE NLRA. 
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    A.   The Executive Order constitutes regulatory 
action. 

The Court of Appeals erred in concluding that the 
Executive Order’s directive on PLAs was “proprietary” in 
nature and thus not subject to NLRA preemption because it 
does not have the affect of “regulating within a protected 
zone.”  Boston Harbor, 507 U.S. at 227.  The court held the 
Executive Order to be proprietary because “the Government 
unquestionably is the proprietor of its own funds, and when it 
acts to ensure the most effective use of those funds, it is acting 
in a proprietary capacity.” App. ___.  In contrast, the court 
stated, “[a] condition that the Government imposes in 
awarding a contract or in funding a project is regulatory only 
when, as the Supreme Court explained in Boston Harbor, it 
‘addresse[s] employer conduct unrelated to the employer’s 
performance of contractual obligations to the [Government].’”  
App. _____ (quoting Boston Harbor at 507 U.S. at 228-29).    
The test that the court applied to conclude that “Executive 
Order 13202 clearly constitutes proprietary action rather than 
regulation” (App. _____) is contrary to the standard set by this 
Court. 

The Court of Appeals’ standard merits review because 
it conflicts with this Court’s decisions by expanding the zone 
of “proprietary” conduct to embrace any condition imposed in 
the exercise of the spending power as long as it only affects 
conduct of the government contractor in the performance of 
the government contract.  This Court has never held that the 
only government purchasing conditions that are 
regulatory are those that affect employer conduct 
unrelated to the performance of its contractual obligations 
to the government.  On the contrary, this Court has made 
it clear that approving a government condition, “simply 
because it operates through [government] purchasing 
decisions . . . would make little sense.”  Wisconsin Dept. 
of Industry v. Gould, Inc., 475 U.S. 282, __ (1986). 
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The scope of regulatory conduct is thus much 
broader and includes purchasing restrictions that are 
“‘tantamount to regulation’ or policymaking.”  Boston 
Harbor 507 U.S. at 229.  Thus, a State’s bid specification 
“specifically tailored to one particular job” constitutes 
proprietary conduct, id. at 232, but a universal purchasing 
standard reflecting a general labor policy choice of the 
Executive to be implemented across the entire federal 
assistance structure can only be regulation. 

The Court of Appeals’ opinion not only 
misinterprets this Court’s decisions but also ignores its 
own prior precedent and by doing so, has also placed its 
standard in direct conflict with the other circuits that have 
decided this question.  See Dillingham Const. N.A., Inc. v. 
County of Sonoma, 190 F.3d 1034 (9th Cir. 1999), Cardinal 
Towing v. City of Bedford, Texas, 180 F.3d 686 (5th Cir. 
1999).  Petrey v. City of Toledo, 246 F.3d 548 (6th 
Cir.____); Sprint Spectrum L.P., v. Mills, 283 F.3d 404 (2nd 
Cir. 2002).  In Chamber of Commerce v. Reich, 74 F.3d 
1322 (D.C. Cir. 1996), for example, the court termed an 
Executive Order, which barred government contracts to 
contractors that use strike breakers, as one seeking “to set 
a broad policy governing the behavior of thousands of 
American companies and affecting millions of American 
workers. . . . It cannot be equated to the ad hoc 
contracting decision made by [the State] in seeking to 
clean up Boston Harbor.”  Id. at 1337.  The Executive 
Order at issue in this case imposes a substantively 
indistinguishable broad policy that affects all federally 
assisted projects. 

By draping the Executive Order’s ban on PLAs in 
proprietary cover the Court of Appeals has improperly 
disregarded this Court’s decisions and the decision-



 
 
 

 

8 

making contemplated by Congress.  A State cannot 
require a PLA on all construction projects, without regard 
to the circumstances, because such an approach would be 
regulatory under Boston Harbor and therefore preempted 
by the NLRA.  Likewise, an executive order that 
eliminates the ability of the State to utilize a PLA 
specification without regard to circumstances is 
regulatory and an unjustified expansion of executive 
authority into an arena acted upon by Congress.  A 
proprietary decision can only be made by considering the 
unique circumstances of each particular project.  The fiat 
approach of the Executive Order is, by its very nature, 
regulatory. 

B.   The Executive Order is subject to NLRA 
preemption. 

The NLRA preempts the Executive Order’s 
policy-based ban on the States’ use of PLAs in federally 
assisted projects because the Executive Order interferes 
directly with rights that the NLRA gives to owners and 
construction managers.  Section 8(e) of the NLRA 
protects the right of construction industry employers and 
unions to enter into restrictive subcontracting agreements 
for work to be done at the site of construction.2  This 
                                                 
2  29 U.S.C. ' 158(e).  Section 8(e) provides in relevant 
part: 

It shall be an unfair labor practice for any labor 
organization and any employer to enter into any 
contract or agreement, express or implied, whereby 
such employer ceases or refrains or agrees to cease 
or refrain from . . . doing business with any other 
person, and any contract or agreement entered into 
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Court has interpreted the proviso to protect only those 
agreements that are negotiated in the context of a 
collective bargaining relationship between the employer 
and the union(s) and, “in light of congressional references 
to the Denver Building Trades problem, possibly to 
common situs relationships on particular jobsites as 
well.@ Connell Co. v. Plumbers & Steamfitters Local 
100, 421 U.S. 616, 633 (1975). PLAs are, by definition 
Section 8(f) “pre-hire” agreements negotiated in, and 
addressed to the circumstances of, particular project job 
sites.  PLAs are particularly useful when, among other 
circumstances, union members “would be employed 
alongside nonunion subcontractors” and, thus, are 
addressed to the common situs problem contemplated by 
Connell.  Id. at 631.  

A State’s construction manager is therefore 
eligible and entitled under Section 8(e) to negotiate a 
PLA save only that it must be “an employer engaged in 
the construction industry.”  No limitation is expressed or 
implied in the statute that the construction manager must 
be acting independently (i.e., not on behalf of the owner). 
By definition, the construction manager is always the 
                                                                                                       

heretofore or hereafter containing such an 
agreement shall be to such extent unenforceable 
and void: Provided, That nothing in this subsection 
(e) shall apply to an agreement between a labor 
organization and an employer in the construction 
industry relating to the contracting or 
subcontracting of work to be done at the site of the 
construction, alteration, painting, or repair of a 
building, structure, or other work . .  
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owner’s agent. Since the affected owners here are the 
States, the Executive Order operates to prevent a class of 
construction managers from exercising their statutory 
entitlement. 

In addition, private project owners may qualify as 
parties eligible to negotiate a PLA if they can satisfy the 
Board-developed standards for being an employer in the 
construction industry.  See  Glen Falls Bldg. and Constr. 
Trades Council (Indek Energy Services), 325 NLRB No. 
204 (1998); (Chairman Gould concurring).  Indeed, as 
this Court stated in Boston Harbor, “[t]o the extent that a 
private purchaser may choose a contractor based upon 
that contractor=s willingness to enter into a prehire 
agreement, a public entity as a purchaser should be 
permitted to do the same.”  Boston Harbor, 507 U.S. at 
231.  The States should thus be eligible and entitled under 
Section 8(e) to negotiate a PLA.  

The essential and defining feature of a PLA is its 
project-wide application to all contractors.  With only a 
contractor-by-contractor option available under the 
Executive Order there can be no uniform application of 
the PLA’s conditions or its protections.  State bid 
specifications are the only vehicle for that project-wide 
application.  The Executive Order forbids both the States 
and their construction managers, however, from not only 
making such agreements and incorporating them into 
their project bid specifications, but also from even 
making a recommendation, like construction managers 
did in Boston Harbor and in the Woodrow Wilson Bridge 
project, that there should be a PLA on the project.  The 
Executive Order’s blanket edict forbids the State from 
doing so, without regard to the particular needs or 
circumstances prevailing at the project, and thus 
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effectively negates the potential for any PLA to be 
applied at any project receiving federal funds. 

The Executive Order therefore directly interferes 
with the rights established by the NLRA and prohibits 
“the very sort of labor agreement that Congress explicitly 
authorized [in '' 8(e) and (f)] and expected frequently to 
find.”  Boston Harbor, 507 U.S. at 233.  The Executive 
Order is invalid because the effect of its “denying an 
option to public owner-developers that is available to 
private owner-developers itself places a restriction on 
Congress= intended free play of economic forces 
identified in Machinists.”  Id. at 232.  The President has 
no authority to impose such a restriction. 
 CONCLUSION 

For the reasons stated, the Petition for a Writ of 
Certiorari should be granted. 
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