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I. EXECUTIVE SUMMARY


This Report is provided by the Attorney General to the Legislature pursuant to Maine’s Petroleum Market Share Act (“PMSA”), 10 M.R.S.A. §§ 1671 -1682.  The Report represents a view of competition in retail petroleum markets in Maine at the midpoint of calendar year 2006.  It is based on data reported to the Attorney General by petroleum wholesalers in accordance with the requirements of the statute.  Retail petroleum markets, whether for home heating oil or motor fuel, are local markets.  The data reported enable the Attorney General to determine numbers of competitors and their market shares.  On this basis a concentration index is calculated; such indices are reliable indicators of the competitive health of any given market.  

Having noted these limitations, the PMSA has become an essential part of the Attorney General’s antitrust enforcement capability in petroleum markets.  The ready availability of accurate data quantifying levels of concentration assists the Attorney General in a number of ways. Most importantly, it: (a) allows us to assess the whether a given market is susceptible to illegal collusive activity, and therefore bears more careful watching; (b) helps us determine, rapidly and efficiently, whether a proposed petroleum merger or acquisition may violate antitrust law; and (c) enables the Attorney General to reliably inform the Legislature concerning competitive trends, i.e., whether the level of competition in a given market is increasing or decreasing, as a basis for appropriate legislative recommendations, when needed.

In this Report, we classify home heating oil and motor fuel markets using the following nomenclature:  unconcentrated, or moderately, highly or extremely concentrated.  As a rule of thumb, unconcentrated markets are workably competitive; at the other end of the spectrum, those classified as extremely concentrated verge on monopoly.

Home heating oil.  Overall, this Report shows that, in mid-2006, home heating oil markets (“HHO”) were highly concentrated, displaying relatively low levels of competition.  Only a dozen of Maine’s thirty-three HHO markets fell into the unconcentrated or moderately concentrated categories.  Among these were a number of significant urban areas along the Interstate 95/Turnpike corridor, viz., Portland, Lewiston-Auburn, Augusta, Waterville and Bangor.  Rockland and Ellsworth provided additional havens of competition along the coast.  Otherwise, high levels of concentration prevailed.

Refiner dominance is a central concern of the PMSA program.  However, a refiner held a leading position in only two of thirty-three home heating oil markets and the second position in only two additional markets.  In both markets where it led, the refiner’s high market share was accompanied by worrisome levels of concentration.  Those markets (not identified here due to confidentiality constraints) bear close watching. On the other hand, we note that six of the ten most concentrated markets in the State were dominated by a single non-refiner retailer (albeit a different one in each market), each with a market share over 50%.  Market power on this scale counsels antitrust vigilance (careful monitoring to guard against collusive activity or anticompetitive mergers or acquisitions) whether the dominant player is a refiner or not.

Despite high levels of concentration in many markets, there is no immediate cause for alarm.  In general, Maine’s home heating oil markets have been stable, with median and average indices of competition holding steady across fourteen reporting periods, 1992- 2006.  While a few markets have exhibited a sustained decline in competition in recent years (e.g. Belfast), these instances have been offset by competitive gains elsewhere (e.g. Lincoln).  Again, it should be noted that competitive gains do not immediately translate into lower prices at the pump.  However, decreasing concentration and more competition certainly portend lower prices in the medium and long term.

Motor fuel.  With respect to motor fuel (“MFO”), the data again portrays relative overall stability; however, we discern gradual movement towards increasing levels of concentration, and declining competition.  The most concentrated county markets in the State are now Lincoln, Piscataquis, Oxford, Somerset and Franklin.  The highest levels of competition in motor fuel markets were observed in Waldo, Cumberland and York Counties.

A refiner played a much more substantial role in motor fuel than in home heating oil markets, holding the leading market share in nine of Maine’s sixteen counties, and the second-highest in four more.  Where high refiner market share is accompanied by high levels of concentration, there is cause for concern.  We are aware that a refiner held a market share above 35% in two highly concentrated markets.  
Recalling that our county markets are bird’s eye view proxies that understate competitive conditions on the ground, these high refiner market shares indicate a likelihood that the refiner dominates a number of local markets in these counties.  At the same time, as in home heating oil markets, it bears mention that at least two county MFO markets are dominated by non-refiner retailers with market shares above those registered by a refiner anywhere.  Under these conditions the Attorney General is ready to challenge any proposed acquisition that violates Maine’s merger statute;
 or to seek other appropriate remedies.

The relatively high levels of concentration and low levels of competition in some markets do not necessarily mean that Maine consumers are currently being forced to pay higher prices for product than their counterparts in other States.
  However, increasing concentration in a given market is a legitimate ground for concern even when it is not immediately accompanied by higher prices.  A trend toward concentration is likely to produce higher prices in the long term.  In the near term it could be accompanied by anticompetitive practices, such as predatory pricing.


A statewide perspective.  Statewide, some 48% of Maine’s heating oil volume was retailed by seven market participants.  Interestingly, the three leading players, each with a statewide share in the vicinity of 10% of total volume, had concentrated their effort in discrete areas of the State, rather than attempting to compete statewide.  One of the three was active in 17 of the 33 HHO markets, a second in 15 and the third in only nine.


Similarly, with respect to motor fuel, approximately 47% of total volume was retailed by seven leading market participants.  Of these, only one, a refiner, was active in all sixteen counties.  Its closest rival was active in fourteen, and another participant in twelve counties.

Legislative recommendation.  The PMSA is a valuable early warning system. It provides data that permit the Attorney General to identify areas of the State where high levels of concentration enhance the possibility that illegal collusive activity, or illegal mergers or acquisitions could occur.  The data themselves offer a treasure trove of evidence relevant in any ensuing merger case, and could prove useful in other enforcement contexts as well.  The PMSA also enables the Attorney General to inform the Legislature on a current basis about market trends, and to formulate and recommend appropriate legislation, if necessary.  
Repeal of the PMSA at this time would be inadvisable.  No adjustments are currently needed.  Accordingly, we do not recommend or request any legislative action.
Appendices.  Our annual PMSA report routinely attaches two appendices.  Appendix A is a map showing home heating oil geographic market areas as we have defined them.  Appendix B is an explanation of the Herfindahl-Hirschman Index.
This year, we add Appendix C, providing an abbreviated preview of a report on the structure of northeast petroleum markets which will be issued later in the spring.  The report was jointly commissioned by the Attorneys General of five northeastern States, including Maine.

II. INTRODUCTION

The central purpose of Maine’s Petroleum Market Share Act (“PMSA”), 10 M.R.S.A.  §§ 1671 -1682, is to provide the Attorney General with the ability to monitor levels of concentration in Maine’s retail petroleum markets on a current basis.  The perception that this monitoring function was both advisable and necessary arose out of a concern that a refiner or refiners could use the advantage conferred by vertical integration
 to stake out a dominant position in Maine’s retail petroleum markets, through a program of acquisitions, or otherwise.  Indeed, the PMSA was adopted as a moderate alternative to so-called “divorcement” legislation, which would have barred refiners from Maine’s retail petroleum markets altogether.

Before describing the utility of the data and indices of concentration yielded by the PMSA analysis, a word of introductory explanation about the significance and limitations of indices of concentration in general may be helpful.  First, a high level of concentration in a particular local market does not necessarily mean that anyone has engaged in illegal activity.  Even a monopoly market share may be acquired by entirely legal means.  

However, the more concentrated a market becomes, the more susceptible it is to abuse of monopoly or quasi-monopoly market power for oppressive or exclusionary purposes, in violation of 10 MRSA  §1102 (barring monopolization).  By the same token, the fewer the number of competitors in any given market, the easier it becomes for those competitors to engage in illegal collusive activity such as price-fixing or market allocation in violation of 10 MRSA  §1101 (barring combinations in restraint of trade).  

Further, the pre-existing level of concentration in an affected market, although not by itself determinative, is an important factor in assessing the legality of a proposed merger or acquisition under Maine’s merger statute, 10 MRSA  §1102-A.  That law bars mergers and acquisitions whose effect “may be to substantially to lessen competition.”  
Conversely, a low level of concentration in a given market does not automatically translate into lower prices.  Prices are driven by a number of variable factors. The number of competitors and the size of their shares is one such factor, but these facts are not by themselves determinative, and therefore cannot be used to predict comparative pricing in different markets.

Under the PMSA, the Attorney General reports to the Legislature annually.  The required report comprises two elements: first, a recommendation concerning the need for further legislation; and second, an assessment of “the concentration of retail outlets in the State or in sections of the State.”  The required report may not disclose the identity of any particular retailer or retail outlet. Id.

III.  LEVELS OF CONCENTRATION IN MAINE’S RETAIL PETROLEUM MARKETS

A. Methodology


The methodology employed by the Attorney General to assess levels of concentration in Maine’s retail petroleum markets, as reflected in this report, is essentially the same methodology used by the U.S. Department of Justice, the Federal Trade Commission and the Attorneys General of the several states in evaluating the legality of any given merger or acquisition under applicable antitrust law.  The Attorney General’s office has developed a familiarity with, and expertise in the required analysis through experience in enforcing Maine’s merger law, 10 M.R.S.A. § 1102-A, over the past thirty years.
1. Market Definition.  The first step in this analysis is to determine the relevant 
line or level of commerce, as well as to define the relevant product and geographic markets.  This Report focuses primarily on two product markets, those for home heating oil and motor fuel as defined in the PMSA, at the retail level.  Home heating oil is defined as “#2 fuel oil sold for heating residential, industrial or commercial space or water.”  Motor fuel “means internal combustion fuel sold for use in motor vehicles” as more fully defined in 29 M.R.S.A. § 1(7).  See 10 M.R.S.A. § 1672(3) and (4).


The relevant geographic markets are more problematic.  In layman’s terms, the task of defining the relevant geographic market is essentially one of determining who competes against whom in a given locality or region.  Few markets can be geographically delineated with absolute certainty that the chosen contours accurately reflect human economic behavior.  For better or for worse, the task of defining a geographic market will always be one of approximation.


The Attorney General has taken quite different approaches to defining geographic markets within the State for home heating oil on the one hand, and motor fuel on the other, for purposes of this report.  In the case of home heating oil, we conducted a series of interviews with a number of persons knowledgeable in and about the petroleum industry in this state.  On this basis, we divided the State into thirty-three separate geographic markets intended to fairly approximate economic and competitive realities.  A map depicting these markets is attached hereto as Appendix A.  Recent antitrust review of mergers and acquisitions suggests that a few of these markets may have expanded somewhat or combined with other markets over the past decade; accordingly, the level of competition which actually exists may be understated in some instances in this report.
  We retain the thirty-three markets originally identified for purposes of this report in order to permit apples-to-apples comparisons in evaluating trends.  However, for purposes of evaluating any proposed merger or acquisition, an approach to geographic market definition other than that reflected in this report may be more appropriate.

Markets for motor fuel within the State operate differently from those for home heating oil.  While home heating oil markets typically encompass a geographic region, however limited -- for example, the St. John Valley or Mount Desert Island -- motor fuel markets are more localized.  The task before us here, however, is not the analysis of a merger in a local market.  We have determined that for purposes of monitoring broad trends in levels of concentration across the State, it is sufficient to employ Maine’s sixteen counties as hypothetical geographic markets for motor fuel.
  Wherever a trend toward concentration is observed within these hypothetical markets, a fuller and more accurate analysis can be brought to bear, as needed, in order to pinpoint the geographic sources of the trend.

2. Herfindahl-Hirschman Index.  No market is perfectly competitive, and there 
are varying degrees of competition.  One of the most important factors affecting competition in a given market is the level of concentration.
  Concentration is measured by two factors:  the number of competitors in the market and the size of their market share.  Federal and state antitrust agencies (including this office) employ the Herfindahl-Hirschman Index to measure market concentration.
  The index is arrived at by squaring the market shares of all the competitors in a given market, then totaling the squares.  This simple mathematical device expresses the insight that market power increases exponentially in proportion to market share.  Federal antitrust guidelines used by this office in merger enforcement indicate that a market with an index of 1000 or less should be viewed as unconcentrated (and therefore likely to function competitively).
  A market with an index between 1000 and 1800 is described as moderately concentrated; while any index over 1800 is termed highly concentrated.
  A market in the highly concentrated category is subject to a high degree of market power, unless the effects of high concentration are mitigated by other factors, such as ease of entry.


We have used the Herfindahl-Hirschman Index in this report to quantify, compare and evaluate levels of concentration in Maine’s retail petroleum markets.  Our analysis of levels of concentration in home heating oil markets tracks the categories reflected in federal guidelines.  Thus, a home heating oil market with an index under 1000 is referred to as “unconcentrated;” an index in the 1000 -1800 range is described as “moderately concentrated;” and an index in the 1800 -2500 range is termed “highly concentrated.”  For markets above 2500 points, we add the appellation “extremely concentrated.”

For motor fuel markets we have employed different categories to reflect the fact that the county geographic markets arbitrarily used to facilitate the analysis inevitably understate levels of concentration.  Thus, for motor fuel, an index below 500 is described as “unconcentrated;” 500 -1000 is termed “moderately concentrated,” and 1000 -1800 is “highly concentrated.”  The “extremely concentrated” designation is reserved for motor fuel markets scoring above 1800 points.


B.
Levels of Concentration

Data assembled from reports submitted by wholesalers and refiners pursuant to the PMSA have permitted us to calculate the annual gallonage supplied to each home heating oil and motor fuel retailer and retail outlet located in the State.  These annual gallonage figures, in turn, provide the basis for arriving at the percentage market shares held by each retailer in every geographic market in the State.  We have calculated concentration indices by squaring the percentage market shares arrived at for each competitor, and deriving a total figure for each market.  These index figures are set forth in attachments to this report.
1.
Overview:  Retail Home Heating Oil Markets.
Levels of concentration and competition.  Levels of concentration in Maine’s retail home heating oil markets remain relatively high.  This year, only one of the State’s 33 home heating oil markets, Lewiston-Auburn, qualified for the “unconcentrated” appellation (index below 1000).  Eleven additional markets exhibited moderate levels of concentration (index between 1000 and 1800), viz., Bangor, Augusta, Portland, Ellsworth, Lincoln, Rockland, Skowhegan, Waterville, Rumford-Rangeley, Bridgton and Gray.  At the other end of the spectrum, seven markets showed high levels of concentration (index between 1800 and 2500), while the remaining 14 markets fell into the “extremely concentrated” category, with index totals over 2500 points each.  The ten most concentrated markets in the State are:  South Paris, St. John Valley, Sanford, Woodland-Calais, Bethel, Jackman-Greenville, Cherryfield-Machias, Dover-Foxcroft, Jay, and Mount Desert,
 in that order (i.e., starting with the most concentrated).

Geographic observations.  Several geographic generalizations can be made based on this year’s data.  Urban centers along the Interstate 95/Turnpike corridor south of Aroostook and north of Biddeford, including Portland, Lewiston-Auburn, Augusta, Waterville, and Bangor were unconcentrated or only moderately concentrated, with the sole exception of Pittsfield-Newport (highly concentrated).

Coastal sections had mixed results.  Moving from south to north, Biddeford-Saco and York were highly concentrated; Portland (as noted above) among the more competitive markets in the State; Bath-Brunswick and the Midcoast again highly concentrated; Rockland and Ellsworth relatively competitive with a more concentrated Belfast sandwiched between them.  Mt. Desert as well as downeast markets remain extremely concentrated.  Most markets along Maine’s western and southern borders (with the single exception of Bridgton) remain highly to extremely concentrated.  In general, northern Maine and the remote interior also remain highly to extremely concentrated.  Here, Lincoln’s sustained improvement represents a bright spot which in time can be expected to exert downward pressure on prices.

Gains, losses and trends.  This year, significant deterioration in competitive conditions compared to last year was registered in Maine’s two most concentrated markets, South Paris (up 1285 points to 6903, among the highest indices recorded in any Maine market in the past 14 years), and Mt. Desert (up 708 points to 4682, easily the highest index recorded for this market).  These were offset by sharp improvement in two other markets, Sanford (down 1619 points to 3990 – still leaving Sanford the third most concentrated market in the State -- and Cherryfield-Machias (down 1041 points and still the sixth most concentrated market).

Steady though less dramatic declines in competition (with increasing concentration) are observable over the past several years in Belfast (until 2003 one of the most competitive markets in Maine, now eleventh highest level of concentration), Dover-Foxcroft and Woodland-Calais.  On the other hand, sustained improvement over time has been registered in Bridgton (now eleventh lowest in concentration with an index under 1800 for two years in a row); Limerick (steady progress in attaining its lowest index ever, 1927, this year); Lincoln and Rumford-Rangeley (the latter two, both also below 1800 points, are now among the ten most competitive markets in the State).

Consistently low scores for concentration across all fourteen reporting periods have been achieved by Augusta, Portland, Bangor, Skowhegan and Rockland; the five markets with the worst records across all reporting periods are South Paris, Sanford, Bethel, York and Jay.
Overall, the data accumulated during this period present a picture of relative stability.  Average and median levels of concentration have held remarkably steady over time.  For example, this year’s average (2415) and median (2353) indices of concentration both remain within 400 points of the lowest figures recorded.

Refiner position.  Of 33 markets statewide, a refiner led the field with the highest market share in only two (down from three last year, and four two years ago).  In both of these the refiner held a market share in excess of 40%, contributing to high levels of concentration.  These markets merit and will receive special vigilance.

Strikingly, however, of the ten most concentrated markets in the State, a refiner commanded significant market share (15% or more) in only three; and led the field in only one of those.  In the other eight, refiner presence was either very modest or nonexistent.   On the other hand, six of the ten most concentrated markets in the State are dominated by a single non-refiner retailer (a different one in each instance) with a market share exceeding 50% (in one of these, exceeding 80%).

While a refiner held market shares exceeding 25% in three markets, this statistic was matched by four non-refiner retailers.  Accordingly, there is no current indication of refiner dominance, except in two of the 33 local HHO markets we have delineated.  While we will watch these few markets carefully, we would not want any market participant to interpret our observations in this report as a signal to limit their competitive effort in HHO markets statewide.

A statewide perspective.  This year, for the first time, we are assessing the relative positions of leading participants in petroleum markets statewide.  Of course, the State is not a unitary market in an economic sense.  Nevertheless, calculating statewide market shares for leading players may provide insights into the likely future evolution of Maine’s petroleum markets.  We plan to make corresponding calculations for future years as well as past periods to be enable us to discern, comment on and suggest responses to emerging trends.

Statewide, some 48% of Maine’s heating oil volume was retailed by seven market participants.  Interestingly, the three leading players, each with a statewide share in the vicinity of 10% of total volume, had concentrated their effort in discrete areas of the State, rather than attempting to compete statewide.  One of the three was active in 17 of the 33 HHO markets, a second in 15 and the third in only nine.

Two other major players (one of them a refiner) with statewide shares around 6% had followed a different approach, with one of them active in 29 of 33 markets, the other in 27.  Rounding out the top seven were two smaller and more localized competitors, each with a share around 2% statewide.  One of these was active in seven markets, the other in only four.


This statewide configuration does not ring warning bells or raise red flags.  It does suggest, however, that currently, market power is more likely to reside in the top three competitors, with their more concentrated focus on particular local markets.


Conclusion.       The Attorney General is concerned by the generally high levels of concentration in this industry.
  That concern is heightened by negative trends in some markets.
  Increasing refiner dominance has contributed to increasing concentration in two local HHO markets.  On the other hand, it must also be observed that in a few HHO markets, increasing refiner participation has had a demonstrably beneficial short-term effect, jump-starting competition.  Certainly, dominance of local markets is not limited to refiners.

We suspect that in some cases market participants are reluctant to enter new markets, fearing that an entrenched rival could respond in kind.  However, new entry invariably offers consumer benefits.  We invite all market participants to play their part as competitors without viewing any other player’s base as off-limits.  In this context, we would respectfully remind market participants that any agreement or understanding to divide markets or customers or to refrain from competing for any segment or group, even if evidenced by little more than a nudge and a wink, would be per se illegal under the antitrust laws.  Even the inkling of an agreement will be the subject of a thorough investigation by this office.

Against this picture of (a) relative stability, accompanied by (b) deteriorating competitive conditions in some markets, with (c) a refiner and a number of non-refiners staking out dominant positions in discrete areas, careful monitoring remains the order of the day.  Special vigilance is appropriate in any area dominated by a single participant, refiner or not.  In an appropriate case the Attorney General will not hesitate to challenge a proposed acquisition that could substantially reduce competition or to take other enforcement steps or recommend legislative remediation as needed.
2. Overview:  Retail Motor Fuel Markets.
Levels of concentration and competition.  Overall, levels of concentration increased over this reporting period.  For only the second time in fourteen years, no county could boast an “unconcentrated” market, though half the state‘s counties remained no more than “moderately concentrated.”  Waldo, Cumberland and York Counties performed well above the others in this category.

Significant increases in the Herfindahl numbers for Lincoln (up 1160 points), Somerset (up 609) and Piscataquis (up 506) should be viewed with concern.  No county registered a decrease in concentration of comparable significance.  Three counties, Piscataquis, Oxford and Lincoln, vaulted into the “extremely concentrated” group.  This was the first time Lincoln County had earned that appellation.  Also of note is Knox County’s decline for the first time ever into the “highly concentrated” category (above 1000 points).  
The good news was that Washington County registered modest improvement (down 348 points, raising it into the “moderately concentrated” classification for the first time).  Last year, Washington County was the focus of an inquiry conducted by the Attorney General into the causes underlying disproportionately high prices; this year’s decrease in concentration does not necessarily promise lower prices in the short term; but is a step in the right direction and certainly augurs well for the future.
Geographic observations.  In general, levels of concentration were high to extreme in the north and west as well as in the three midcoast counties.  In other sections, moderate levels of concentration prevailed.
Gains, losses and trends.  While it remains true that levels of concentration and competition in Maine’s MFO markets have been stable, by and large, across fourteen reporting periods, the statistics for the most recent period are disquieting, for two reasons.  First, concentration increased in eleven of Maine’s sixteen counties.  This is reflected in the average level of concentration – higher this year than for any prior period.

Only Maine’s two southernmost counties, Cumberland and York, have maintained consistently low levels of concentration over all fourteen reporting periods.  Two more counties have maintained consistently low concentration levels over the past seven years, Hancock and Waldo.

Consistency is not so desirable at the other end of the spectrum.  Nevertheless, it bears note that across the fourteen periods, two counties have invariably been among the five most concentrated county markets – Oxford and Piscataquis.

As noted above, the average HHI for Maine’s counties this year is the highest in fourteen years.  This year’s median, the fourth highest, provides little countervailing comfort.  While the five most concentrated counties each registered a marked increase in HHI, six of the remaining eleven counties also recorded increases.  The overall impression, then, is that Maine’s county markets are experiencing a gradual increase in concentration and decline in competition.


Refiner position.  Last year, a refiner held the leading market share in seven counties, and the second spot in seven more.  This year’s statistics show the refiner consolidating its dominance, though not uniformly across the State.  In this reporting period, while the refiner led in nine counties, it was second in only four, indicating slippage in one county.  On a par with last year’s report, refiner market share exceeded 30% in two counties, both of which exhibited extreme concentration levels.  In one of these, the refiner’s share exceeded 40%.  Markets in these counties will be the focus of special vigilance.  At the same time, we will carefully monitor markets in two other counties where two different non-refiner participants also held market shares exceeding 40%.

A statewide perspective.  Statewide, approximately 47% of motor fuel volume was retailed by seven leading market participants.  Of these, only one, a refiner, was active in all sixteen counties.  Its closest rival was active in fourteen, and another participant in twelve counties.

The two leading retailers (again, one being a refiner) were the only market participants with statewide shares in double digits.  The remaining five all had statewide shares of 5% or less.  The three largest players in this group were active in about two-thirds of Maine’s counties each.


This statewide configuration underscores the strength – and potential market power – of the refiner.  Nevertheless, it also suggests that if the refiner appears dominant, that dominance is not unchallenged.  We will be curious to see what statewide trends can be described as we assemble statewide data in the years ahead.  At present, certainly, there does not appear to be any cause for alarm.

Conclusion.  Relative overall stability does not prevent the impression that in general, levels of concentration in Maine’s gasoline markets are increasing.  The fact that this deterioration is coupled with increasing refiner dominance is certainly cause for concern.  However, it remains to be seen whether this deterioration will mature into a sustained trend.

The best cure for a lack of competition is competition: accordingly, we strongly encourage  all market participants to consider expanding into new markets to challenge incumbent market leaders.
IV.  LEGISLATIVE RECOMMENDATION


The concept of the PMSA program has been tested in action; it is working well.  The PMSA program enables the Attorney General to follow trends in Maine’s retail and wholesale petroleum markets on a current basis, and to react swiftly by seeking remedies in court, or in the Legislature should need arise.


The PMSA program was adopted in the first place because it was felt that in a rapidly evolving market environment, there was a serious risk that routine enforcement would be ineffective -- that it would accomplish too little, too late.  Nothing has intervened to alter that equation, and the risk remains.  Indeed, it can be argued that the PMSA program in itself provides an effective deterrent to runaway monopolization of any of Maine’s petroleum markets.  The availability of personnel and relevant data enables the Attorney General to monitor developments, and respond rapidly and efficiently on an as-needed basis.

Further, the PMSA program was conceived, not as a means of affording the Attorney General a one-time look at levels of concentration in Maine’s petroleum markets, but as a means to follow and evaluate trends.  It would accordingly be inadvisable to eliminate the program.  The problem which the PMSA was designed to address is not likely to go away in the near term; nor should the program itself.


No legislative action is requested or recommended at this time.


Respectfully submitted,

Dated:  
G. STEVEN ROWE

Attorney General

_________________________________________


FRANCIS ACKERMAN


Assistant Attorney General


Consumer Protection Division

�  10 MRSA §1102-A declares that an acquisition that may substantially reduce competition in any market is illegal.





�  Aroostook and Washington Counties present a special case.  There, the proximity of Canadian retail markets exerts an obvious upward pressure on prices, at least in communities close to the border.


�  A vertically integrated refiner enjoys two principal advantages over nonintegrated competitors in retail petroleum markets.  First, the refiner is independent of the vagaries of wholesale markets; second, the refiner can pass along to its retail arm any economies realized in upstream phases of its integrated operation.





�  For example, Maryland bars operation of retail gasoline outlets by refiners.  Md. Code Ann., Bus Reg. 10-311; and see Exxon Corporation v. Governor of Maryland, 437 US 117 (1978).





�  In general, home heating oil and motor fuel, as defined in the statute, are properly susceptible of antitrust analysis as distinct product markets.





�  We would welcome comment in this regard from readers of this report.





�  Use of county markets also permits a meaningful integration of motor fuel bulk sales to end users into the calculation of market share.





�  That competition in turn represents the best guarantee to consumers of high quality and low price needs no emphasis here.





�  DOJ/FTC Horizontal Merger Guidelines, � HYPERLINK "www.usdoj.gov/atr/public/guidelines/hmg.htm" ��www.usdoj.gov/atr/public/guidelines/hmg.htm�





�  For example, eight firms, five with market shares of 10% each and the rest with shares of 9, 12 and 15% would yield an index of 950 (100 + 100 + 100 + 100 + 100 + 81 + 144 + 225 = 950).





�  For example, a market comprising five firms with market shares of 20% each would yield an index of 2000 (20 squared x 5).





�  Of these, the bottom four scored from 3500 to 6900 points.  By way of illustration, a market in this range might consist of three competitors, with 70, 20 and 10% market shares, yielding an index of 5400.


�  It is important to note that high levels of concentration do not necessarily translate immediately into high retail prices for home heating oil.  However, a trend toward higher levels of concentration could portend higher retail prices in the future.  For this reason, the Attorney General will pay close attention to any such trend.  With an eye to the motivating purpose of the PMSA program, we will also pay close attention to the part played by refiners in bringing about any such trend.





�  Note that a single proposed acquisition in a concentrated market can give cause for concern great enough to warrant an action to bar the transaction under the state merger statute, 10 M.R.S.A. § 1102-A.








