
7/24/14	
  

1	
  

	

	

 F. Lee Bailey v. Board of Bar Examiners 
2014 ME 58 

	

	

 Quick Glance 
F. Lee Bailey v. Board of Bar Examiners, 2014 ME 58 

Florida 

Disbarred, 2001 

Massachusetts 
   Disbarred, 2003 

Denied 

Admission 

2014           

2014- Law Court (4-2)	


Bailey “failed to prove	



   by clear and convincing            	


   evidence that he recognizes  	


   the wrongfulness and 	


   seriousness of the  	


  misconduct that led to his 	


  disbarment.”	



	

	

Who is F. Lee Bailey?	



Dr.  Sam Sheppard 	



O.J. Simpson 	


Patty Hearst	



CRIMINAL DEFENSE 	
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Bailey	

 Bob Shapiro	



Claude Duboc	


	



Part	
  of	
  the	
  “Dream	
  Team”	
  
Johnny 
Cochran	



	

	

 Claude Duboc	


	



Indicted- 1994 	


Drug smuggling	



Money laundering	



Asset forfeiture	



602,000 shares of Biochem Stock	


           valued at $5,891,520 	



Proposed a 
solution.	



Stock Appreciates 
in value over time. 	



Stock Appreciates 
in value over time. 	



May 17, 1994	


             Judge Maurice Paul:	


 The remainder value of the stock which was 
being segregated out would be returned to the 
court at the end of the day, and from that 
asset ... a motion would be filed for a 
reasonable attorney’s fee for Mr. Bailey. 	



May 17, 1994	


PLED GUILTY	
  

Duboc’s real property	



Attorney  Fees	



	

	

 Claude Duboc	
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$ $ 
$ $ 

Sold and borrowed stock 
to obtain over 4 Million	



$ 3.5 Million 	
  
$1.3 million	



FL residence : $138, 946	


Personal Business: $2 million	



Duboc becomes dissatisfied.	



	

	

 Claude Duboc	


	



F. Lee Bailey	


PERSONAL	



Money Market Account	



Motion to Substitute Bailey 

	

	

 Acts Underlying Disbarment	


January 4, 1996	
  

Bailey sent an ex parte letter to 	


Judge Paul	
  

	

	

 January 12, 1996	
  Judge Paul issues Order #1 on: 	



Spends $300,000	


 more of Biochem	
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 January 25, 1996	
  Judge Paul issues Order #2 on: 	



In jail for 44 days.	



	

	



      Judge Paul’s final order:	


	

 	

- Approved roughly $1.2 million to be spent on Duboc’s Assets	


	

 	

- Bailey Spent roughly $1.6 million.	



	


 	



__________________________________	


                    Owed the court: $ 423,737	


                      	
  

Bailey appealed to the 11th Circuit	


	



“After reviewing the record, we cannot conclude that 
Judge Paul was pervasively biased or prejudiced 
against Bailey.” 	


���
United States v. Bailey, 175 F.3d 966, 969 (11th Cir. 1999)���
	



	

	

 February 1996	
  

2002- US Court of Federal Claims	


        Bailey v. United States, 54 Fed. Cl. 459, 487 (Fed. Cl. 2002) aff'd, 94 Fed. Appx. 828 (Fed. Cir. 2004)	



 	


	

	

	



	


	


	


	


	


	


 	



	

	

 Continuing Litigation over the Biochem Stock	



Bailey 	


	


	


	


	


	



Government	


“The Biochem Pharma stock 
or its value not used for 
property maintenance or for 
attorneys' fees, as approved 
by Chief Judge Paul, would 
be forfeited to the 
government.” 	

                      The Court	



-  accepted the “sincerity of the government's 
professed understanding of arrangements 
between the parties” and 	



-  held “no implied-in-fact contract came into 
being on Mr. Bailey's terms.”���
���
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Litigation about Bailey’s Federal Income Tax Liability	



January 2013	


US Tax Court finds that Bailey owed $1.9 
million in federal income taxes and penalties. 	



	



July 2013	


The IRS filed tax liens against Bailey in the 
approximate sum of $4.5 million, which included 
statutory interest. 	



July, 2000	


After a 5-day hearing Judge Ellis recommended disbarment:	



Commingling of assets 	


Ex-Parte Communication	



Self-dealing	


Conflict of interest	



False testimony under oath.	



Misappropriation of assets	



Florida Supreme Court Affirms J. Ellis’ Judgment	
  

“committed some of the 
most egregious rules 
violations possible.” 	



The Florida Bar v. Bailey, 803 So. 2d 683 (Fla. 2001).���
	



2003: Bailey Reciprocally 	


disbarred in Massachusetts	



	

	

 Florida Disbarment Proceeding	
  

10 Years Later….	


2011- F. Lee Bailey passes the Maine Bar	


2012- Board of Bar Examiners hearing on “character & fitness”	



2013- To Maine Supreme Judicial Court for a trial de novo by 	


           single justice	



2014- Appeal from single justice decision to Law Court	



 Bailey “failed to prove by clear and 
convincing evidence that he recognizes the 
wrongfulness and seriousness of the 
misconduct that led to his disbarment.”	
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Testimonial Hearing before the Board	



“If the review panel…determines that doubt 
remains concerning the applicant’s good 
character and fitness to practice law, the Board 
shall conduct a hearing…”	



Maine Bar Rule 9(d)(1)	


Hearing held: 	


October 31, 2012	



-  Bailey failed to recognize the 
wrongfulness and seriousness 
of the misconduct.	



-  Continued to dispute the 
Florida Supreme Court’s 
decision.	



-  Challenged the legitimacy of 
the judicial process that 
resulted in his disbarment.	



BBE denied admission in a 5-4 decision 	



Appeal to Maine SJC from BBE	


De Novo Trial held before single justice – Justice Donald Alexander.	



Appeal to Maine SJC from BBE	


Bailey files a motion for Reconsideration	
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BBE’s Motion for Findings and Reconsideration	



Law Court (2014)- LEGAL FRAMEWORK	



Bar Rule 7.3(j): Reinstatement of attorneys who have been disbarred. 	



MIXED QUESTION OF LAW AND FACT	



Bailey had to prove:	


“clear and convincing evidence demonstrating the moral 
qualifications, competency, and learning in law required 
for admission to practice law” in order to establish 
appropriate character and fitness.	



Law Court (2014)- LEGAL FRAMEWORK	



Bar Rule 7.3(j)(5) lists certain factors to be considered:	



(E) The petitioner has the requisite honesty and integrity to practice law; and	


	


(F) The petitioner has met the CLE requirements of Rule 12(a)(1).	



(A) The petitioner has fully complied with the terms of all prior disciplinary orders;	


	


(B) The petitioner has neither engaged nor attempted to engage in the unauthorized 	


       practice of law;	


	


(C) The petitioner recognizes the wrongfulness and seriousness of the misconduct;	


	


(D) The petitioner has not engaged in any other professional misconduct 	

 	

 	



	

since resignation, suspension or disbarment;	
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Law Court (2014)- BOARD’S ARGUMENT	

	


	



Principal Argument on Appeal	


Bailey failed to prove by clear and convincing evidence that he recognizes the 
wrongfulness and seriousness of the misconduct that resulted in his disbarment	



	

            	


 	

 (1) whether applicant is fully repentant (i.e., 

shows complete and unambiguous 
acceptance of findings of wrongdoing)	



 	



(2) whether applicant must recognize the  
wrongfulness and seriousness of all the 
misconduct (or just some of it).	


	



                          What constitutes recognition?	



Law Court’s Analyses	


	


“To determine whether an applicant recognizes the wrongfulness and 
seriousness of his misconduct, a court must necessarily examine the 
specific misconduct the applicant committed.”	


	



Count I: Commingling Japanese Stock	


Count II: Commingling and misappropriating Biochem stock	



Count V: Self-dealing	



Count III: Violating two federal court orders	



Count IV: Giving false testimony	



Count VII: Ex parte communications	



Law Court’s Analyses	



Count I: Commingling	


Bailey’s testimony:	


	


	


	

Court’s Response:	



	


	


	


	


	


	


	



	

	



“To determine whether an applicant recognizes the wrongfulness and seriousness of his misconduct, 
a court must necessarily examine the specific misconduct the applicant committed.”	
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Law Court’s Analyses	


	



Count II: Misappropriation of Biochem stock	


	



Bailey’s testimony:	


	


	


	


Court’s Response:	


	


	


	


	


	


	



Law Court’s Analyses	

	


	



Count III: violating two federal court orders	


Bailey’s testimony:	


	


	


	


	


	


	


	


Court’s Response:	


	


	


	


	


	


	



Law Court’s Analyses	


Count IV: False testimony	



	


Bailey’s Testimony: 	


	


	


	


	


Court’s Response:	


	


	


	


	


	


	





7/24/14	
  

10	
  

Law Court’s Analyses	


	



Count V: Self dealing	


Bailey’s testimony: 	


	


	

	



	


	


	


Court’s Response: 	


	

 	

	



	


	


	


	


	


	



Law Court’s Analyses	


	


	


	


	


	



Count VII: Ex Parte Communications 	


	


Bailey’s testimony: 	


	


	


	


	


	


	

	



Court’s Response: 	


	


	


	


	


	


	


	


	


	


	


	


	



Law Court’s Analyses	


	


	


	


	



Bailey’s testimony alleging Bias:	


-  the Department of Justice engaged in “obstructive efforts” to “engineer[]” his disbarment; 	


-  that Judge Ellis was “hostile” toward him; 	


-  that Judge Paul had developed “distaste” for him; 	


-  that the Department of Justice obstructed the re-nomination of Judge Horn to the U.S. 

Court of Federal Claims “in the hope that she would get the message” to rule against him 
in the civil complaint he had brought against the federal government; 	



-  and that the IRS agent who investigated Bailey’s failure to report income associated with 
the Biochem proceeds improperly altered his investigative records. 	



	


	


	


	


	



	

	


	

 	

 	

 	

 	

 	

 	

Court’s Response: 	


	

 	

“Accordingly, in his testimony, Bailey questioned the integrity of almost all 

of the legal proceedings related to his misappropriation of Duboc’s Biochem stock.  
This lack of respect for the judicial process casts further doubt on whether he 
believes his 	

misconduct was wrong or serious.”	


	
  	
  
	





7/24/14	
  

11	
  

Law Court’s Final Conclusions	



	


	



Bailey had not met his burden under Rule 7.3(j)(5) 	


He failed to prove, to the clear and convincing evidence standard, that “he recognizes the 
wrongfulness and seriousness of most of the misconduct he committed.”	


	
  	
  
	



Bottom Line	


“Bailey failed to demonstrate that he is sufficiently rehabilitated by proving that 
it is highly probable that he recognizes the wrongfulness and seriousness of the 
misconduct that he committed. ”	



An applicant who has been disbarred need not demonstrate “complete and 
unambiguous acceptance” of “all of the findings of wrongdoing” that led to his 
or her disbarment in order for the applicant to prove that he or she presently has the 
requisite good character and fitness	



The Dissent    	


Saufley, C.J., and Clifford, A.R.J.	



The Majority’s Response	




