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Approved roughly $1.2 million to be spent on Duboc’'s Assets
Bailey Spent roughly $1.6 million.

Owed thecourt: $ 423,73

“ After reviewing the record, we cannot conclude that
Judge Paul was pervasively biased or prejudiced
against Bailey.”

United States v. Bailey, 175 F.3d 966, 969 (11th Cir. 1999)

2002- US Court of Federal Claims
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that ¢ S
he government had breached an implied-in-fact contract to transfer the stock

accepted the “ sincerity of the government's
professed under standing of arrangements
between the parties’ and

held




US Tax Court findsthat Bailey owed $1.9
million in federal income taxes and penalties.

The IRSfiled tax liens against Bailey in the
approximate sum of $4.5 million, which included
statutory interest.

July, 2000

Misappropriation of assets Commingling of assets
Ex-Parte Communication Conflict of interest
False testimony under oath. Self-dealing

“committed some of the
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\\3;&# violations possible.”
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F. Lee Bailey passes the Maine Bar
Board of Bar Examiners hearing on “character & fitness

I

To Maine Supreme Judicial Court for atrial de novo by
singlejustice

Appeal from single justice decision to Law Court




Testimonial Hearing before the Board
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Bar Admission Rule 9 and Maine Bar Rule 7.3(j). As discussed more fully below, this
Board concludes that Mr. Bailey has not met his burden of demanstrating by clear and Challenged the legitimacy of
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BBE’s Motion for Findings and Reconsider ation
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L aw Court(2014)- LEGAL FRAMEWORK

Bailey had to prove:

MIXED QUESTION OF LAW AND FACT

Law Court(2014)- LEGAL FRAMEWORK

The petitioner has fully complied with the terms of all prior disciplinary orders;

The petitioner has neither engaged nor attempted to engage in the unauthorized
practice of law;

The petitioner has not engaged in any other professional misconduct
since resignation, suspension or disbarment;

The petitioner has met the CLE requirements of Rule 12(a)(1).




Law Court(2014)- BOARD' SARGUMENT

Bailey failed to prove by clear and convincing evidence that he the
wrongfulness and seriousness of the misconduct that resulted in his disbar ment

omitted)). Consistent with Rule 7.3()(5)’s purpose of protecting the public. we
construe the term “recognize™ to mean that the applicant must demonstrate that he
or she (1) sincerely believes that the prior misconduct, as ultimately determined by
the tribunal that imposed the discipline, was wrong and serious, and (2) is capable
of identifying similar conduct as wrongful in the future if he or she were to engage

in the active practice of law.

Law Court'sAnalyses

Commingling Japanese Stock
Commingling and misappropriating Biochem stock
Violating two federal court orders
Giving false testimony

Self-dealing
Ex parte communications

Law Court'sAnalyses

(§29] Bailey admited to commingling “on one occasion” when he was
questioned before the Board about the Biochem stock.'® Bailey did not testify or

that the fact-finder could not reasonably have been persuaded that the required
factual finding—that Bailey recognizes the wrongfulness and seriousness of having
commingled the proceeds from Duboc’s Biochem stock—was proved to be highly

probable, as required by the clear and convincing evidence standard. See Taylor,




Law Court'sAnalyses

: (¥33] Consistent with his continued claim that the stock belonged to him in
fee simple, Bailcy repeated before the single justice his position that he had not
“misappropriated” the Biochem funds,' which was one of the specific ethical
violations that the Florida Supreme Court found that Bailey committed. See

professed understanding of these mistakes minimizes the wrongfulness and

seriousness of the actual misconduct for which he was disbarred: misappropriating

his client’s property.

Law Cour

[¥37] At the hearing before the single justice, Bailcy admitted to spending
an additional $300,000 for personal purposes after the January 12 order was issued,

he maintai: that his ion of the order was unintentional because
he mistakenly assumed that the January 25 order superseded the Janusry 12

order.' There is simply no language, however, in cither order that would justify a

parallel”  This justification was squarely rejected in the Florida disbarment
P ding and minimizes the and  seri of Bailey's
misconduct in, among other things, “knowingly disobey[ing] an obligation under
the rules of a tribunal.” Florida Bar, 803 So. 2d at 687-88.

Law Court'sAnalyses

contempt hearing’' Bailey also testified, however, that he was to some degree
aware of the contents of the orders because his associate had read them to him over

the phone. Relying on this distinction, Bailey maintained that his testi before
Judge Paul that he had not physically seen the orders at the time he violated them

was not false.”

Judge Paul and Judge Ellis as the Florida Supreme Court had found. Based on

Bailey’s testi , it is not possible to conclude that it is highly probable that

Bailey recognizes the wrongfulness and seriousness of his false testimony, as

required by the clear and convincing evidence burden of proof.




Law Court'sAnalyses

(§44) On the first point, as noted zbove, although Bailey explained to the
single justice that he failed to recognize that his acceptance of the Biochem stock
was “riddled with conflicts,”' he did not acknowledge the detriment that his
treatment of the stock had to his clieat's intercsts. Rather, Bailey only expressed
regret for not clarifying who would be entitled to the stock’s appreciation, and for
not accepting his fees in cash and selling the stock quickly.”

[46] Bailey's present view of his actions minimizes the wrongfulness and
seriousness of his self-dealing as determined in the Florida Bar proceeding. Based

on Bailey's testi , it is not possible to lude that it is highly probable that
he izes the fulness and seri of this misconduct, as required by

the clear and convincing evidence burden of proof.

Law Court'sAnalyses

[§49] Before the single justice, Bailey also denied having disparaged Duboc
in his letter to Judge Paul, testifying that he had put the phrase “multimillionaire
druggic” in quotes to denote that he only repeated what other attorneys had called

Duboc.” Bailey further denied that the letter revealed to Judge Paul that Duboc

pported by comp id in the record. The evidence, however, does not
support the conclusion that it is highly probable that Bailey recognizes the
wrongfulness and seriousness of his self-dealing and disclosure of confidential
client information, as required by the clear and convincing evidence burden of

proof.

Law Court'sAnalyses

the Department of Justice engaged in “obstructive efforts’ to “engineer[]” his disbarment;
that Judge Ellis was “hostile” toward him;

that Judge Paul had developed “ distaste” for him;

that the Department of Justice obstructed the re-nomination of Judge Horn to the U.S.
Court of Federal Claims “in the hope that she would get the message” to rule against him
in the civil complaint he had brought against the federal government;

and that the IRS agent who investigated Bailey’s failure to report income associated with
the Biochem proceeds improperly atered his investigative records.

“Accordingly, in his testimony, Bailey questioned the integrity of almost all
of the legal proceedings related to his misappropriation of Duboc’s Biochem stock.
Thislack of respect for the judicial process casts further doubt on whether he
believes his misconduct was wrong or serious.”




L aw Court'sFinal Conclusions

“Bailey failed to demonstrate that he is sufficiently rehabilitated by proving that
it ishighly probablethat he the wrongfulness and seriousness of the
misconduct that he committed. ”

Hefailed to prove, to the clear and convincing evidence standard, that “ he recognizes the
wrongfulness and seriousness of the misconduct he committed.”

The Dissent

and

[161] Despite the Court’s recognition of the standards applicable to its
appellate review, however, it fails to apply those standards, instead making
credibility determinations of its own and choosing to give weight to different

evidence than was credited by the single justice.

because we would instead remand this matter on the single issue of F. Lee Bailey’s
plan for avoiding violations of the Maine Bar Rules while responsible for a

significant federal tax obligation, we respectfully dissent.

The Majority’'s Response

The central question here is not witness credibility or the adequacy of the single justice’s factual
findings, but rather whether the sum of the evidence, viewed in the light most favorable to the court’s
judgment, supports the single justice’s findings and ultimate conclusion that Bailey recognizes the
wrongfulness and seriousness of his various acts of misconduct as required by Maine Bar Rule
7.3(G)(5)(C). Our analysis turns on the sufficiency of the evidence and not on a reexamination of witness
credibility. See Me. Eye Care Assocs. P.A. v. Gorman, 2008 ME 36, § 12, 942 A.2d 707; Taylor

The dissenting opinion contains no discussion of the record evidence concerning each of the six
counts of ethical violations that formed the basis of Bailey’s disbarment. By treating “misconduct” as
used in Rule 7(j)(5) as an amorphous and general concept, the dissenting opinion avoids the tedious but
necessary consideration of the sufficiency of the evidence in relation to specific acts of misconduct. As




