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THE RIGHT OF THE PUBLIC TO USE INTERTIDAL LANDS

McGarvey et al. v. Whittredge et al. 2011 ME 97—you can scuba dive.

A 47 page opinion by 6 justices with 3 on the opinion and 3 concurring in deciding that the public does have the right to do so.

Recommend it not so much for the importance of its holding , but for its analysis of how the common law should be interpreted and the limits of stare decisis.  It is a history lesson and a review of the development and theory of development of the common law in this area in Maine and across the country.  Curl up with this one in front of the fire with a glass of your favorite port.

ACCOMMODATION FOR LITIGANTS WITH DISABILITIES

Blackhouse v. Doe, 2011 ME 86

Blackhouse contends that the court erred by dismissing his complaint without first considering his request for reasonable accommodation of his claimed disability. 

Plaintiff brought a PFA action alleging Defendant was stalking him.  With his complaint, Blackhouse submitted a request for reasonable accommodation, stating that he was disabled and unable to be physically present in court. In his request, Blackhouse recited that he suffers from “an advanced form of combat-level post-traumatic stress disorder (‘PTSD’) specific to having survived an abduction and medical torture.” He also described a condition involving “an easily-triggered startle response,” and requested “absolutely no contact whatsoever with uniformed police officers.” Blackhouse asked the court to accommodate his condition by allowing him to proceed on his complaint without having to enter the physical premises of the court.

Held:  An individual with a disability may request special accommodations
to ensure an equal opportunity to participate in a court proceeding. See Me.
Judicial Branch, Accommodation Request Procedure, http://www.courts.state.
me.us/court_info/ada/accommodation.html (“Accommodations may be initiated by court personnel or in response to a request from a person needing an accommodation.”); “Accommodations are variations in the way things are normally done to enable individuals with disabilities to have an equal opportunity to participate in court activities.” Me. Judicial Branch, Accommodation Request Procedure.  Accommodations may include the provision of interpreters, microphones, or sound amplifiers or may involve a modification in court procedures, e.g., delaying a court event until later in the day. If, however, after considering a request for accommodation, the judicial officer denies the request, the officer must provide a written explanation to the parties and the State Court Administrator giving the reason for the denial, accompanied by a copy of the Judicial Branch grievance procedure. See, e.g., Me. Judicial Branch, Accommodation Request Procedure; see also Me. Judicial Branch, Grievance Procedure, http://www.courts.state.me.us/court_info/ada/grievance.html.

TORTS AND IMMUNITIES

Hilderbrand v. Washington County Commissioners et al., 2011 ME 132

Summary judgment in favor of the Washington County Commissioners and Sheriff Donald Smith on Hilderbrand’s complaint for slander per se, invasion of privacy, and negligent infliction of emotional distress. The alleged torts arose from public comments Smith made explaining his decision to discontinue working with the Maine Drug Enforcement Agency (MDEA) after Smith viewed a home video in which Hilderbrand appeared.

Issue:  Was the Sheriff entitled to discretionary function immunity? 14 M.R.S. § 8111(1)(C)

In February 2008, Washington County Sheriff Donald Smith received a DVD that included video clips of Hilderbrand. The sixty-minute video depicts individuals consuming alcohol and then behaving crassly.  Hilderbrand joined in the antics, and he repeatedly mentioned his profession as a police officer.  In one scene, he quickly consumed beer from a mug labeled “police officer” and started the engine of a motor vehicle while holding his Maine Drug Enforcement Agent badge up to the camera’s view. Later, he discharged a handgun, which the parties describe as his service pistol. His badge and gun are shown several times during the video.  

Sheriff Smith publicly announced that his department would no longer work with the MDEA because Hilderbrand was assigned to it. Smith explained that his decision was based on the video; stated that Hilderbrand’s conduct in the video was inappropriate, if not criminal, and should have resulted in criminal charges; and noted that the video raised a question of child endangerment.  Hilderbrand claimed that these statements were defamatory and that Smith made them despite knowing that Hilderbrand had been cleared of criminal wrongdoing in an earlier investigation by the Attorney General.

Held:  Discretionary function immunity protects government employees from personal civil liability for conduct undertaken in their official capacities. 14 M.R.S. § 8111(1)(C).  The purpose of discretionary function immunity is to protect “the ‘independence of action’ necessary for the effective management of state government.” The basis of the immunity has been not so much a desire to protect an erring officer as it has been a recognition of the need of preserving  independence of action without deterrence or intimidation by the fear of personal liability and vexatious suits. . . . [T]ort liability should not be imposed for conduct of a type for which the imposition of liability would substantially impair the effective performance of a discretionary function. However, immunity is lost when the conduct so clearly exceeds the scope of an employee’s authority that the employee cannot have been acting in his official capacity.

The scope of an employee’s discretionary function immunity begins with a determination of the employee’s duties. When a statute clearly indicates the duties of the employee, immunity is construed in light of that statute. When no statute clearly indicates the employee’s duties, a four-factor test is used to determine the scope of immunity:
(1) Does the challenged act, omission, or decision necessarily involve a basic governmental policy, program or objective? (2) Is the questioned act, omission or decision essential to the realization or accomplishment of that policy, program, or objective as opposed to one which would not change the course or direction of the policy, program, or objective? (3) Does the act, omission, or decision require the exercise of basic policy evaluation, judgment, and expertise on the part of the governmental agency involved? (4) Does the governmental agency involved possess the requisite constitutional, statutory, or lawful authority and duty to do or make the challenged act, omission, or decision?

Discretionary function immunity may protect an employee, even when the employee’s actions are not specifically authorized by statute or regulation, as long as the employee’s actions were “reasonably encompassed by [his] duties.”

Since a sheriff’s duties are only generally described in the statutes, the court looked to the 4 factors and determined that immunity applied.  

Davis v. Dionne,  2011 ME 90—the duty of a common carrier and the Maine Liquor Liability Act.

Scott Dionne, an employee of Brockway-Smith Co., organized a fishing charter and dinner trip to Bar Harbor to promote Brockway’s business relationship with Crescent Lumber and its millwork contractors. Crescent Lumber chartered a bus with John T. Cyr & Sons, Inc., d/b/a Cyr Bus Line, to provide transportation, and later Brockway reimbursed Crescent Lumber for the bus expense. David Webb was the Cyr employee who drove the bus.  In advance of the bus trip, Dionne bought four or five cases of beer and a gallon of rum for participants to consume during the trip. Dionne was aware that Rodriguez drank rum on the way to Bar Harbor.  Neither Webb nor Cyr supplied any alcohol to the bus passengers during the trip. Cyr’s invoice stated: “Consumption of alcoholic beverages and unlawful narcotics by passengers is prohibited on buses.” The parties dispute whether Webb knew or should have known that bus passengers were consuming  alcohol on the bus.  When the bus reached the Crescent Lumber parking lot, Rodriguez exited the bus and went to his truck.  Soon after Rodriguez started to drive his truck, he struck and seriously injured Davis. Rodriguez later pleaded guilty to reckless endangerment, aggravated assault, and OUI.

The MLLA is “the exclusive remedy against servers who may be made defendants under section 2505, for claims by those suffering damages based on the servers’ service of liquor.” 28-A M.R.S. § 2511; see 28-A M.R.S. § 2505. The statute is broad, including as a “server” any “person who sells, gives or otherwise provides liquor to an individual,” pursuant to 28-A M.R.S. § 2503(5), and making both “licensee” and “nonlicensee” servers subject to liability for negligent or reckless service of liquor.  Because Davis failed to provide timely notice of his claim pursuant to MLLA he had no claim under the MLLA against Dionne or Brockway. To obtain relief from the exclusivity provision of  the Act Davis must show some relationship between himself and these defendants separate from the relationship created by their furnishing of alcohol that would support a claim of negligence.  Webb and Cyr were not servers or furnishers of alcohol, so the exclusivity provision does not apply to Davis’s claims against them, but Davis “must establish a prima facie case for each element of his negligence cause of action: a duty owed, a breach of that duty, and an injury that is proximately caused by a breach of that duty.”  

Davis argued that Cyr had a duty as a common carrier to either remove Rodriguez from the bus or prevent him from driving his own vehicle after he exited the bus.  “Duty involves the question of whether the defendant is under any obligation for the benefit of the particular plaintiff.”  The duty of a common carrier is to exercise “the highest degree of care compatible with the practical operation of the machine in which the conveyance was undertaken.”  This heightened standard of care continues until the carrier has given its passenger a reasonably safe discharge at a reasonably safe location.”  Davis asked the court to impose a duty on Cyr and Webb to ensure Davis’s safety by preventing Rodriguez from driving his truck after the bus trip ended.

Held:   Court declines to extend the duty to include the protection of one passenger from another after the common carrier has provided a safe exit for both.  

Davis also argued that Cyr and Webb had a duty arising from Cyr’s statement on its invoice that “[c]onsumption of alcoholic beverages and unlawful narcotics by passengers is prohibited on buses.” 

Held:  Cyr’s invoice statement does not alter the duty of Cyr or Webb; the standard of care applicable to these defendants is that of a common carrier.  

Davis also argued that Brockway and Dionne had a special relationship with Davis and a fiduciary duty to him because Dionne organized and led the excursion. 

Held:  [T]he general rule is that an actor has no duty to protect others from harm caused by third parties.”   Court declined to recognize a generalized fiduciary duty on the part of one who organizes and leads a trip to protect trip participants from one another. 

Estate of Cummings v. Davie,  2012 ME 43—Parents’ duty of care to an adult child.

The Estate argues that the court erred as a matter of law by declining to extend a duty of care to the Davies, Kristin’s parents, to prevent or inhibit Kristin from committing suicide in circumstances where, after becoming despondent and seeking medical help, Kristin was discharged from a hospital and stayed at their home.  

Twenty-five year old Cummings was discharged from a Hospital ER to the care of her parents.  The parents stayed with Kristin, and no one in the family was able to rest much overnight. In the early daylight hours of October 10, 2008, the Davies were speaking with Kristin in the kitchen of their home when father stepped into the living room and mother went to use the bathroom. In the brief amount of time after the parents left the kitchen, Kristin retrieved the .22 Magnum her father stored above the refrigerator and shot herself in the head. Kristin died as a result of the self-inflicted gunshot wound later that same morning.

Issue:  Whether the Davies owed their daughter a duty of care to prevent her self-injurious behavior.  The determination of whether a duty exists is a question of law that reviewed de novo.  The general rule is that “a party does not have an affirmative duty to aid or warn another person in peril unless the party created the danger or the two people had a special relationship that society recognizes as sufficient to create the duty.”

Held:  Certain narrowly defined, special relationships give rise to an affirmative duty to aid and protect, such as the relationship between a common carrier and passenger, employer and employee, parent and [minor] child, or innkeeper and guest.”  Court declined to recognize a new special relationship that would impose a duty on the defendants in the circumstances presented here.  The temporary care and living arrangement that the Davies agreed to provide did not impose upon them a legal duty to prevent Kristin, a competent adult who had been evaluated by medical personnel and crisis workers and deemed not to be a danger to herself or others, from harming herself.

Davis v. RC & Sons Paving, Inc.,  2011 ME 88—tort vs. contract and third party beneficiaries.

Davis, an employee of St. Mary’s Regional Medical Center (SMRMC), was injured when she slipped and fell in a parking lot at SMRMC. SMRMC had contracted with R C & Sons to plow and sand all of its parking areas, and to clean and salt all of its sidewalks. At the time Davis was injured, R C & Sons was still plowing the parking lot but had not sanded it.  Although it is not entirely clear from the language of the Complaint, [Davis] appears to be alleging negligence against [R C & Sons] on the basis of premises liability or as a third party beneficiary asserting her rights under the Agreement entered into between [R C & Sons] and St. Mary’s.  Davis contends that R C & Sons owed her a duty of care because (1) she was a third party beneficiary of the contract between SMRMC and R C & Sons, and (2) R C & Sons negligently created a dangerous condition by failing to sand the parking lot after plowing it.  

The Contract Claim:  Third-Party Beneficiary Status see Section 302 of the Restatement (Second) of Contracts provides:
(1) Unless otherwise agreed between promisor and promisee, a beneficiary of a promise is an intended beneficiary if recognition of a right to performance in the beneficiary is appropriate to effectuate the intention of the parties and either (a) the performance of the promise will satisfy an obligation of the promisee to pay money to the beneficiary; or (b) the circumstances indicate that the promisee intends to give the beneficiary the benefit of the promised performance.
(2) An incidental beneficiary is a beneficiary who is not an intended beneficiary.

(“Third parties to contracts are strictly limited in their ability to maintain an action under contract law. A third party harmed by a breach may only sue for breach of contract if the contracting parties intended that the third party have an enforceable right.”

Issue:  Was her third party beneficiary claim tort claim or a contract claim?  

A clear distinction must be drawn between actions which sound in contract and those which sound in tort.  In contract actions, contractual recovery is predicated in the first instance upon a consensual obligation between two or more parties.  On the other hand, tort recovery does not rest upon a consensual relationship, tort liability is grounded upon the status relationship between the parties. The status relationship which constitutes the predicate for tort recovery is entirely independent from and, indeed, foreign to any notions of the consensual features which form the basis of contractual liability.  

Held:  Davis did not allege a contract claim against R C & Sons in her complaint, and she is not seeking to enforce the snow removal agreement between R C & Sons and SMRMC. As a result, her asserted status as a third-party beneficiary of the agreement is immaterial.

The Tort Claim:  Issue:  Whether R C & Sons, as a non-possessor of land, created a dangerous condition by failing to sand the SMRMC parking lot after plowing it and therefore owed Davis a duty of care.  Although it is clear that a non-possessor who negligently creates a dangerous hazard may be liable for reasonably foreseeable harms, in cases involving injuries sustained as a result of the annual risks posed by winter weather, it is particularly important to consider whether the dangerous hazard was created by the non-possessor’s actions or by the natural accumulation of snow or ice.  In determining the existence and scope of a duty in cases involving injuries sustained as a result of snow and ice conditions, the court is informed by the annual risks created  by the relatively harsh winters in Maine and recognizes that requiring landowners or non-possessors to fully protect against hazards created by snow and ice is simply impracticable.  

Held:  The precipitating cause of the hazardous conditions in the parking lot was weather. By plowing the snow in the parking lot, R C & Sons did not create the layer of ice that remained beneath the snow.   In other words, the actions taken by R C & Sons did not create the ice hazard that led to Davis’s fall.

TAKING A CASE ON REPORT

Baker v. Farrand, et al., 2011 ME 91

HUH?  “There is a circular quality to the logic of using a rule of statutory construction to interpret the plain meaning of a statute when that rule only applies if it does not conflict with the plain meaning of the statute.”


Issue--Merits:  Whether court will recognize the continuing negligent treatment doctrine, which allows a patient to assert a cause of action for professional negligence based upon two or more related negligent acts or omissions by a health care provider or practitioner if some, but not all, of the acts or omissions occurred outside of the three-year statute of limitations period established by the Maine Health Security Act, 24 M.R.S. § 2902 (2010).

Issue--procedural:  Should the Court accept the report of the case?

Held on Report:  Upon report of a case pursuant to M.R. App. P. 24(a), court independently determines whether, as an exception to the final judgment rule, acceptance of the report “would be consistent with our basic function as an appellate court, or would improperly place us in the role of an advisory board.”

The Court discussed the following factors:  (1) “the question reported is of sufficient importance and doubt to outweigh the policy against piecemeal litigation”; (2) the question “might not have to be decided at all because of other possible dispositions”; and (3) “a decision on the issue would, in at least one alternative, dispose of the action.”

Question 1:  Because its resolution will affect patients’ ability to bring legal claims and health care providers’ and practitioners’ exposure to liability, we conclude that the question is sufficiently important for it to be addressed on report. 
Question 2:  Accordingly, the application of the statute of limitations in this case turns on how we answer the question on report, and there are no other possible dispositions that would render the question moot.
Question 3:  The parties also stipulated that Baker will dismiss this action with prejudice unless we vacate the partial summary judgment. Therefore, a decision that affirms the court’s judgment would dispose of this action.

Held on the Statute of Limitations:  In cases involving a continuing course of negligent treatment, the Act allows for the possibility that two or more negligent acts or omissions might combine to proximately cause a patient’s injury.  In such cases, the cause of action “accrues” for purposes of the three-year limitations period on the date of the last act or omission by the health care provider or practitioner that contributed to the proximate causation of the patient’s harm.

RUDENESS TO COURT IS BAD

Key Equipment Finance v. Hawkins, 2011 ME 102, see also 2009 ME 117

Sanction of $2500 under M.R. App. P. 13 against attorney for his multiple statements in the briefs which included intemperate, unfounded accusations regarding the competence and independence of the trial court.

One of the statements made in the brief:  “The Superior Court’s finding of no credible evidence to support Hawkins’ contention can only be described as outright bias, extreme naivete [sic] or intentional disregard in order to simplify the instant court action. … There is ample evide3nce [sic] within the September 22, 2008 and February 12, 2009 Decisions to believe that the Superior Court followed its own rule of substance over form, and he intentionally ignored the rule of law.”

Attorney contended :  He argues that the sanction should not have been imposed at all because due process considerations dictate that an attorney must be permitted to challenge a decision as arising from bias or corruption, even when the attorney raises that challenge in an unprofessional and intemperate manner.  

Held:  Although an attorney must be permitted to challenge or question a court’s judgment by pursuing appellate review on behalf of a client, it is neither necessary nor acceptable for an attorney to prosecute an appeal in an unprofessional manner. Skilled and vigorous advocacy forms the foundation for successful practice of appellate law; making accusations of incompetence, bias, and corruption of lawyers or jurists without any basis or foundation does not.
Dyer was also publicly reprimanded by a Grievance Commission Panel following a hearing.  GCF# 09-426 
STATUORY INTERPRETATION

Adoption of Tobias D, 2012 ME 45—do not decide the father’s fitness to parent until you first determine that the party IS the father.

The court has consistently recognized that a biological parent has a fundamental liberty interest in parenting his child absent a showing of unfitness.  The parties in this matter focused on the court’s fitness determination and whether the process afforded R.M. adequately protected that fundamental right to parent.  

Held:  Neither R.M.’s fitness as a parent nor the process due to him as a parent is implicated if he is not, in fact, the child’s biological father. The paternity provision of the adoption statute, 18-A M.R.S. § 9-201, provides that the court may grant parental rights only to a putative father who is, in fact, the biological father of a child whose mother has placed him or her for adoption.  Likewise, the court need not even consider whether to terminate R.M.’s rights before proceeding with the adoption if he is not the father of the child. See 18-A M.R.S. §§ 9-204, 9-302(b) (2011). The importance of R.M.’s paternity to the disposition of this case therefore cannot be overstated.   

Unfortunately for all of the parties involved, however, the record introduces substantial doubt as to whether R.M. is, in fact, the child’s biological father.  The Probate Court immediately should have ordered R.M. to participate in paternity testing.  When the paternity of a child is in question, science, rather than anecdote, should prevail, and the parties should be required to submit to DNA testing.  Vacated and remanded for the court to order DNA testing at the earliest possible time.

MacImage of Maine v. Androscoggin County et al. 2012 ME 44—which version of the statute applies?  Does FOAA apply to this request for documents?

MacImage of Maine, LLC, six Maine counties involved in this appeal to provide to them, in a specified digital format, copies of every document contained in the counties’ registries of deeds, including the indexes to the recorded documents.  MacImage seeks a bulk, digital delivery of all such documents and all indexes in order to create a private database with a proprietary search engine through which it would offer what it describes as improved, consolidated search and retrieval services to the public for a profit.

When the litigation began, the statute governing fees for copies of recorded deeds provided only that the county commissioners were entitled to establish “a reasonable fee” to be charged for copies. 33 M.R.S. § 751(14) (2009).  While the suit was pending, but before trial, the Legislature amended the statute to set forth factors that the county commissioners could consider when determining reasonable fees for paper copies, attested copies, online copies, or copies delivered through bulk transfers; that legislation did not indicate that it was to be applied retroactively.  The parties proceeded to trial, and the court concluded that the statute in existence at the time that the original requests were made was applicable.  After the Superior Court entered its judgment and the counties appealed from the court’s decision, however, the Legislature enacted new legislation; that legislation was explicitly enacted to apply “retroactively to September 1, 2009,” which encompassed the time within which the MacImage request was submitted. 

McImage filed a complaint in the Superior Court pursuant to the Maine Freedom of Access Act (FOAA), 1 M.R.S. § 409(1) (2011), and M.R. Civ. P. 80B.  

Held:  The specific provisions of Title 33 and not the FOAA apply here. To determine whether the new statute applies, we will examine (1) whether the Legislature expressed the intent to make the statute retroactive in its application and (2) whether that retroactive application violates any provisions of the Maine Constitution. The Legislature has adopted a rule of construction that “[a]ctions and proceedings pending at the time of the passage, amendment or repeal of an Act or ordinance are not affected thereby.” 1 M.R.S. § 302 (2011). The general rule of statutory construction set forth in section 302 may be overcome, however, by “[l]egislation expressly citing section 302, or explicitly stating an intent to apply a provision to pending proceeding .”  Thus, the Legislature may appropriately amend a statute and have it take effect immediately, and it may, within the bounds of the Maine Constitution, “make such a change retroactive and thereby undo what it perceives to be the undesirable past consequences of a misinterpretation of its work product.”  

Here, the Legislature unequivocally expressed an intent for the statute to apply retroactively.  Thus, unless there is some constitutional impediment to its enforcement, the new legislation requires us to consider this matter based on the standard set forth in the newest law.

If there is a reasonable interpretation of a statute that will satisfy constitutional requirements, we will avoid construing the statute in a way that renders it unconstitutional.  With this rule of construction in mind, we now consider whether the legislation violates (a) the constitutional separation of powers, (b) the Due Process Clause, (c) the Equal Protection Clause, (d) the Takings Clause, or (e) the Special Legislation Clause.  Held that no one of those provisions were violated.

Held:  In reviewing the lower court’s decision, it was noted:  “[i]t is the obligation of the last court in the hierarchy that rules on the case to give effect to [the] latest enactment, even when that has the effect of overturning the judgment of an inferior court, since each court, at every level, must decide according to existing laws.”

Nolan et al. v. Labree, et al.  2012 ME 61

Kristen LaBree gave birth to a child through in vitro fertilization with a zygote from Celia Nolan and her husband.  Neither Kristen nor her husband was genetically related to the child.    Despite these facts, accepted by all parties, a birth certificate listing the LaBrees as the child’s parents was filed with the Department of Health and Human Services.

The Nolans filed a complaint in the District Court that requested that the court “order” that they were the parents of the child. Following a testimonial, uncontested hearing, the trial court determined that Robert Nolan is the father of the child and declared his paternity, but declined to declare Celia’s maternity, holding that there was no statutory authority for such a determination. 

Held:  19-A M.R.S.§ 1556 (2011) provides a statutory basis for the District Court to declare“parentage,” a term that includes both paternity and maternity and the court did have the power to make a declaration of maternity.  In the context of an undisputed case like this one, when individuals—here, the genetic parents—seek a judgment declaring their legal parentage, and the other parties—the gestational carrier and her husband—have specifically asserted that they do not wish to be recognized as the child’s parents, the court is authorized to determine that the individuals are the parents of the child and thereby that the gestational carrier and her husband are not the parents of the child. 

Through this action, the Nolans sought a judgment of parentage, which they intend to submit to the Department with a request that the child’s birth certificate, which currently lists the LaBrees as the parents, be corrected. Only if the Department refuses to do so, and the Nolans seek judicial relief, will the Department need to be named as a party.

See all the amici-- Gay & Lesbian Advocates & Defenders, 
American Academy of Reproductive Technology, American
Society for Reproductive Medicine, American Academy of Assisted
Reproductive Technology Attorneys, The National Infertility
Association, American Fertility Association, New England Fertility Society,
Reproductive Science Center of New England, Boston IVF, and Society for
Assisted Reproductive Technology.


AGENCY PRINCIPLES

A. E. Robinson, Inc v. County Forest Products,  2012 ME 29—undisclosed principal.  Beware of deals made on the golf course.

Porter spoke with a VP of A. E. Robinson at a charity golf event. Subsequently, the two orally agreed that A. E. Robinson would begin delivering fuel products to G. R. Porter & Sons, another corporation with which Porter was involved. In 2005, Porter began operating a fuel delivery business as Porter Cash Fuel but never registered that name with the Secretary of State. Porter testified that he intended to operate Porter Cash Fuel as a trade name of County Forest and not as a separate sole proprietorship. The record reveals that Porter ordered fuel and gas over the phone from A. E. Robinson in a series of transactions that continued for three years and eventually gave rise to this suit.  

Several types of writings confirmed these oral agreements. Within two days after A. E. Robinson delivered its products, it mailed invoices directed to Porter Cash Fuel. A. E. Robinson also regularly sent Porter Cash Fuel statements of account. Further, an authorization for direct payment listed “Porter Cash Fuel” and bore two signatures, one of which belonged to Porter. None of the writings made any reference to County Forest and none indicated the corporate status of Porter Cash Fuel. All of A. E. Robinson’s dealings were with Porter or with Porter Cash Fuel; it had no reason to believe it was dealing with County Forest.

Over the years of this business relationship, A. E. Robinson added terms to the bottom of its invoices asserting its entitlement to financing charges, collection costs, attorney fees, and court costs. Although Porter never expressly agreed to these terms, when Porter paid sporadically, some of the payments were applied to financing charges, and Porter never complained.

Porter and County Forest were found liable for the debts, financing charges and attorney fees payable to A E Robinson.

Held:  Porter was acting as an agent of an undisclosed principal—County Forest.  “[w]hen an agent acting with actual authority makes a contract on behalf of an undisclosed principal . . . unless excluded by the contract, the principal is a party to the contract,” as is the agent. Because Porter operated Porter Cash Fuel as an agent for County Forest without disclosing that County Forest was the principal, he and County Forest are parties to the contract.

Overruled:  Older cases that endorsed the election rule, which requires a third-party to elect between the principal and the agent in obtaining relief. 

Also Held:  County and Porter are liable for finance charges, but not attorney fees.  Interpreting Article 2 on sales Uniform Commercial Code.  In a transaction between merchants for the sale of goods, additional terms contained within a written confirmation of an oral agreement become part of the contract unless those additional terms materially alter the oral agreement.  As between merchants, the addition of the financing charges was not a material alteration, but the attorney fee clause was and could not be enforced.

ANTI -SLAPP STATUTE—PRIMA FACIE CASE

Nader v. Maine Democratic Party, 2012 ME 57

The anti-SLAPP statute (Strategic Lawsuit Against Public Participation) is designed to allow a defendant to file a special motion to dismiss a lawsuit that a plaintiff brings “with the intention of chilling or deterring the free exercise of the defendant’s First Amendment right to petition the government by threatening would-be activists with litigation costs.”  Title 14 M.R.S. § 556.  The application of the anti-SLAPP statute is a two-step process.  First, the court determines whether the anti-SLAPP statute applies. At this step, the moving party (i.e., the defendant) “carries the initial burden to show that the suit was based on some activity that would qualify as an exercise of the defendant’s First Amendment right to petition the government.”  If the moving party demonstrates that, the burden shifts to the nonmoving party to establish, through pleadings and affidavits, that the moving party’s exercise of its right of petition (1) was “devoid of any reasonable factual support or any arguable basis in law,” and (2) “caused actual injury” to the nonmoving party.

Since there was no dispute that the moving parties, MDP and Moffett, had demonstrated that Nader’s claims against them are based their exercise of the right of petition, the court focused its analysis, on whether Nader met his burden to establish that MDP’s and Moffett’s exercise of their right of petition “was devoid of any reasonable factual support or any arguable basis in law” and “caused actual injury” to Nader. 

Held:  This standard requires only that the nonmoving party provide prima facie evidence to support its burden of showing that the moving party’s petitioning activity was “devoid of any reasonable factual support or any arguable basis in law and that the moving party’s acts caused actual injury to the responding party.”  The prima facie evidence standard requires proof only of enough evidence to allow the fact-trier to infer the fact at issue and rule in the party’s favor. Prima facie evidence requires only some evidence on every element of proof necessary to obtain the desired remedy. Thus, prima facie proof is a low standard that does not depend on the reliability or credibility of the evidence, all of which may be considered at some later time in the process.	

The court announced a change in the parties’ burdens at the preliminary anti-SLAPP dismissal stage. A nonmoving party’s action or claim should be allowed to proceed unless the nonmoving party, by pleading or affidavits, fails to make a prima facie showing that any, rather than all, of the petitioning activities by the moving parties, were devoid of any reasonable factual support or arguable basis in law.

Remanded for the trial court to reapply the statute at the second step of the anti-SLAPP analysis, including making a determination as to whether Nader can present sufficient evidence to make a prima facie showing that any of MDP’s and Moffett’s petitioning activities, including actions in Maine, were devoid of any reasonable factual support or any arguable legal basis and resulted in actual injury to him. Actual injury could include, as alleged in Nader’s complaint, quantifiable losses of money or other resources or identifiable special damages. 

PROPERTY TAX EXPEMPTION—BURDEN OF PROOF

Humboldt Field Research Institute et al. v. Town of Steuben et al., 2011 ME 130—the tax man cometh.

Issue:  Court took the opportunity to clarify which party has the evidentiary burden to prove or disprove entitlement to a municipal property tax exemption pursuant to 36 M.R.S. § 652 when the taxpayer at issue has previously been granted the exemption and is then notified by the assessor that the prior exemption is no longer accepted by the municipality.

Held:  Maine law consistently places the burden on the taxpayer to prove entitlement to a tax exemption, even when an exemption has been granted in prior years, if the assessor challenges the exemption.

Standard of review:  When reviewing an appeal pursuant to M.R. Civ. P. 80B from the Superior Court acting in its appellate capacity, court reviews directly the decision of the tribunal with original jurisdiction.  Because the Commissioners heard evidence and conducted a de novo review of the Town’s exemption determination and the Superior Court acted in a purely appellate capacity pursuant to M.R. Civ. P. 80B, we review the Commissioners’ decision directly without deference to the Superior Court’s intermediate review.

A tax exemption statute is narrowly and strictly construed with all doubt and uncertainty as to its meaning being weighed against exemption.  36 M.R.S. § 652(1) (2010), provides that the taxpayer bears the burden of proof at the time of its original application and further provides that any exemption that is granted remains in effect from year to year until the local assessor makes a later determination that the taxpayer no longer qualifies.   This language does not shift the burden of proof to the Town in a later year when the taxpayer has been notified that it no longer qualifies for an exemption. Taxation is the rule; exemption from taxation is the exception. The party claiming the exemption must bring his case unmistakably within the spirit and intent of the act creating the exemption.

The burden of establishing entitlement to a tax exemption always remains with the taxpayer. Pursuant to the statute, the taxpayer must first present written proof of entitlement with its original application for the exemption. If granted, the exemption remains in place unless and “until the assessors determine” otherwise. The taxpayer, therefore, can rely on a previously granted exemption until notified by the assessor that it no longer qualifies. Once notified, however, the burden remains with the taxpayer to prove entitlement to the exemption, just as if it were applying for the exemption for the first time. 

EMPLOYMENT LAW

Russell v. Expressjet Airlines, Inc., 2011 ME 123—did the plaintiff prove an adverse employment action?

After having acted as temporary general manager for the Portland operation of ExpressJet and receiving first rate performance reviews Russell expressed an interest in permanently filling that position.  Although various full time and temporary managers came and went he never formally applied, but made his interest in the position known verbally on many occasions.  ExpressJet had recently been through a discrimination complaint by 3 female employees who complained that it only hired gay men for management positions.  

Plaintiff sued his employer for discrimination based upon his sexual orientation.  Jury awarded $47K lost income, $500K in compensatory and $500K in punitive damages.

In order to establish a prima facie case of employment discrimination pursuant to the MHRA, an employee must show that (1) the employee is a member of a protected class; (2) the employee applied for and was qualified for an open position the employer was seeking to fill; (3) the employee was not hired for that position; and (4) the position was later filled by a person who is not a member of the protected class. The burden of proof remains with the plaintiff at all times. If the employer responds to the prima facie presentation of the employee with evidence that the “adverse employment action was taken for a legitimate, nondiscriminatory reason,” the burden is on the employee to persuade the fact-finder that there was unlawful discrimination.

Issue:  what was the adverse employment action?

Ordinarily, in cases of a claimed failure to hire or failure to promote, the employee will provide evidence of the adverse employment action by showing that he applied for a position and was not hired. Here, Russell did not apply for a general manager position, but that failure was not fatal to his employment discrimination claim--when a person’s desire for a job is not translated into a formal application solely because of his unwillingness to engage in a futile gesture he is as much a victim of discrimination as is he who goes through the motions of submitting an application.

Held:  The usual rule is that an individual must apply for a position before he can claim that he was denied that position, but there is a futility exception that requires affirmative proof that applying for a specific employment position would have been futile based upon the employer’s discriminatory actions or statements. An employee’s subjective sense of discouragement, without more, is insufficient to sustain his burden of proving futility.

Issue:  How to apply the statutory cap on damages?

Held:  ExpressJet argued that the court should have applied the $50,000 cap for employers who have between fourteen and 101 employees because ExpressJet has relatively few employees in Maine.  However, a plain language reading of the statute leads to the conclusion that the Legislature did not intend to distinguish between the number of employees in Maine and the number of employees nationwide; rather, the clear intent of the graduated caps is to protect smaller employers from large damage judgments that could potentially devastate them.  The $500K cap applied.

Issue:  Was the employer entitled to a new trial or remitter of damages?

Held:  Section 4613(2)(B)(8)(e) provides a low threshold of evidence for awarding compensatory damages that is similar to “the pain, suffering, mental anguish and loss of enjoyment of life criteria of general tort actions.” A compensatory damages award pursuant to the MHRA may be based solely on a plaintiff’s own testimony.

Walsh v. Town of Millinocket, 2011 ME 99-- Whistleblowers’ Protection Act and a committee vote to terminate the employee.

A jury found that Walsh, the former Town Recreation Director, had engaged in activities protected by Maine’s Whistleblowers’ Protection Act, 26 M.R.S. §§ 831-840 (2010), when she reported unsafe conditions on Town-owned snowmobile trails to the Maine Department of Conservation, and that those protected activities were a substantial motivating cause for the Town’s decision to eliminate her position.

Plaintiff Rec Director complained to the Town Manager, Counselor Polstein, and finally the ME Dept of Conservation about the conditions of the local snowmobile trails.  The council voted 4-3 with Polstein in the majority to outsource the recreation program and thereby eliminated Plaintiff’s job.  No evidence was presented indicating that any Town Councilor, other than Polstein, held any discriminatory animus toward Walsh for her engaging in the protected conduct.

Issue:  Town contended (1) it cannot be held liable on Walsh’s claim because there is no dispute that the majority of the seven-person Town Council was not motivated by discriminatory animus when it voted to eliminate Walsh’s position; and (2) the court’s causation instruction was erroneous because it did not require the jury to find that Walsh’s protected conduct was the substantial motivating factor for the votes of a majority of the Town Council.

To prevail on a claim of unlawful retaliation pursuant to the WPA, Walsh had to prove, and the jury had to find, that: (1) she engaged in activity protected by the WPA; (2) she experienced an adverse employment action; and (3) a causal connection existed between the protected activity and the adverse employment action.  The only issue on appeal is that of causation, specifically, whether Walsh’s complaints to the State concerning the condition of the Town’s snowmobile trails were a “substantial factor” or a “motivating factor” in the elimination of her position.

Held:  An improper motive or discriminatory animus of one member of a multi-member council or commission may create an actionable claim against the governmental entity if a plaintiff proves, and the jury finds, that the improper motive or discriminatory animus was a motivating factor or a substantial cause for an adverse employment action taken against a plaintiff who is a member of a protected class or who has engaged in a protected activity.  It is the influence of those with discriminatory animus, not the vote count, that is, in the final analysis, the proper focus of the inquiry for the causation question.

Kezer v. Central Maine Medical Center, 2012 ME 54—reasonable accommodation, statute of limitations, and attorney fees.

At trial, Kezer maintained that CMMC failed to accommodate his shoulder injury and his hearing impairment.

Issue:  When did the statute of limitations begin to run on plaintiff’s claims?

An employer’s denial of a disabled employee’s request for a reasonable accommodation is a discrete act of alleged discrimination from which the applicable statute of limitations period begins to run, similar to a termination, a refusal to transfer, or a failure to promote.  The statute of limitations period begins to run for purposes of the MHRA when a disabled employee receives unambiguous and authoritative notice of the employer’s alleged discriminatory decision to deny the employee’s request for a reasonable accommodation. 

HOWEVER, where a significant and material change of circumstances occurs involving the employee’s disability or the employer’s ability to accommodate the disability, and the employee makes a new request for a reasonable accommodation based upon such a change in circumstances, an employer’s subsequent denial of that request will be considered a new discrete act of alleged discrimination and will establish a starting point for a new statute of limitations period.

BUT, an employer’s subsequent denial of an employee’s renewed request for an accommodation does not give rise to a new limitations period when such a denial is the result of an employer’s unwillingness to reverse a previous allegedly discriminatory decision.  An employer’s refusal to undo a discriminatory decision is not a fresh act of discrimination, therefore a subsequent refusal to reconsider the decision does not constitute a separate act of discrimination and cannot bring an employee’s claims within the statute of limitations.

Issue:  Does 5 M.R.S. § 4613 of the MHRA impose a duty on an employer to engage in a good faith interactive process with a disabled employee to identify and make reasonable accommodations for a disability?

Held:  Though federal law requires such an interactive process, a plain language reading of the statutory provision reveals that section 4613 provides an employer with an affirmative defense to a disability discrimination claim regarding a failure to  accommodate pursuant to the MHRA. As such, section 4613 does not require an employer to engage in such a consultation.

Issue:  Attorney fees—counsel for plaintiff asked for $119K and received $45K.

Held:  it is well within the court’s discretion to reduce fees for time spent on unsuccessful claims, or reduce fees based on the plaintiff’s limited degree of success.  Here, the trial court found that even though Kezer had brought a single-count complaint against CMMC, he raised several disability discrimination claims during the course of the litigation based on two physical conditions: his hearing impairment and his shoulder injury. The court observed that at least half of Kezer’s case focused on CMMC’s alleged discriminatory actions surrounding his hearing impairment and that he had failed to prove the adverse actions were related to his hearing condition.  Further, the court reasoned that the $5000 compensatory damages award indicated  that the jury believed Kezer suffered only modest injuries as a result of CMMC’s adverse employment action.

EQUITABLE ESTOPPEL AND THE STATE

Mrs. T as parent and next friend of C.T. v. Commissioner DHHS, 2012 ME 13

Issue:  Was DHHS equitably stopped from denying services because Plaintiff reasonably relied to her detriment on the Department’s misrepresentations that C.T., Plaintiff’s son, was eligible.

Mrs. T. is the mother of C.T., a fifteen-year-old boy with severe disabilities.  Department placed him at a residential facility in New Hampshire, but intended that C.T. live at the New Hampshire facility only until a suitable placement could be located in Maine.  None could be found.  Mrs. T was told that C.T. had a lifetime waiver and was eligible for a placement in Maine when one became available.  

Due to a change in a regulation C.T. became ineligible for the waiver program, but DHHS employees did not realize such was the case and continued to tell Mrs. T. that he was.  Mrs. T. sought and received a proposal from a residential home in Lewiston to provide care for C.T. contingent on funding through the waiver program; there was no other current source of funding for that placement.

Issue:  Whether the hearing officer erred as a matter of law in finding that the doctrine of equitable estoppel is not applicable to these facts.

Held:  The activities of a governmental entity may be equitably estopped if the party asserting the doctrine can prove that (1) the statements or conduct of the governmental official or agency induced the party to act; (2) the reliance was detrimental; and (3) the reliance was reasonable. The party asserting estoppel has the burden of proof.  However, when a party seeks to estop the government the court views the claim with caution; as against the government, the doctrine of equitable estoppel should be sparingly used. 

The hearing officer found that the Department gave Mrs. T. “misinformation” concerning C.T.’s waiver status, but ultimately concluded that “[t]here is no evidence to support a causal link” between that misinformation and C.T.’s current ineligibility for a waiver—the necessary element of detrimental reliance was missing.  There was an almost three-year window of opportunity for Mrs. T. or the Department to find a placement between January 2005, when C.T. was approved for a waiver, and December 2007, when the waiver program closed to minors. The hearing officer found that during that time the Department made sincere, but ultimately unsuccessful, efforts to locate an appropriate placement for C.T. in Maine, efforts that were hindered by funding limitations and regulations that restricted the age of clients that could be placed in the same residence.

PERSONAL JURISDICTION—LONG ARM

Fore LLC v. Benoit et al., 2012 ME 1

Benoit lives and works in Brockton, Massachusetts. He is the managing partner of defendant Benoit & Associates, LLC.  Benoit provided accounting and tax preparation services for Rivermeadow Golf Course, which is in Westbrook, Maine.  Benoit’s clients were RJ Golf, LLC, which owned the golf course, and Rivermeadow Management, LLC, which operated it. Both were New Hampshire entities. Fore’s managing member, Robert Adam, stated by affidavit that prior to Fore’s purchase of the golf course from RJ Golf, Benoit fraudulently misrepresented in a telephone call with Adam that the tax returns Benoit prepared concerning the golf course were accurate.

William Benoit has never resided in Maine. His firm’s only place of business was in Brockton, Massachusetts. Benoit visited Maine only occasionally, on brief visits for personal reasons, before the golf course was sold. He has never been to the golf course. Benoit has never provided accounting services to any Maine entity or solicited business in Maine. William Benoit was not in Maine when he provided accounting and tax services for Rivermeadow Management and RJ Golf.

Held:  Maine’s long-arm statute applies “to the fullest extent permitted by the due process clause of the United States Constitution, 14th amendment.”  14 M.R.S. § 704-A(1)-- the statute does provide a framework for applying constitutional requirements because it enumerates the various types of contacts that may form the basis for personal jurisdiction.

Any person, whether or not a citizen or resident of this State, who in
person or through an agent does any of the acts hereinafter
enumerated in this section, thereby submits such person, and, if an
individual, his personal representative, to the jurisdiction of the courts
of this State as to any cause of action arising from the doing of any of
such acts:

A. The transaction of any business within this State;
B. Doing or causing a tortious act to be done, or causing the
consequences of a tortious act to occur within this State; [or]
. . . .
I. Maintain[ing] any other relation to the State or to persons or
property which affords a basis for the exercise of jurisdiction by
the courts of this State consistent with the Constitution of the
United States.

“Due process is satisfied when: (1) Maine has a legitimate interest in the subject matter of the litigation; (2) the defendant, by his or her conduct, reasonably could have anticipated litigation in Maine; and (3) the exercise of jurisdiction by Maine’s courts comports with traditional notions of fair play and substantial justice.”  “It is declared, as a matter of legislative determination, that the public interest demands that the State provide its citizens with an effective means of redress against nonresident persons who, through certain significant minimal contacts with this State, incur obligations to citizens entitled to the state’s protection.”

The second part of the test concerns the defendant’s contacts, which are present when the defendant purposefully directs his or her activities at Maine residents or creates continuing obligations between himself or herself and the residents of Maine. This part of the test also requires the court to consider whether the defendant’s conduct affected a Maine resident who was in Maine when affected by the conduct.

The third part of the test concerns whether it is reasonable to require the defendant to litigate in Maine.  The court looks to the resources of the defendant to make this determination.

The burden is on the plaintiff to demonstrate the first two parts of the test, and once it does so, the burden shifts to the defendant to demonstrate the negative as to the third part.

The Court found that Plaintiff had made a sufficient showing that Defendant was subject to jurisdiction, but remanded to have the trial court find whether it was reasonable to require Benoit to defend in Maine-i.e. whether dragging him to Maine comported with traditional notions of fair play and substantial justice. 

SUMMARY JUDGMENT PRACTICE

HSBC Bank v. Gabay, 2011 ME 101—anti ferret rule.

The bank violated the anti-ferret rule in its motion for summary judgment.  

The Law Court’s statements that it will not, and trial courts should not, independently search a record to find evidence to support a party’s claim when that claim is insufficiently referenced in that party’s statement of material facts is no mere technicality to make summary judgment practice more difficult. Certainly in each individual case it can be argued, as HSBC argues here, that review of the entire record, with the specific facts now identified in the brief on appeal, demonstrates that there really is no material fact in dispute. Such arguments illustrate the need to identify material facts with specific citations to the record in the statement of material facts filed in the trial court. 

The court will not search through the record for supporting facts

Cach, LLC v. Kulas, 2011 ME 70—What if the opposing party doesn’t follow proper MSJ practice?

Procedural history:  Cach, LLC, as assignee of Bank of America claimed damages in the amount of $6042.80 for unpaid principal and interest on a credit card account and filed a motion for summary judgment supported by various documents.  Pro se defendant responded by filing an “Objection” which did not comply with Rule 56 and did not contain a statement of material fact.  

Held:  When the plaintiff has moved for summary judgment, the plaintiff has the burden to demonstrate that each element of its claim is established without dispute as to material fact within the summary judgment record.  The court must decide whether the summary judgment record establishes, without dispute as to material fact, that Cach owns an account registered to Kulas with a balance due of $6042.80.

A moving party’s factual assertions may not be deemed admitted because of an improper response unless those factual assertions are properly supported. See M.R. Civ. P. 56(h)(4) (“Facts contained in a supporting or opposing statement of material facts, if supported by record citations as required by this rule, shall be deemed admitted unless properly controverted.”

The moving party with the ultimate burden of proof bears the initial responsibility of demonstrating the absence of a genuine issue of material fact through a properly supported statement of material facts.

STATUTE OF LIMITATIONS--TOLLING

Angell v. Hallee, 2012 ME 10—court adopts a new rule.

Christine S. Angell appeals the entry in the Superior Court of a judgment on the pleadings in favor of Renald C. Hallee. Angell alleges that Hallee sexually abused her during her childhood, while he was a priest at St. John’s Parish in Bangor in the 1970s.  The incidents of abuse were alleged to have taken place in the early 1970s and the defendants raised the statute of limitations.

Angell opposed the motions based in part on the tolling of the limitations period during Hallee’s absence from and residency outside Maine. Hallee’s answer admited he was a resident of Massachusetts. Angell argues that she should be permitted discovery to determine whether and for what periods Hallee was absent from Maine and resided out of state after the cause of action accrued against him. Neither party submitted an affidavit in support of or opposition to the motion for judgment on the pleadings; the trial court decided the issue solely on the pleadings.

Issues:  (1) whether a limitations period is tolled pursuant to 14 M.R.S. § 866 (2011) while a defendant is absent from and resides out of state but is nevertheless amenable to service of process by means other than publication, and (2) which party has the burden of proof with respect to whether the limitations period has been tolled and the procedural issues associated with the burden of proof.

Held:  Court adopts the majority rule and interprets the tolling statute as follows: 14 M.R.S. § 866 does not operate to toll the limitations period for any portion of the period during which the plaintiff could, through reasonable effort, find and serve the defendant by any means other than publication. The defendant has the burden of proving the affirmative defense that the statute of limitations bars the action and therefore must prove facts affecting the tolling of the limitations period such as whether and when the plaintiff, with reasonable effort, could have effected service. Once the defendant has successfully raised the statute of limitations defense, the plaintiff must make a prima facie showing of facts that would support the tolling. Thus, the burden moves to Hallee to demonstrate either (1) that he was in Maine or (2) that Angell could have located him with reasonable effort and had him served.

INTERLOCUTORY APPEALS

Bond v. Bond, 2011 ME 105—Reviews three exceptions to the FJR.

The death knell, collateral order, and judicial economy exceptions.

Absent an exception, the final judgment rule prevents a party from appealing a trial court’s decision on a motion before a final judgment has been rendered.  Although both parties urged the court to reach the merits, it considered sua sponte whether the matter was properly before it on appeal from a final judgment.  A judgment is final only if it disposes of all the pending claims in the action, leaving no questions for the future consideration of the court.

Court reviewed those three and how the case before the court does not meet the criteria of any of them.

Death Knell Exception:  The death knell exception applies if substantial rights of a party will be irreparably lost if review is delayed until final judgment. A right is irreparably lost if the appellant would not have an effective remedy if the interlocutory determination were to be vacated after a final disposition of the entire litigation. Put differently, where an
interlocutory order has the practical effect of permanently foreclosing relief on a claim, that order is appealable. Cost or delay alone is insufficient to establish the irreparable loss of a right.

Collateral Order Exception:  applies when the appellant can establish that (1) the decision is a final determination of a claim separable from the gravamen of the litigation; (2) it presents a major unsettled question of law; and (3) it would result in irreparable loss of the rights claimed, absent immediate review.

Judicial Economy Exception:  The judicial economy exception is available in those rare cases in which appellate review of a non-final order can establish a final, or practically final, disposition of the entire litigation. It applies only when a decision on the appeal regardless of what it is, would effectively dispose of the entire case.

Forest Ecology Network et al. v. LURC et al., 2012 ME 36—Judicial Economy Exception.

Following contested proceedings before LURC a Rule 80C petition was filed; the superior court the court issued a comprehensive decision that rejected all of Forest Ecology Network and NRCM’s claims of error, save one related to the process that LURC followed after the completion of the evidentiary hearing in January 2008. The court determined that although LURC had the authority to propose the amendment of Plum Creek’s petition following Plum Creek’s submission of its third amended petition, LURC could not do so without conducting an evidentiary hearing.  Because LURC disregarded its Chapter 5 rules and engaged in an unauthorized, ad hoc procedure that prejudiced Petitioners’ rights, the court vacated the Decision of the Commission and remanded for a public hearing on Plum Creek’s fourth and final amended petition.  LURC appealed and sought interlocutory Law Court review (the fact of the remand made the appeal interlocutory).

Issue:  (1) whether this appeal should be dismissed as interlocutory.

Judicial Economy Exception--As a general proposition, in Rule 80C appeals, a Superior Court judgment that remands the case to an executive agency or municipal government for additional decision-making is not final, and will not be entertained because it is interlocutory.  The requirement of a final judgment for appellate review, although not jurisdictional, is a long-standing prudential rule. It is intended to avoid piecemeal appeals and to promote the efficient and effective resolution of legal disputes. This exception to the final judgment rule has two
requirements: first, that review of a non-final order can establish a final, or practically final, disposition of the entire litigation, and second, that the interests of justice require that immediate review be undertaken.

The first requirement can be relaxed when it is apparent that the denial of appellate review could result in judicial interference with apparently legitimate executive department activity and therefore appellate review is necessary to safe-guard the separation of powers. This special separation of powers exception is itself narrowly construed and only applies when justified by “extraordinary circumstances.”  It applies when prompt appellate review is required to prevent judicial interference with apparently legitimate executive department activity and thereby safeguard the separation of powers, and in order to avoid undue judicial disruption of administrative process.

Here, an administrative agency is appealing a court order remanding the case to the agency for an additional evidentiary hearing when there is a genuine question as to whether the hearing is required by law.  If the appeal was not considered it was reasonably possible that LURC would not be able to obtain appellate review of the court’s decision that a further evidentiary hearing is required.  If LURC held an additional hearing following the remand and no appeal from its decision is taken by any of the parties, LURC would be unable to appeal its own decision and thus would be prevented from obtaining appellate review of the court’s legal ruling that resulted in the remand order.  Second, if the appeal was dismissed and LURC required to begin anew and hold an evidentiary hearing, the time and expense of the resulting process will be substantial—If a new evidentiary hearing is held, the case is again appealed, and the court ultimately determined that a new evidentiary hearing should not have been required, the wasted judicial and agency resources would be large indeed.

Held:  Accordingly, the required elements of the judicial economy exception are present. 

The case also contains a very thorough and helpful analysis about an agency’s discretion to fashion an appropriate administrative process.  However, on this second point, it is important to note, as does the Court, that this rezoning process was a rulemaking proceeding as a matter of law, despite the fact that LURC created a factual record in part through an evidentiary hearing that had some characteristics of adjudication.  Therefore, the holding of the case is not squarely applicable to challenges to agency procedures in the context of true adjudication.

Centrix Bank & Trust v. Kehl et al., 2012 ME 52--  collateral order exception and appeals from orders attaching property.

Although we have often broadly stated in these opinions that orders of prejudgment attachment, and orders modifying or dissolving attachment orders, are immediately appealable as an exception to the final judgment rule, we have not concluded that every appeal regarding an attachment or trustee process is immediately appealable as, or pursuant to, an exception to the final judgment rule.  The collateral order exception to the final judgment rule has formed the basis for allowing interlocutory appeals of orders for attachment and/or trustee process.

The collateral order exception allows an immediate appeal from an interlocutory order “when the appellant can establish that (1) the decision is a final determination of a claim separable from the gravamen of the litigation; (2) it presents a major unsettled question of law; and (3) it would result in irreparable loss of the rights claimed, absent immediate review.” In the context of appeals from orders for attachment or trustee process, however, we have, at least implicitly, concluded that such orders are immediately appealable, regardless of whether they present a major and unsettled question of law.

We therefore apply only the first and third elements of the collateral order exception to the final judgment rule in this matter.

ADMINISTRATIVE APPEALS—DEFERRAL TO AGENCY INTERPRETATION

Friends of the Boundary Mountains v. LURC et al., 2012 ME 53

In this case, the applicant originally sought approval for a 15 turbine project.  Following hearing, the applicant sought to amend the proposal to strike the four most controversial turbines, and obtain a permit for the remaining 11 in their originally proposed locations.  The opponents asked the Commission to reconvene the evidentiary hearing to take additional evidence on the proposed change.  LURC denied the request for an additional hearing, and instead allowed the parties to submit written comments on the amended application.  After receiving and considering written comment, the Commission approved the 11 turbine project.  The opponents appealed, arguing that the Commission erred by allowing the applicant to amend the proposal following the hearing, and/or not holding another hearing on the amended proposal.

Issue:  FBM argues that LURC violated its own rules by refusing to hold a public hearing on TransCanada’s amended application. 

Held:  An agency’s interpretation of its own internal rules will be given considerable deference and will not be set aside unless the rule plainly compels a contrary result, or the rule interpretation is contrary to the governing statute.  LURC’s rules give it discretion to hold or reopen a hearing. The plain language of the rules indicates, whether LURC opens the matter for a public hearing upon receiving an initial application is, in the first place, a decision committed to its discretion, and LURC may thereafter “elect” to reopen a hearing prior to the issuance of a final order or decision.  After TransCanada amended its application, LURC reopened the record but did not reopen the hearing. FBM was given, and acted upon, the opportunity to introduce additional documents and make arguments opposing the amended application.

Given the voluminous existing record and the limited nature of the changes made to the original proposal, the Board did not abuse its discretion in denying FBM’s request to reopen the hearing on the original application or to conduct a new hearing on the amended application.

Later in the opinion the Court deferred to LURC’s interpretation of the word “attributable” in 35-A MRS 3451 holding that its interpretation was reasonable based upon an examination of the legislative history as well as the context of the whole statutory scheme of which the section at issue formed a part, so that a harmonious result, presumably the intent of the Legislature, was be achieved.

The case is an important precedent because it contains extensive discussion of agency discretion to manage an efficient and orderly administrative review, including especially agency discretion to deny opportunities for additional sworn testimony or cross examination.  Unlike Forest Ecology Network, this case is set in the traditional licensing/permitting context, rather than the rulemaking context of rezoning, and therefore it will probably be somewhat more useful in defending future challenges to agency procedures in quasi-adjudicatory settings.  

MOOTNESS—COLLATERAL CONSEQUENCES EXCEPTION

In Re Ciara H., 2011 ME 109

District Court entered a jeopardy order against the mother of the child due to inadequate care and supervision of the child.  Mother appealed contending the record did not support the finding.  Pending appeal Ciara turned eighteen years old, Mom and the State agreed the appeal was moot, but both parties urged the court to reach the merits anyway.

Enter the collateral consequences exception to the mootness rule.

There are potential collateral consequences in this case because the findings in the court’s jeopardy order may be interpreted as a substantiation of abuse in administrative proceedings before the Department of Health and Human Services.   See 22 M.R.S. § 4004(2) (2010); 18 C.M.R. 10 148 201-2 § II(B)(1) (2008). As addressed in each party’s supplemental brief, such “substantiated” determinations can have adverse consequences on the mother’s capacity to obtain employment or care for children other than her own biological children under certain circumstances.  

Because of these collateral consequences, the court reached the merits of the appeal.  Accordingly, though the jeopardy order itself was moot, the Law Court vacated the lower court’s order and the findings that supported it and remanded to the District Court with direction to vacate the jeopardy order and dismiss the child protection proceedings regarding Ciara.
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