STATE V. LETALIEN, 2009 ME 130, 985 A. 2D 4
LEVY, J. (7 JUSTICE PANEL)(SILVER, J., CONCURRING)

QUESTION PRESENTED


DOES THE “SEX OFFENDER REGISTRATION AND NOTIFICATION ACT OF 1999” (SORNA 1999) IMPOSE AN EX POST FACTO PUNISHMENT WHEN RETROACTIVELY APPLIED TO OFFENDERS SENTENCED BEFORE ITS EFFECTIVE DATE FOR WHOM REGISTRATION WAS A REQUIRED PART OF THEIR ORIGINAL SENTENCE?
FACTS


LETALIEN WAS SENTENCED ON AUGUST 30, 1996 FOR GROSS SEXUAL ASSAULT AGAINST A 13-YEAR-OLD GIRL, A CLASS A CRIME.  THE DISTRICT COURT FOUND THAT THE VERSION OF THE LAW IN EFFECT AT THE TIME LETALIEN WAS SENTENCED WAS SORNA 1995, WHICH PROVIDED THAT “AS PART OF A SENTENCE,” THE COURT SHALL ORDER THAT A CONVICTED SEX OFFENDER MUST SATISFY ALL THE REQUIREMENTS OF SORNA.

SORNA 1995 REQUIRED LETALIEN TO REGISTER WITH THE DEPARTMENT OF PUBLIC SAFETY AND TO UPDATE HIS REGISTRATION IF HE MOVED.  THIS REQUIREMENT WAS TO BE IN EFFECT FOR 15 YEARS, EXCEPT THAT HE COULD SEEK A WAIVER FROM THE SUPERIOR COURT AFTER 5 YEARS, AND A WAIVER COULD BE GRANTED IF THE OFFENDER SHOWED THAT REGISTRATION WAS NO LONGER NECESSARY.


LETALIEN WAS RELEASED FROM PRISON IN 1999 BUT WAS STILL ON PROBATION WHEN THE LEGISLATURE ENACTED SORNA 1999, WHICH APPLIED PROSPECTIVELY TO MORE OFFENSES AND IMPOSED MUCH MORE DEMANDING REGISTRATION REQUIREMENTS ON OFFENDERS.  FOR EXAMPLE, CERTAIN OFFENDERS WERE REQUIRED TO REGISTER FOR 10 YEARS AND OTHERS FOR LIFE.  THE WAIVER AUTHORITY WAS ELIMINATED IN THE 1999 LEGISLATION.

IN 2001, HOWEVER, THE LEGISLATURE APPLIED THE SORNA 1999 REQUIREMENTS RETROACTIVELY TO THOSE PERSONS SENTENCED BETWEEN JUNE 30, 1992 AND SEPTEMBER 17, 1999, WHICH INCLUDED LETALIEN.  AS A RESULT LETALIEN WAS CLASSIFIED AS A “SEXUALLY VIOLENT PREDATOR” WHO WAS REQUIRED TO REGISTER FOR HIS ENTIRE LIFE.  ALSO, HE COULD NOT APPLY FOR A WAIVER.  FINALLY, SORNA 1999 REQUIRED THAT HE REPORT IN PERSON AT THE LOCAL POLICE AGENCY EVERY 90 DAYS TO BE FINGERPRINTED, PHOTOGRAPHED AND TO VERIFY CERTAIN INFORMATION ABOUT HIMSELF.

IN 2003, THE LEGISLATURE REQUIRED SBI TO MAINTAIN AN INTERNET WEB SITE REGARDING REGISTRANTS AND OTHER CHANGES.  IN 2004, THE LANGUAGE THAT THE SORNA REQUIREMENTS WERE “PART OF THE SENTENCE” WAS ELIMINATED AND REPLACED WITH THE LANGUAGE “AT THE TIME THE COURT IMPOSES A SENTENCE….”


IN 2005 SORNA 1999 WAS APPLIED RETROACTIVELY TO JANUARY 1, 1982.


IN JULY 2007, LETALIEN WAS ARRESTED AND CHARGED WITH FAILURE TO COMPLY WITH SORNA 1999 WHEN HE DID NOT VERIFY HIS REGISTRATION AS REQUIRED.  HE MOVED TO DISMISS THE CHARGE CLAIMING THAT THE RETROACTIVE APPLICATION OF SORNA 1999 AGAINST HIM WAS AN UNCONSTITUTIONAL EX POST FACTO LAW.  THE DISTRICT COURT AGREED WITH HIM AND GRANTED HIS MOTION.

HOLDING


THE LAW COURT NOTED THAT BOTH THE MAINE AND U.S. CONSTITUTIONS PROHIBIT THE PASSAGE OF AN “EX POST FACTO LAW.”  AN EX POST FACTO LAW IS ONE THAT (1) PUNISHES AS A CRIME AN ACT THAT WAS INNOCENT WHEN DONE; (2) MAKES MORE BURDENSOME THE PUNISHMENT FOR A CRIME AFTER IT WAS COMMITTED, OR (3) DEPRIVES A DEFENDANT OF ANY DEFENSE THAT WAS AVAILABLE AT THE TIME THE ACT WAS COMMITTED.

THE PROHIBITION AGAINST THE ENACTMENT OF EX POST FACTO LAWS ONLY APPLIES TO PENAL STATUTES.

THE LAW COURT, EXCEPT FOR JUSTICE SILVER, DECLINED LETALIEN’S INVITATION TO INTERPRET MAINE’S CONSTITUTIONAL PROVISION AS PROVIDING GREATER PROTECTIONS THAN ITS FEDERAL COUNTERPART, AND HELD THAT MAINE’S EX POST FACTO PROHIBITION IS COEXTENSIVE WITH THE U.S. CONSTITUTIONAL PROHIBITION.


THE STANDARD OF REVIEW IS THE SO-CALLED “INTENT/EFFECTS” TEST ADOPTED BY THE SUPREME COURT.  IF A LAW IS INTENDED TO BE CIVIL AND REGULATORY, IT CAN BE INVALIDATED AS AN EX POST FACTO LAW ONLY IF IT IS ESTABLISHED BY THE “CLEAREST PROOF” THAT ITS EFFECTS (IN THIS CASE SORNA 1999) ARE SO PUNITIVE SO AS TO OVERCOME ITS CIVIL CHARACTERIZATION.


THE LAW COURT PREVIOUSLY HELD THAT THE INTENT OF SORNA 1999 WAS CIVIL AND REGULATORY, AND IT HAD NO REASON TO CHANGE THAT VIEW IN LETALIEN.


IT NEXT ANALYZED SORNA 1999 TO DETERMINE WHETHER THE STATUTORY SCHEME IS SO PUNITIVE SO AS TO NEGATE THE LEGISLATURE’S INTENT.  THERE ARE 7 FACTORS THAT THE COURT LOOKED TO.

IN ANALYZING SORNA 1999 AGAINST THESE 7 FACTORS, THE LAW COURT CLARIFIED THAT AN EX POST FACTO REVIEW MUST BE A FACIAL ANALYSIS, NOT AS APPLIED TO THE INDIVIDUAL OFFENDER.  TO THAT EXTENT, IT OVERRULED ITS PREVIOUS DECISION IN DOE V. DISTRICT ATTORNEY, 2007 ME 139.


THE LAW COURT THEN APPLIED THE 7 FACTORS USED TO DETERMINE WHETHER A STATUTE HAS PUNITIVE EFFECTS:

1. AFFIRMATIVE DISABILITY OR RESTRAINT – COURT HELD THAT QUARTERLY IN PERSON VERIFICATION OF IDENTITY, AND LOCATION OF HOME, SCHOOL AND EMPLOYMENT INCLUDING FINGERPRINTS AND PHOTOGRAPHS FOR LIFE WAS SIGNIFICANT SUPERVISION IMPOSING A DISABILITY OR RESTRAINT THAT WAS NEITHER MINOR NOR INDIRECT;

2. SANCTION HISTORICALLY CONSIDERED PUNISHMENT – COURT HELD THAT INTERNET POSTING WAS NOT PUNITIVE.  BUT IT FURTHER HELD THAT APPLICATION OF THE SORNA 1999 REQUIREMENTS TO LETALIEN MODIFIED AND ENHANCED HIS CRIMINAL SENTENCE, ACCORDING TO THE LANGUAGE OF THE STATUTE THAT WAS IN EFFECT WHEN HE WAS SENTENCED.  THUS, HIS SENTENCE WAS MADE MORE BURDENSOME AFTER THE FACT.

3. FINDING OF SCIENTER – NON-PUNITIVE

4. TRADITIONAL AIMS OF PUNISHMENT  - NEUTRAL FACTOR
5. APPLICATION ONLY TO CRIMINAL BEHAVIOR – PUNITIVE

6. RATIONAL CONNECTION TO A NON-PUNITIVE PURPOSE – NON-PUNITIVE

7. EXCESSIVENESS – NEUTRAL, ALTHOUGH THE COURT LEANED TOWARD THE VIEW THAT IT WAS EXCESSIVE.

CONSIDERING ALL THE FACTORS, THE COURT CONCLUDES THAT AN EX POST FACTO VIOLATION HAD BEEN SHOWN BY THE CLEAREST PROOF.  RETROACTIVE APPLICATION OF IN PERSON, QUARTERLY VERIFICATION TO LIFETIME REGISTRANTS WITHOUT OPPORTUNITY FOR A WAIVER WAS EX POST FACTO.

JUSTICE SILVER CONCURS BUT WOULD HOLD THAT MAINE’S CONSTITUTION PROVIDES GREATER PROTECTION.


THE LAW COURT STAYED THE ISSUANCE OF ITS MANDATE FOR SEVERAL MONTHS TO GIVE LEGISLATURE THE CHANCE TO AMEND THE LAW IN RESPONSE TO ITS DECISION. LEGISLATURE ENACTED CHAPTER 570, PL 2009 AND CHANGED THE IN PERSON VERIFICATION REQUIREMENTS FOR THOSE OFFENDERS IN THE RETROACTIVE GROUP.


IF YOU WANT TO KNOW MORE ABOUT SORNA, CALL LAURA YUSTAK SMITH OR PAUL STERN.

