Law Court Cases- Criminal July 21, 2009-present
1. State v. Holland, 2009 ME 72, Alexander, J. (6 member panel):  

Affirms Class D criminal mischief conviction.  Rejects defense challenge to racial composition of the jury venire. Fact that there were no African-Americans in the 151 member pool did not establish systematic exclusion based on race.  Also rejects challenges to the seated jury panel that included some members that indicated during voir dire that African-American men made them feel uncomfortable.  Defendant had opportunity to ask further questions and did not use peremptory challenges to strike these jurors.  Competing harms instruction was not generated. No evidence that people were in imminent danger of physical harm before defendant cut down trees on the boundary line of his property (one of which fell on neighbor’s car).  [submitted on briefs-John M. Pluto, York County ADA, Anne Marie Pazar, contract brief writer/Thomas J. Connolly, Esq.]
2. State v. Christen, 2009 ME 78, Gorman, J. (6 member panel):

No obvious error in trial court’s jury instructions regarding medical marijuana statute to charge of cultivation.  Speedy trial right not violated despite two years between indictment and trial because much of delay was attributable to defense pretrial motions and because defendant did not show that he was prejudiced.  [argued-James G. Mitchell, Somerset County ADA/Peter B. Bickerman, Esq.]
3. State v. McKeen, 2009 ME 87, Clifford, J. (7 member panel/majority Saufley, Clifford, Alexander and Levy/ dissent Silver, Mead, Gorman):

Vacates Justice Hunter suppression order finding statute authorizing suspicionless ATV stops by game wardens to be unconstitutional.  Ironically, the Legislature just added a reasonable suspicion requirement to the statute. [argued- Todd R. Collins, Aroostook County ADA, Alan F. Harding, Esq. for McKeen/ Zachary L. Heiden, Esq. for amicus curiae MCLUF]

4. State v. McLaughlin, 2009 ME 90, Alexander, J. (5 member panel):
Finds evidence was sufficient to sustain theft by deception and criminal environmental convictions.  No obvious error in trial court’s limitation on defense cross-examination.  (on briefs-Leanne Robbin, AAG/Jed Davis, Esq.)

5. State v. Connor, 2009 ME 91.  Alexander, J. (5 member panel/majority Saufley, Alexander, Mead/ dissent Clifford, Levy):
Affirms denial of motion to suppress results of a stop in a conditional guilty plea in an OUI case.  Since defense did not file written motion for further findings of fact & conclusions of law, Law Court infers all facts necessary to support the finding.  Facts as found by motion court (including evidence of erratic operation) justified stop of vehicle leaving an underage drinking party.  J. Clifford’s dissent is based on fact that motion court’s ruling (which defense counsel sought to orally clarify after the hearing and oral decision) did not include any evidence of erratic operation to support the stop. Rather, the motion court found that officer was justified in stopping vehicle merely because it was leaving the party, which Justice Clifford found insufficient.  (on briefs-William B. Entwistle, Hancock County ADA/Wayne R. Foote, Esq.)

6. State v. Labbe, 2009 ME 94, Silver, J. (7 member panel):

Vacates Judge Nivison order granting motion to dismiss on double jeopardy grounds of a violation of conditions of release count of two-count complaint that also charged OAS, where the OAS constituted the new criminal conduct that was the basis of the violation of conditions of release count. (argued-Alan P. Kelley, Kennebec County ADA/Jason M. Jabar, Esq.)

7. State v. Moores, 2009 ME 102, Alexander, J. (7 member panel):

Evidence was sufficient to sustain defendant’s murder and gross sexual assault convictions following a jury-waived trial in Penobscot County.  (argued-Donald W. Macomber, AAG/ Seth D. Harrow, Esq.)

8. State v. Johnson, 2009 ME 103, Saufley, J. (5 member panel):
Affirms multiple motor vehicle convictions.  Finds that restriction of cross-examination of State’s witness, who pled the Fifth regarding her drug use on night of the crime, violated defendant’s Sixth Amendment right of confrontation.  Error was harmless beyond a reasonable doubt based on other evidence in the case.  (on briefs-Julia Sheridan, Cumberland County ADA/Sarah A. Churchill, Esq.)

9. In re Motion to Quash Bar Counsel Subpoena, 2009 ME 104, Mead, J. (5 member panel, Alexander lone dissent)
Vacating order of single justice (J.Silver) denying Verrill Dana motion to quash subpoena delivered by Bar Counsel to Gene Libby, a former partner, pertaining to his internal investigation of the firm’s handling of the John Duncan embezzlement case.  Apparently Gene may have discovered evidence of a criminal cover-up at the firm.  The firm retained Pierce Atwood to quash the subpoena, asserting attorney-client privilege.  Justice Silver denied the motion to quash, applying the crime fraud exception to attorney-client after his in camera review of the subpoenaed documents.  The majority vacated the order and remanded because it could not tell from Justice Silver’s order if he applied the correct standard, given that crime fraud exception is directed to present or future criminal activity, not past activity.  J. Alexander dissented, because proceeding was at preliminary stage and subpoena could reasonably be expected to lead to discovery of admissible evidence, and because J. Silver’s comments were appropriately circumscribed given early stage of proceeding.

 (on briefs- J. Scott Davis, Gisele M. Nadeau/ William J. Kayatta, et al.)
10. State v. Townsend, 2009 ME 106, Jabar, J. (6 member panel):
Finding evidence sufficient to convict juvenile of criminal threatening with the use of a dangerous weapon for his role as an accomplice in soliciting others to join in a gang fight with sticks. (on briefs-Paul Cavanaugh, Washington County ADA/John A. Churchill, Esq.)
11. State v. Bromley, 2009 ME 110, per curiam (6 member panel):

Per curiam decision vacating suppression order, relying on State v. McKeen, the recent case upholding the constitutionality of the statute authorizing suspicionless ATV stops by wardens.  (on briefs-Susan J. Pope, Penobscot County ADA/William P. Logan, Esq,)

12. State v. Cook, 2009 ME 119, Silver, J. (7 member panel):

Affirms robbery conviction.  Rejects defense claim that jurors reached verdict because they were concerned about bad weather or because they felt intimidated by concern that defendant’s girlfriend may have been using her cell phone to take pictures of jurors.  (argued-Deborah Potter Cashman, Androscoggin County ADA/Clifford B. Strike, Esq.)

13. State v. Bilynsky, 2009 ME 121, Levy, J. (7 member panel)
Appeal dismissed as moot after State returned items to defendant while the appeal was pending that were basis of defendant’s motion for contempt.  (argued-Patricia A. Mador, Sagadahoc County ADA/Justin Andrus, Esq.)

14. State v. Sargent, 2009 ME 125, Silver, J. (7 member panel):
Our first unsuccessful State’s appeal in a LONG time.  Held that “on the facts of this case” (which likely means that a cert. petition would be unsuccessful) a driver’s unrestricted consent to search his vehicle at a seatbelt roadblock did not extend to a closed container within the vehicle (in which the driver had illegal pills).  The Court distinguished the Supreme Court’s decision in Florida v. Jimeno, which essentially held the exact opposite.  (argued-Todd R. Collins, Aroostook County ADA/Francis E. Bemis, Esq.)

15. State v. Dwyer, 2009 ME 127, Levy, J. (7 member panel):
Affirms Richard Dwyer’s murder, gross sexual assault, and robbery convictions and life sentence for the murder of Donna Paradis (who was eight months pregnant) in Lewiston in 2008.  (argued Donald Macomber, AAG/George A. Hess, Esq.)
16. State v. Letalien, 2009 ME 130, Levy, J. (7 member panel/Silver lone concurring):
Affirms lower court decision finding that retroactive application of the SORNA of 1999 to people convicted prior to the effective date of the statute constitutes a violation of the ex post facto clauses of the U.S. and Maine Constitutions.  J. Silver files a concurring opinion stating that he would find that the ex post facto provision of the Maine Constitution provides greater protection than the same provision in the U.S. Constitution.  (argued-Paul Stern, DAG/David M. Sanders, Esq. for Letalien/Ronald W. Schneider, Jr., Esq. amicus curiae MCLU/Kelly A. Ayotte, NH AG amicus curiae for 9 states/ Gregory G. Katsas, AAG, USDOJ amicus curiae United States)

17. State v. Milliken, 2010 ME 1, Jabar, J. (6 member panel):
Finds evidence sufficient to sustain stealing drugs convictions, despite missing electronic record of portions of testimony in this jury-waived case.  (on briefs-Patricia A. Mador, Sagadahoc County ADA/Joshua Klein-Golden, Esq.).

18. State v. Elliott, 2010 ME 3, Saufley, C.J. (7 member panel):

Affirming convictions for stalking and violation of protective order.  Protective order that forbade defendant from “following, monitoring, or stalking” victim (even on public places or streets) on her way to work in Massachusetts did not violate constitutional right to freedom of travel. Government ban on stalking is rationally related to protecting public safety.  Jury unanimity not required for the underlying incidents that constitute a “course of conduct” element of the stalking statute.  The “following, monitoring, or stalking” language in violation of protective order count of the criminal complaint did not render complaint defective as each of those things (using dictionary definitions) constitute “direct or indirect contact with the victim”, which the pertinent statutory provision forbids.  (argued-Anne Berlind, Cumberland County ADA/Darrick X. Banda, Esq.).
19. State v. Okie, 2010 ME 6, Gorman, J. (6 member panel):
Affirmed John Okie’s murder convictions and sentences.  He killed Aleigh Mills and his father John Okie Sr. in 2007.  The Court rejected Okie’s claims that the jury should have been instructed on the consequences of an insanity verdict; that the prosecutor’s closing argument was improper; and that his consecutive 30-year sentences were excessive.  (argued-Donald Macomber, AAG/Peter Detroy, Esq.).

20. State v. Schmidt, 2010 ME 8, per curiam, (5 member panel):
Affirming sentence imposed after remand and denying motion for new trial based on newly discovered evidence.  Emphasizes the difference between review of sentence on direct appeal for illegality or imposition in an illegal manner versus review of sentence for propriety as part of the sentence review process (i.e. the Hewey process).  Since there was no application for leave to appeal, there was no review for propriety, and the record showed that the sentences were not illegal or imposed in an illegal manner. (argued-Alan P. Kelley, Kennebec County ADA/Robert C. Andrews, Esq.)

21. State v. Atwood, 2010 ME 12, Alexander, J. (5 member panel):
No abuse of discretion in denying motion for new trial based on failure of trial justice to sua sponte recuse herself before announcing her verdict in this jury-waived trial based on viewing photograph of her former hairdresser in newspaper in article about the defendant.  No abuse of discretion in admitting statements from victim to family and friends that she was about to go on a trip with the defendant.  Statements were admissible under 803(3), as present state of mind to engage in future act (the old Hillmon doctrine).  (argued-Donald Macomber, AAG/Merritt T. Hemingway, Esq.)
22. State v. McInnis, 2010 ME 13, per curiam (5 member panel):

Per curiam decision rejecting a whole host of claims.  (argued-Alan P. Kelley, Kennebec County ADA/Robert C. Andrews, Esq.)

23. State v. Nguyen, 2010 ME 14, Gorman, J. (7 member panel):

Affirming York County murder conviction.  Jury does not have to be instructed that it must unanimously determine whether defendant acted as a principal or as an accomplice. 

24. State v. Bailey, 2010 ME 15, Gorman, J. (7 member panel):

Vacates gross sexual assault, sexual exploitation of a minor, and unlawful sexual contact convictions.  Detective’s search of all computer files (including ones that contained child pornography) exceeded the scope of the defendant’s consent (which had been obtained via deception that detective was searching for evidence that someone was remotely accessing the defendant’s computer).

Remanded to determine if identity of the child victims constituted fruit of the poisonous tree of the illegal consent search.  (argued-Susan J. Pope, Penobscot County ADA/F. David Walker, IV, Esq.).

25. State v. Blakesley, 2010 ME 19, Saufley, CJ (6 member panel):

Successful State’s appeal.  Vacates Superior Court order (Jabar, J.) granting writs audita querela and coram nobis to alter old felony criminal convictions to prevent defendant from being deported.  Law Court emphasizes that the Legislature intended for the state postconviction statute to abolish the old common law writs.  (argued-William R. Stokes, DAG, Bruce Mallonee, Esq.).

26. State v. Tracy, 2010 ME 27, Saufley, CJ, (6 member panel):
Affirms forgery conviction.  Good discussion of the mediator’s privilege and what kind of proceedings it applies to.  (argued-Leanne Robbin, AAG/Sherry Tash, Esq.)

27. State v. Murphy, 2010 ME 28, Levy, J. (6 member panel):

Rejects argument that Supreme Court’s 2009 Melendez-Diaz v. Massachusetts decision implicitly overruled the Law Court’s 2008 State v. Tayman decision.  Admission of Secretary of State driving records in operating after suspension case does not violate the Confrontation Clause. Those records are not “testimonial”.  (argued-Jonathan R. Liberman, student intern, Cumberland County DA/David A. Weyrens, Esq.)

28. State v. Reese, 2010 ME 30, Silver, J. (7 member panel):

Affirms attempted murder conviction and 29-year sentence.  Conviction: No interrogation prompted defendant’s statements in cruiser; Questions asked at intake were “routine booking” questions; Warrant searches did not have to be thrown out because the PC affidavit went missing from the court’s file. Officer & judge both testified that affidavit was presented, and copy was introduced. Court cautions that calling the officer was sufficient so as not to have judges be witnesses.  No prejudice from introduction of expert testimony about gunshot residue on clothes.  Sentence: Appears to have abandoned reliance on Hewey and cites only to section 1252. Also suggests that court is obligated to state which purposes of sentencing under section 1151 are furthered by the sentence. Also appears to be creating new review standards for different portions of the sentence.  (argued-Anne Marie Pazar, Esq. York Cty ADA/Robert C. Andrews, Esq.)

29. State v. Manosh, 2010 ME 31, Gorman, J. (6 member panel/majority Levy, Mead, Gorman, Jabar/ dissent Alexander, Silver):

Vacates defendant’s District Court conviction for violating terms of 2006 Vermont protective order forbidding defendant to contact his former girlfriend (who had relocated to Maine with their child).  Majority held as matter of law that State did not prove beyond a reasonable doubt that defendant did not call former girlfriend for limited purpose of arranging child visitation (acceptable under the order).  Alexander dissent that the trial court was presented with a credibility contest between defendant and former girlfriend (who testified that defendant had said that he was calling because “he hadn’t talked to her in a long time”), and that the trial court was justified in rejecting defendant’s version and accepting former girlfriend’s version.  (on briefs- William B. Entwistle, Hancock County ADA/Ferdinand A. Slater, Esq.).

30. State v. Telford, 2010 ME 33, Mead, J. (6 member panel/majority Saufley, Alexander, Levy, Mead/concurrence Jabar, Silver):
Affirms trial court’s modification of defendant’s probation conditions over defense objection that new conditions constitute breach of plea agreement (as in State v. Russo).  Majority holds that when plea agreement is reached the agreement is implicitly subject to all state law provisions governing terms of the agreement.  The statute explicitly authorizes probation officers to file motions to modify conditions of probation during the probationary period.  Justice Jabar would hold that courts conducting hearings on motions to modify probation conditions should determine whether such modifications constitute “substantial breaches” of plea agreements.  In this case, the Justice believed that the defendant would have pled guilty anyway even if these conditions had been imposed originally.  The Attorney General’s office was invited to file an amicus brief at the request of the Law Court.  (argued-Joseph M. O’Connor, Oxford County ADA/Donald Macomber, AAG brief/James A. Billings, Esq.).

31. State v. Berke, 2010 ME 34, Levy, J. (6 member panel):

Trial court did not abuse discretion by admitting videotapes of defendant sexually abusing two young girls. Tapes satisfied the authentication standard of M.R. Evid. 901.  (on briefs-Megal L. Elam, Cumberland County ADA/Sarah A. Churchill, Esq.).

32. State v. Gilman, 2010 ME 35, Mead, J. (6 member panel):

Vacates Superior Court order (Murphy, J.) declaring that mandatory minimum 2-year sentence for HO under Tina’s Law was violation of Maine Constitution art. I, section 9, which requires that sentences be proportional to the offense, as applied to the defendant.  Court clarifies that art. I, sec. 9 mandates proportionality to the offense, not the offender.  The 2-year mandatory minimum was proportional to the harm the Legislature saw.  The court also rejects defendant’s argument that the sentence violates equal protection and due process.  Court also rejects defense argument that admission of the blue seal Secretary of State document violates the confrontation clause under Melendez-Diaz v. Massachusetts, relying on State v. Tayman.  (argued-Andrew S. Robinson, Oxford County ADA/Walter Hanstein, III, Esq.).
33. State v. Poblete, 2010 ME 37, Jabar, J. (7 member panel):
Affirms GSA conviction.  Rejects challenge to CJ Humphrey suppression order that found that defendant was not in custody during police interview at stationhouse, and that his statements were voluntary.  Rejects challenge to J. Hjelm’s denial of mistrial motion.  Finds that the justice’s handling of the defendant’s need for interpretive services stands as a “model of vigilance.”

Child victim’s testimony alone was sufficient evidence to sustain the conviction.

Finding obvious error in SORNA classification, Law Court remands to trial court to change defendant’s registration status from “lifetime registrant” to “ten year registrant.”  (argued-Geoffrey Rushlau, Knox County DA/Steven C. Peterson, Esq.).

34. State v. Nelson, 2010 ME 40, Silver, J. (5 member panel):

Affirms one theft by deception conviction but vacates another.  No abuse of discretion in denying motion for mistrial because defendant’s ex-wife made reference to civil injunction against defendant during the trial.  No abuse of discretion in admitting scale slips as business record.  No error in jury instruction that the jury had to determine that the value of the theft exceeded the minimum amount in the statute, not the amount alleged in the indictment.

Obvious error in instruction in Count II because it alleged the minimum amount that had to be proved was $1,000 instead of the correct $2,000.  No error in using conservative estimate of stumpage value for restitution figure as any error in not using a more accurate figure inured to benefit of defendant. (argued- Leanne Robbin, AAG/ James A. Billings, Esq.).
35. State v. Donatelli, 2010 ME 43, Jabar, J. (6 member panel):
Affirms convictions of one count unlawful trafficking in scheduled drugs and one count illegal importation of scheduled drugs.  Appeal followed conditional guilty plea after denial of motion to suppress cocaine seized during a warrantless search of defendant’s vehicle.  Rejects defense argument that Terry stop of vehicle suspected of transporting drugs escalated into a de facto arrest unsupported by probable cause.  Number of officers and cruisers alone did not transform stop into arrest, and police took reasonable amount of time to investigate their suspicions before defendant gave voluntary consent to canine sniff of car (which was transporting drugs). (argued- William Savage, AAG/Leonard Sharon, Esq.)
36. State v. Waterman, 2010 ME 45, Saufley, C.J. (7 member panel):

Affirms judgments and sentences following conviction for two counts of murder.  Evidence was sufficient to sustain murder convictions; trial court did not abuse discretion in excluding alternative suspect evidence; concurrent life sentences were appropriate based on premeditation-in-fact and multiple deaths.  Law Court also makes clear that the seven factors identified in State v. Shortsleeves that justify life sentence “are not exhaustive,” and suggests that fact that murders were committed in the presence of the defendant’s children makes the killings “among the most serious” that can be committed.  (argued-Donald Macomber, AAG/John S. Jenness, Jr., Esq.)
37. State v. Medeiros, 2010 ME 47, Alexander, J. (6 member panel):

Affirms conviction following jury waived trial.  Evidence sufficient to sustain conviction of leaving the scene of an accident involving serious bodily injury. (argued- James A. Andrews, Franklin County ADA/Gerald F. Petruccelli, Esq.) 
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