STATE V. JOHNSON, 2009 ME 103, 982 A.2D 320
SAUFLEY, C.J. (5 MEMBER PANEL – UNANIMOUS)

QUESTION PRESENTED


UNDER WHAT CIRCUMSTANCES IS A DEFENDANT’S CONFRONTATION CLAUSE RIGHT TO CROSS-EXAMINE THE WITNESSES AGAINST HIM VIOLATED BY THE WITNESS INVOKING HER FIFTH AMENDMENT PRIVILEGE AGAINST SELF INCRIMINATION?
FACTS

JOHNSON WAS CONVICTED OF NUMEROUS CRIMES ARISING OUT OF A HIGH SPEED CHASE DURING WHICH HE ELUDED POLICE.  THERE WAS AN EYE-WITNESS TO THE HIGH SPEED CHASE, WHO PERSONALLY KNEW JOHNSON AND WHO CALLED THE POLICE.  IN ADDITION, A WOMAN NAMED AMY COBB WAS A PASSENGER IN JOHNSON’S VEHICLE DURING THE HIGH SPEED CHASE AND IDENTIFIED JOHNSON AS THE DRIVER.


TWO DAYS BEFORE TRIAL, COBB TOLD THE PROSECUTING ATTORNEY AND THE POLICE OFFICER THAT SHE WAS USING AN ILLEGAL DRUG THE NIGHT OF THE HIGH SPEED CHASE, BUT SAID IT DID NOT IMPAIR HER ABILITY TO IDENTIFY JOHNSON AS THE DRIVER.


AT THE TRIAL, COBB INDICATED THAT SHE PLANNED TO INVOKE HER FIFTH AMENDMENT PRIVILEGE AGAINST SELF INCRIMNATION WITH REGARD TO HER DRUG USE ON THE NIGHT OF THE CHASE, BECAUSE SHE WAS ON PROBATION AND ALSO BECAUSE IT EXPOSED HER TO POTENTIAL NEW CRIMINAL CONDUCT.  THE STATE OFFERED TO ENTER INTO A STIPULATION ABOUT COBB’S DRUG USE THAT NIGHT, BUT THE DEFENSE OBJECTED ON THE GROUND THAT THE SELECTIVE USE OF THE FIFTH AMENDMENT PRIVILEGE VIOLATED HIS RIGHT TO CONFRONT AND CROSS-EXAMINE A KEY STATE’S WITNESS AGAINST HIM.

THE TRIAL COURT (JUSTICE ALEXANDER SITTING IN THE SUPERIOR COURT) SUSTAINED THE CLAIM OF PRIVILEGE OVER THE DEFENSE OBJECTION, OBSERVING THAT THE DRUG USE ISSUE ONLY WENT TO HER CREDIBILITY “WHICH COULD BE ARGUED BASED ON THE STIPULATION.”


DEFENSE COUNSEL CROSS-EXAMINED COBB ABOUT HER MEMORY OF THE CHASE AS WELL AS PRIOR INCONSISTENT STATEMENTS SHE HAD MADE AND THE FACT THAT SHE WAS TRYING TO AVOID JAIL TIME BY TESTIFYING.


THE STIPULATION WAS PRESENTED TO THE JURY.

HOLDING

THE CONFRONTATION CLAUSE IS NOT AN ABSOLUTE PROTECTION - IT GUARANTEES AN ADEQUATE OPPORTUNITY TO CROSS-EXAMINE, NOT A RIGHT TO UNRESTRICTED CROSS-EXAMINATION.  NOT EVERY RESTRICTION ON CROSS-EXAMINATION AMOUNTS TO A CONFRONTATION CLAUSE VIOLATION.

WHERE THE RESTRICTION ON CROSS-EXAMINATION RELATES TO A COLLATERAL MATTER, NO VIOLATION OCCURS.  WHERE THE RESTRICTION ON CROSS EAMINATION PERTAINS TO A DIRECTLY RELEVANT MATTER, THE CONFRONTATION CLAUSE IS VIOLATED.


HERE, THE LAW COURT HELD THAT COBB’S DRUG USE WAS NOT ONLY COLLATERALLY RELEVANT ON IMPEACHMENT, BUT IT WAS DIRECTLY RELEVANT BECAUSE SHE WAS AN EYEWITNESS TO THE EVENTS THAT FORMED THE BASIS OF THE CHARGES AGAINST JOHNSON.  JOHNSON WAS PREVENTED FROM CROSS EXAMINING  COBB AS TO HER RELIABILITY AS AN EYEWITNESS AT THE VERY TIME OF THE COMMISSION OF THE CRIME.


THE COURT CONCLUDED THAT LIMITING JOHNSON’S CROSS-EXAMINATION OF COBB IN THIS FASHION AMOUNTED TO A VIOLATION OF HIS CONFRONTATION CLAUSE RIGHTS.


NEVERTHELESS, THE COURT SAID THE ERROR WAS HARMLESS BECAUSE THE RECORD SHOWED BEYOND A REASONABLE DOUBT THAT THE ERROR DID NOT CONTRIBUTE TO THE VERDICT OBTAINED.  THE COURT NOTED THAT THERE WAS ANOTHER EYEWITNESS TO THE EVENTS ON THE NIGHT OF THE CHASE.  MOREOVER, COBB WAS EXTENSIVELY CROSS-EXAMINED ABOUT HER MOTIVATIONS FOR TESTIFYING AS WELL AS PRIOR INCONSISTENT STATEMENTS REGARDING HER ABILITY TO PERCEIVE THE EVENTS THAT NIGHT  AS WELL AS THE STIPULATION ESTABLISHING HER DRUG USE THAT NIGHT.
