STATE V. GILMAN, 2010 ME 35, 993 A.2D 14
MEAD, J. (6 MEMBER PANEL)(UNANIMOUS)

QUESTION PRESENTED


IS THE TWO YEAR MANDATORY MINIMUM SENTENCE FOR OPERATING AFTER SUSPENSION (CLASS C)(TINA’S LAW) DISPROPORTIONAL UNDER ARTICLE I, SECTION 9 OF THE MAINE CONSTITUTION, AND IS DISPROPORTIONALITY DETERMINED BY LOOKING AT THE OFFENSE OR AT THE OFFENDER?
FACTS


GILMAN WS STOPPED FOR SPEEDING.  HE WAS NOT DRINKING BUT HIS LICENSE HAD BEEN REVOKED AS A RESULT OF MULTIPLE PREVIOUS CONVICTIONS INCLUDING 3 OUI CONVICTIONS WITHIN 10 YEARS.  HE WAS CHARGED WITH CLASS C OPERATING AFTER REVOCATION UNDER “TINA’S LAW” WHICH PROVIDES THAT THE MINIMUM FINE IS $1000 …”AND THE MINIMUM TERM OF IMPRISONMENT IS 2 YEARS, NEITHER OF WHICH MAY BE SUSPENDED BY THE COURT.”


GILMAN WAS CONVICTED AFTER A JURY-WAIVED TRIAL.  THE TRIAL JUDGE DETERMINED THAT THE MINIMUM 2 YEAR SENTENCE OF IMPRISONMENT WAS “GREATLY DISPROPORTIONATE TO THE OFFENSE,” AND THAT OFFENDED  “PREVAILING NOTIONS OF DECENCY.”  THE COURT REACHED THIS CONCLUSION “AFTER CONSIDERATION OF THE CHARACTERISTICS OF MR. GILMAN, AS WELL AS THE MANNER IN WHICH THIS SENTENCE WOULD BE CARRIED OUT.”


GILMAN WAS SENTENCED TO 15 MONTHS ALL BUT 90 DAYS SUSPENDED, 2 YEARS PROBATION, 500 HOURS OF COMMUNITY SERVICE ANDA $1000 FINE.


THE STATE APPEALED.

HOLDING


THE LAW COURT HELD THAT WHETHER A SENTENCE IS DISPROPORTIONATE UNDER ARTICLE I, SECTION 9 IS TO BE DETERMINED BY LOOKING AT THE OFFENSE, NOT THE CIRCUMSTANCES OF THE OFFENDER.

THE LAW COURT HELD THAT THE LANGUAGE OF THE CONSTITUTION IS CLEAR AND UNAMBIGUOUS.  TO HOLD THAT THE SENTENCING COURT CAN CONSIDER THE INDIVIDUAL CHARACTERISTICS OF AN OFFENDER IN DECIDING PROPORTIONALITY WOULD ALLOW THE COURT TO REINSTATE JUDICIAL DISCRETION BY FIAT IN THE FACE OF A LEGISLATIVELY MANDATED MINIMUM SENTENCE.


THE COURT THEN HAD LITTLE DIFFICULTY CONCLUDING THAT A 2 YEAR MINIMUM MANDATORY SENTENCE FOR CLASS C OPERATING AFTER REVOCATION WAS NOT DISPROPORTIONATE.  IT REPRESENTS ONLY 40% OF THE MAXIMUM ALLOWABLE SENTENCE.
