STATE V. ELLIOTT, 2010 ME 3, 987 A.2D 513
SAUFLEY, C.J. (7 JUSTICE PANEL)(UNANIMOUS)

QUESTION PRESENTED


IN A PROSECUTION FOR STALKING, IS THE DEFENDANT’S USE OF THE PUBLIC ROADS INADMISSIBLE TO SHOW A “COURSE OF CONDUCT” BECAUSE USE OF THE ROADS INVOLVES THE EXERCISE OF THE CONSTITUTIONAL RIGHT TO TRAVEL, AND MUST EACH EVENT CONSTITUTING THE “COURSE OF CONDUCT” BE FOUND UNANIMOUSLY BY THE JURY?
FACTS


ELLIOTT WAS CONVICTED OF CLASS D STALKING AND CLASS D VIOLATION OF A PROTECTIVE ORDER.


ELLIOTT AND THE VICTIM HAD A ROMANTIC RELATIONSHIP UNTIL SHE BROKE IT OFF AND TOLD HIM SHE WANTED NO FURTHER CONTACT WITH HIM.  AFTER THAT, THE VICTIM SAW ELLIOTT AT LEAST 10 TIMES IN HIS PARKED TRUCK ALONG HER ROUTE TO WORK.  SHE OBTAINED A PROTECTIVE ORDER.


A MONTH LATER, SHE BEGAN SEEING ELLIOTT ALONG HER WORK ROUTE AGAIN.  SHE DOCUMENTED 11 TIMES.  THE FINAL INCIDENT INVOLVED HIM FOLLOWING HER ALONG THE TURNPIKE, PASSING HER AND THEN SLOWING DOWN.


THE VICTIM SOUGHT AN EXTENSION OF THE PROTECTIVE ORDER, WHICH THE COURT GRANTED ORDERING THAT ELLIOTT HAVE NO CONTACT WITH THE VICTIM ADDING “AND THIS INCLUDES FOLLOWING, STALKING, MONITORING PLAINTIFF ALONG HER WORK ROUTE….”  AFTER THIS ORDER WAS ISSUED, THE VICTIM SAW ELLIOTT THREE MORE TIMES PARKED ALONG HER WORK ROUTE.

ELLIOTT WAS CHARGED WITH STALKING AS WELL AS VIOLATION OF THE PROTECTIVE ORDER.  THE COMPLAINT ALLEGED THAT ELLIOTT HAD VIOLATED THE PROTECTIVE ORDER “BY FOLLOWING, STALKING AND/OR MONITORING THE VICTIM ALONG HER WORK ROUTE.”


ELLIOTT MOVED TO DISMISS THE VIOLATION OF PROTECTIVE ORDER CHARGE ARGUING THAT THE LANGUAGE OF THE COMPLAINT – FOLLOWING, STALKING, MONITORING – ARE NOT ELEMENTS OF THE CRIME AS DESCRIBED IN THE STATUTE AND THE COURT COULD NOT CREATE NEW ELEMENTS.  THEREFORE, HE ARGUED, THE MOST HE COULD BE SANCTIONED FOR WAS CONTEMPT.


ELLIOTT ALSO ARGUED THAT NO EVIDENCE OF HIS PRESENCE ON PUBLIC WAYS OR PARKING LOTS SHOULD BE ADMITTED, BECAUSE THE PHRASE “COURSE OF CONDUCT” AS USED IN THE STALKING STATUTE DOES NOT INCLUDE ACTIVITY THAT IS CONSTITUTIONALLY PROTECTED, NAMELY, THE RIGHT TO TRAVEL.  HE ALSO SOUGHT AN INSTRUCTION THAT THE JURY HAD TO FIND EACH EVENT CONSTITUTING THE “COURSE OF CONDUCT” UNANIMOUSLY.

HOLDING


LAW COURT HELD THAT THE RIGHT TO TRAVEL IS SUBJECT TO REASONABLE REGULATION TO PROTECT PUBLIC SAFETY.  A PROHIBITION AGAINST STALKING ANOTHER PERSON IS A REASONABLE REGULATION OF TRAVEL THAT IS RATIONALLY RELATED TO PROTECTING PUBLIC SAFETY.  IN SHORT, STALKING ANOTHER PERSON IS NOT CONSTITUTIONALLY PROTECTED CONDUCT.


ALTHOUGH THE MAINE CONSTITUTION GUARANTEES THAT CONVICTIONS MUST BE UNANIMOUS, THERE IS NO REQUIREMENT THAT JURORS AGREE UNANIMOUSLY ON THE INDIVIDUAL FACTS WHEN DECIDING WHETHER THE STATE HAS PROVED A PARTICULAR ELEMENT OF THE CRIME.  HERE THE “COURSE OF CONDUCT” IS A SINGLE ELEMENT OF THE CRIME.  UNANIMITY IS NOT REQUIRED AS TO EACH OF THE ACTS THAT MAKE UP THAT COURSE OF CONDUCT.

FINALLY, THE LANGUAGE OF THE COMPLAINT REGARDING THE VIOLATION OF THE PROTECTIVE ORDER WAS NOT DEFECTIVE BY ALLEGING “FOLLOWING, STALKING AND MONITORING.”  THAT LANGUAGE, AS USED IN THE ORDER, CLARIFIED THAT ELLIOTT WAS NOT TO HAVE “CONTACT” WITH THE VICTIM.  ALTHOUGH THE COMPLAINT DID NOT SPECIFICALLY ALLEGE “CONTACT”, IT DID ALLEGE CONDUCT THAT WOULD CONSTITUTE CONTACT BY THEIR ORDINARY DEFINITIONS AND THEREFORE SATISFIED THE ELEMENT OF THE CRIME.
