STATE V.DWYER, 2009 ME 127, 985 A. 2D 469
LEVY, J. (7 JUSTICE PANEL)(UNANIMOUS)

QUESTION PRESENTED


DID THE PRESIDING JUSTICE COMMIT ERROR WHEN HE DENIED THE DEFENSE REQUEST THAT THE CRIME LAB CONDUCT A SO-CALLED “ARIZONA SEARCH” OF THE MAINE DNA DATABASE (CODIS) AND WHEN HE SENTENCED DWYER TO LIFE FOR ROBBING, RAPING AND KILLING THE VICTIM, A WOMAN WHO WAS 8 MONTHS PREGNANT?

FACTS


DWYER WORKED WITH THE VICTIM IN LEWISTON AND SUPPOSEDLY WAS HELPING HER FIND A CAR TO BUY.  INSTEAD HE STOLE THE $400 SHE RETRIEVED FROM THE BANK, ABDUCTED HER, RAPED HER, STRANGLED HER AND BURIED HER IN A SHALLOW GRAVE.  A SHOVEL AND PICKAX WERE FOUND NEAR THE BURIAL SITE, WHICH WAS DISCOVERED SEVERAL WEEKS LATER.  USING THE BARCODES ON THOSE ITEMS, THE POLICE TRACED WHERE THEY WERE PURCHASED AND OBTAINED VIDEOTAPE FROM INSIDE THE STORES, WHICH SHOWED DWYER PURCHASING THOSE ITEMS THE VERY DAY THE VICTIM DISAPPEARED.


DNA ANALYSIS WAS PERFORMED ON A NUMBER OF ITEMS OF EVIDENCE.  DWYER’S DNA OR DNA CONSISTENT WITH DWYER’S WAS FOUND ON THE SHOVEL, A FLASHLIGHT, A GENITAL SWAB CONTAINING SPERM TAKEN FROM THE VICTIM, A LIGATURE FROM THE VICTIM’S WRIST, AS WELL AS OTHER ITEMS.


DWYER FILED A MOTION TO COMPEL THE CRIME LAB TO PERFORM A COMPARATIVE SEARCH (KNOW AS AN ARIZONA SEARCH) OF ITS CONVICTED FELON DNA DATABASE TO SEE IF ANY OF THE DATABASE RECORDS MATCH EACH OTHER AT 9 OR MORE LOCI.  THE PURPOSE OF THIS WAS TO CHALLENGE THE PROBABILITY STATISTICS OF THE DNA EVIDENCE THE STATE WAS INTRODUCING.

THE ONLY TESTIMONY PRESENTED AT THE HEARING ON THE MOTION WAS THE STATE’S DNA ANALYST, WHO TESTIFIED THAT CONDUCTING SUCH A SEARCH WOULD NOT BE RELIABLE BECAUSE THERE ARE DUPLICATES SAMPLES, TWINS, CLOSE RELATIVES IN THE DATABASE, SO IT WOULD BE EXPECTED THAT THERE WOULD BE MATCHES.  

HOLDING

THE SUPERIOR COURT DENIED THE MOTION AND THE LAW COURT AGREED, ALTHOUGH IT MADE A POINT OF SAYING THAT IT WAS DOING SO BECAUSE THERE WAS A LIMITED RECORD BEFORE THE TRIAL JUDGE AND HE DID NOT ABUSE HIS DISCRETION.


THE LAW COURT REJECTED DWYER’S CHALLENGES TO THE INTRODUCTION OF PHOTOGRAPHIC EVIDENCE OF THE GRAVE SITE, THE JUSTICE RULING ON HIS PRIOR CONVICTIONS IF HE TOOK THE STAND (WHICH HE DID NOT), AND THE PROPRIETY OF ALLOWING THE DNA ANALYST TO TESTIFY ABOUT MIXTURES AND STATISTICAL PROBABILITIES.


FINALLY, THE COURT UPHELD THE LIFE SENTENCE NOTING THAT THERE WERE THREE SO-CALLED “SHORTSLEEVES” FACTORS PRESENT IN THIS CASE, NAMELY, SEXUAL ASSAULT, PREMEDITATION AND TORTURE, AS WELL AS THE SPECIAL FACTOR THAT THE VICTIM WAS 8 MONTHS PREGNANT.  

IN AN OPINION DATED MAY 25, 2010, STATE V. WATERMAN, 2010 ME 45, THE LAW COURT STATED THAT THE SHORTLSEEVES “LIST IS NEITHER EXHAUSTIVE NOR ALL-INCLUSIVE,” AND THAT THERE MAY BE OTHER FACTORS THAT MIGHT JUSTIFY A LIFE SENTENCE, SUCH AS A KILLING FOR PECUNIARY GAIN OR INVOLVING CHILDREN IN THE CRIME.  THE COURT EMPHASIZED THAT ANY ADDITIONAL FACTORS “MUST NECESSARILY REFLECT A JUDICIAL AND SOCIETAL RECOGNITION THAT THE FACTORS WARRANT THE ULTIMATE  PENAL SANCTION.
