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Conflicts of Interests 

A. Special Conflicts-of-Interest of Former and Current Government Officers and Employees, Maine Rule of Professional Conduct (“MRPC”) 1.11
B. Title 5, M.R.S., Section 18, Disqualification of Executive Employees from Participation in Certain Matters  

Confidentiality 

A. Confidentiality of Information, MRPC 1.6

B. M.R. Evid. 502(d), Lawyer-Client Privilege for Public Officer or Agency

C. Executive Sessions (Freedom of Access Act), 1 M.R.S. § 405(6)(E)

Organization as Client, MRPC 1.13

Unauthorized Practice of Law, Multijurisdictional Practice of Law 

A. MRPC 5.5
B. P.L. 2009, c. 480, Amendment to 4 M.R.S, Section 807(3)

Prohibition Against Threatening Prosecution

A. Former Me.Bar Rule 3.6(c)

B. Rules of Professional Conduct Relevant to Threatening Prosecution

Gifts, 17-A M.R.S. § 605 

Supreme Judicial Court of Maine.
Joan M. MORIN
v.
MAINE EDUCATION ASSOCIATION.
Docket No. Ken-09-2.
Argued: Feb. 10, 2010.
Decided: April 22, 2010.
Background: Employee brought action against employer for gender discrimination leading to a hostile work environment, retaliatory discrimination, intentional infliction of emotional distress, and negligent supervision. The Superior Court, Kennebec County, Jabar, J., granted employee's motion to disqualify employer's attorneys and their law firm. Employer appealed.
Holding: The Supreme Judicial Court, Gorman, J., held that testimony of employee was insufficient to establish actual prejudice necessary to support disqualification.
Vacated and remanded.
 Silver, J., concurred and filed opinion. 
Alexander, J., dissented and filed opinion.
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30 Appeal and Error
      30III Decisions Reviewable
            30III(D) Finality of Determination
                30k67 Interlocutory and Intermediate Decisions
                      30k70 Nature and Scope of Decision
                          30k70(.5) k. In General. Most Cited Cases 
Although interlocutory, Supreme Judicial Court would consider employer's appeal of order disqualifying its attorney on its merits pursuant to the death knell exception to the final judgment rule.
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854(1)
30 Appeal and Error
      30XVI Review
            30XVI(A) Scope, Standards, and Extent, in General
                30k851 Theory and Grounds of Decision of Lower Court
                      30k854 Reasons for Decision
                          30k854(1) k. In General. Most Cited Cases 
The Supreme Judicial Court's review of orders granting or denying motions to disqualify counsel is highly deferential, and the Court will not disturb an order disqualifying counsel if the record reveals any sound basis for the trial court's decision.
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30 Appeal and Error
      30XVI Review
            30XVI(I) Questions of Fact, Verdicts, and Findings
                30XVI(I)6 Questions of Fact on Motions or Other Interlocutory or Special Proceedings
                      30k1024.1 k. In General. Most Cited Cases 
The Supreme Judicial Court reviews for clear error factual findings underlying orders granting or denying motions to disqualify counsel.
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30 Appeal and Error
      30XVI Review
            30XVI(A) Scope, Standards, and Extent, in General
                30k838 Questions Considered
                      30k840 Review of Specific Questions and Particular Decisions
                          30k840(4) k. Review of Questions of Pleading and Practice. Most Cited Cases 
The Supreme Judicial Court reviews orders on motions for disqualification mindful that such motions are capable of being abused for tactical purposes, and justifiably wary of this type of strategic maneuvering.
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45 Attorney and Client
      45I The Office of Attorney
            45I(B) Privileges, Disabilities, and Liabilities
                45k19 k. Disqualification in General. Most Cited Cases 
For disqualification of attorney to be appropriate, the moving party must show that disqualification serves the purposes supporting the ethical rules, and that continued representation by the attorney would result in actual prejudice to the moving party.
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21.20
45 Attorney and Client
      45I The Office of Attorney
            45I(B) Privileges, Disabilities, and Liabilities
                45k21.20 k. Disqualification Proceedings; Standing. Most Cited Cases 
Party moving to disqualify an attorney has the burden of demonstrating more than mere speculation that an ethics violation has occurred; she must establish in the record that continued representation of the nonmoving party by that party's chosen attorney results in an affirmative violation of a particular ethical rule.
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45 Attorney and Client
      45I The Office of Attorney
            45I(B) Privileges, Disabilities, and Liabilities
                45k20 Representing Adverse Interests
                      45k21.15 k. Partners and Associates. Most Cited Cases 
Whether disqualification of attorney may be imputed to the attorney's entire law firm depends on which ethical violation is found to have occurred.
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21.20
45 Attorney and Client
      45I The Office of Attorney
            45I(B) Privileges, Disabilities, and Liabilities
                45k21.20 k. Disqualification Proceedings; Standing. Most Cited Cases 
Courts will not assume existence of prejudice to the party moving for disqualification of attorney just by the mere fact that an ethical violation was committed, even when that ethical violation involved confidential communications; mere general allegation that the attorney has some confidential and relevant information which attorney gathered in a previous relationship will not support disqualification, rather, moving party must point to the specific, identifiable harm party will suffer in the litigation by opposing counsel's continued representation.
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21.20
45 Attorney and Client
      45I The Office of Attorney
            45I(B) Privileges, Disabilities, and Liabilities
                45k21.20 k. Disqualification Proceedings; Standing. Most Cited Cases 
If party moving for disqualification of attorney produces evidence of both an ethical violation and actual prejudice, any court order disqualifying the attorney must include express findings of that ethical violation and resulting prejudice; in the absence of such findings, the Supreme Judicial Court will uphold an attorney disqualification only if both the ethical violation and the prejudice to be suffered are obvious from the record.
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21.20
45 Attorney and Client
      45I The Office of Attorney
            45I(B) Privileges, Disabilities, and Liabilities
                45k21.20 k. Disqualification Proceedings; Standing. Most Cited Cases 
Employee's testimony that she would have been more guarded in investigative interview conducted by attorney if she had known the attorney's firm would ultimately represent employer in employee's employment discrimination action, and that she disclosed litigation and settlement strategy to the investigating attorney, was insufficient to establish that she would be actually prejudiced if the law firm and other attorneys from the firm continued to represent employer in the employment discrimination action, and thus employee was not entitled to disqualification of employer's attorneys and their firm; employee failed to point to any particular prejudice she had suffered or would suffer.
Panel: SAUFLEY, C.J., and ALEXANDER, LEVY, SILVER, MEAD, and GORMAN, JJ.
Majority: SAUFLEY, C.J., and LEVY, SILVER, MEAD, and GORMAN, JJ.
Concurrence: SILVER, J.
Dissent: ALEXANDER, J.
1.11 Special Conflicts-of-Interest of Former and Current Government Officers and Employees
(a) Except as law may otherwise expressly permit, a lawyer who has formerly served as a public officer or employee of the government: 

(1) is subject to Rule 1.9(c); and 

(2) shall not otherwise represent a client in connection with a matter in which the lawyer participated personally and substantially as a public officer or employee, unless the appropriate governmental officer or agency gives its informed consent, confirmed in writing, to the representation.

(b) When a lawyer is disqualified from representation under paragraph (a), no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter unless: 

(1) the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and 

(2) the appropriate governmental officer or agency gives its informed consent, confirmed in writing, to the representation. 

(c) Except as law may otherwise expressly permit, a lawyer having information that the lawyer knows is confidential government information about a person acquired when the lawyer was a public officer or employee, may not represent a private client whose interests are adverse to that person in a matter in which the information could be used to the material disadvantage of that person. As used in this Rule, the term“confidential government information” means information that has been obtained under governmental authority and which, at the time this Rule is applied, the government is prohibited by law from disclosing to the public or has a legal privilege not to disclose and which is not otherwise available to the public. A firm with which that lawyer is associated may undertake or continue representation in the matter only if the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom. 

(d) Except as law may otherwise expressly permit, a lawyer currently serving as a public officer or employee: 

(1) is subject to Rules 1.7 and 1.9; and 

(2) shall not: 

(i) participate in a matter in which the lawyer participated personally and substantially while in private practice or nongovernmental employment, unless: 

(A) the appropriate governmental officer or agency gives its informed consent, confirmed in writing, to the representation; or 

(B) under applicable law, no one is or by lawful delegation may be authorized to act in the lawyer’s stead in the matter. 

(ii) negotiate for private employment with any person who is involved as a party or as lawyer for a party in a matter in which the lawyer is participating personally and substantially, except that a lawyer serving as a law clerk to a judge, other adjudicative officer or arbitrator may negotiate for private employment as permitted by Rule 1.12(b) and subject to the conditions stated in Rule 1.12(b). 

(e) As used in this Rule, the term “matter” includes:

(1) any judicial or other proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties, and 

(2) any other matter covered by the conflict-of-interest rules of the appropriate government agency.

TITLE 5 §18. DISQUALIFICATION OF EXECUTIVE EMPLOYEES FROM PARTICIPATION IN CERTAIN MATTERS
1. Definitions.  As used in this section, unless the context indicates otherwise, the following terms have the following meanings.
A. "Constitutional officers" means the Attorney General, Secretary of State and Treasurer of State. 
B. "Executive employee" means the constitutional officers, the State Auditor, members of the state boards and commissions as defined in chapter 379 and compensated members of the classified or unclassified service employed by the Executive Branch, but it shall not include:
(1) The Governor;
(2) Employees of and members serving with the National Guard;
(3) Employees of the University of Maine System, the Maine Maritime Academy and state community colleges;
(4) Employees who are employees solely by their appointment to an advisory body;
(5) Members of boards listed in chapter 379, who are required by law to represent a specific interest, except as otherwise provided by law; and
(6) Members of advisory boards as listed in chapter 379. 
C. "Participate in his official capacity" means to take part in reaching a decision or recommendation in a proceeding that is within the authority of the position he holds. 
D. "Proceeding" means a proceeding, application, request, ruling, determination, award, contract, claim, controversy, charge, accusation, arrest or other matter relating to governmental action or inaction. 
E. "Participates in the legislative process" means to provide any information concerning pending legislation to a legislative committee, subcommittee or study or working group, whether orally or in writing. 
2. Executive employee.  An executive employee commits a civil violation if he personally and substantially participates in his official capacity in any proceeding in which, to his knowledge, any of the following have a direct and substantial financial interest:
A. Himself, his spouse or his dependent children; 
B. His partners; 
C. A person or organization with whom he is negotiating or has agreed to an arrangement concerning prospective employment; 
D. An organization in which he has a direct and substantial financial interest; or 
E. Any person with whom the executive employee has been associated as a partner or a fellow shareholder in a professional service corporation pursuant to Title 13, chapter 22-A, during the preceding year. 
2-A. Participation in legislative process.  An executive employee commits a civil violation if the employee participates in the legislative process in the employee's official capacity concerning any legislation in which any person described in subsection 2, paragraphs A to E has any direct and substantial financial interest unless the employee discloses that interest at the time of the employee's participation.
3. Former executive employee.  Former executive employees shall be subject to the provisions in this subsection with respect to proceedings in which the State is a party or has a direct and substantial interest.
A. No former executive employee may knowingly act as an agent or attorney for, or appear personally before, a state or quasi-state agency for anyone other than the State for a one-year period following termination of the employee's employment with the agency or quasi-state agency in connection with a proceeding in which the specific issue was pending before the executive employee's agency and was directly within the responsibilities of the employee during a period terminating at least 12 months prior to the termination of that employee's employment. 
B. No former executive employee may knowingly act as an agent or attorney for, or appear personally before, a state or quasi-state agency for anyone other than the State at any time following termination of the employee's employment with the agency or quasi-state agency in connection with a proceeding in which the specific issue was pending before the executive employee's agency and was directly within the responsibilities of the executive employee during the 12-month period immediately preceding the termination of the employee's employment. 
4. Construction of section.  This section may not be construed to prohibit former state employees from doing personal business with the State. This section shall not limit the application of any provisions of Title 17-A, chapter 25.
5. Penalty.  A violation of this section is a civil violation for which a forfeiture of not more than $1,000 may be adjudged.
6. Application of more stringent statutory provisions.  If other statutory conflict of interest provisions pertaining to any state agency, quasi-state agency or state board are more stringent than the provisions in this section, the more stringent provisions shall apply.
7. Avoidance of appearance of conflict of interest.  Every executive employee shall endeavor to avoid the appearance of a conflict of interest by disclosure or by abstention. For the purposes of this subsection and subsection 8, "conflict of interest" includes receiving remuneration, other than reimbursement for reasonable travel expenses, for performing functions that a reasonable person would expect to perform as part of that person's official responsibility as an executive employee.
8. Disclosure of conflict of interest.  An executive employee shall disclose immediately to that employee's direct supervisor any conflict of interest within the meaning of this section.
1.6 Confidentiality of Information
(a) A lawyer shall not reveal a confidence or secret of a client unless, (i) the client gives informed consent; (ii) the lawyer reasonably believes that disclosure is authorized in order to carry out the representation; or (iii) the disclosure is permitted by paragraph (b). 

(b) A lawyer may reveal a confidence or secret of a client to the extent the lawyer reasonably believes necessary: 

(1) to prevent reasonably certain substantial bodily harm or death;

(2) to prevent the client from committing a crime or fraud that is reasonably certain to result in substantial injury to the financial interests or property of another and in furtherance of which the client has used or is using the lawyer’s services; 

(3) to prevent, mitigate or rectify substantial injury to the financial interests or property of another that is reasonably certain to result or has resulted from the client’s commission of a crime or fraud in furtherance of which the client has used the lawyer’s services; 

(4) to secure legal advice about the lawyer’s professional obligations; 

(5) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved, or to respond to allegations in any proceeding concerning the lawyer’s representation of the client; or 

(6) to comply with other law or a court order. 

(c) Before revealing information under paragraph (b) (1), (2), or (3), the lawyer must, if feasible, make a good-faith effort to counsel the client to prevent the harm and advise the client of the lawyer’s ability to reveal information and the consequences thereof. Before revealing information under paragraph (b)(5) or (6), in controversies in which the client is not a complainant or a party, the lawyer must, if feasible, make a good faith effort to provide the client with reasonable notice of the intended disclosure.

(d) As used in Rule 1.6, “confidence” refers to information protected by the attorney-client privilege under applicable law, and “secret” refers to other information relating to the representation if there is a reasonable prospect that revealing the information will adversely affect a material interest of the client or if the client has instructed the lawyer not to reveal such information.

M.R. Evid. 502(d), Lawyer-Client Privilege for Public Officer or Agency

(d) Exceptions. There is no privilege under this rule:
….

(6) Public officer or agency. As to communications between a public officer or

agency and its lawyers unless the communications concern a pending investigation, claim or

action and the court determines that disclosure will seriously impair the ability of the public

officer or agency to process the claim or conduct a pending investigation, litigation or

proceeding in the public interest.
Executive Sessions (Freedom of Access Act), 1 M.R.S.
§ 405(6)(E)

6. Permitted deliberation.  Deliberations on only the following matters may be conducted during an executive session: 

….

E. Consultations between a body or agency and its attorney concerning the legal rights and duties of the body or agency, pending or contemplated litigation, settlement offers and matters where the duties of the public body's or agency's counsel to the attorney's client pursuant to the code of professional responsibility clearly conflict with this subchapter or where premature general public knowledge would clearly place the State, municipality or other public agency or person at a substantial disadvantage…

1.13 Organization as Client

(a) A lawyer employed or retained by an organization represents the organization acting through its duly authorized constituents. 

(b) If a lawyer for an organization knows that an officer, employee or other person associated with the organization is engaged in action, intends to act or refuses to act in a matter related to the representation that is a violation of a legal obligation to the organization, or a violation of law that reasonably might be imputed to the organization, and is likely to result in substantial injury to the organization, the lawyer shall proceed as is reasonably necessary in the best interest of the organization. In determining how to proceed, the lawyer shall give due consideration to the seriousness of the violation and its consequences, the scope and nature of the lawyer’s representation, the responsibility in the organization and the apparent motivation of the person involved, the policies of the organization concerning such matters, and any other relevant considerations. Any measures taken shall be designed to minimize disruption of the organization and the risk of revealing confidences and secrets to persons outside the organization. Such measures may include among others: 

(1) asking reconsideration of the matter; 

(2) advising that a separate legal opinion on the matter be sought for presentation to appropriate authority in the organization; and 

(3) referring the matter to higher authority in the organization, including, if warranted by the seriousness of the matter, referral to the highest authority that can act in behalf of the organization as determined by applicable law. 

(c) Except as provided in paragraph (d), if 

(1) despite the lawyer’s efforts in accordance with paragraph (b) the highest authority that can act on behalf of the organization insists upon action, or a refusal to act, that is clearly a violation of law, and

(2) likely to result in substantial injury to the organization, the lawyer may resign in accordance with Rule 1.16 and make such disclosures as are consistent with Rule 1.6, Rule 3.3, Rule 4.1 and Rule 8.3, but only to the extent the lawyer reasonably believes necessary to prevent substantial injury to the organization. 

(d) Paragraph (c) shall not apply with respect to information relating to a lawyer’s representation of an organization to investigate an alleged violation of law, or to defend the organization or an officer, employee or other constituent associated with the organization against a claim arising out of an alleged violation of law.

(e) In dealing with an organization’s directors, officers, employees, members, shareholders or other constituents, a lawyer shall explain the identity of the client as the organization when the lawyer knows or reasonably should know that the organization’s interests may be adverse to those of the constituents with whom the lawyer is dealing. 

(f) A lawyer representing an organization may also represent any of its directors, officers, employees, members, shareholders or other constituents, subject to the provisions of Rule 1.7. If the organization’s consent to the dual representation is required by Rule 1.7, the consent shall be given by an appropriate official of the organization other than the individual who is to be represented, or by the shareholders. 

(g) A lawyer who acts contrary to this Rule but in conformity with promulgated federal law shall not be subject to discipline under this Rule, regardless whether such federal law is validly promulgated.

5.5 Unauthorized Practice of Law; Multijurisdictional Practice of Law

(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal profession in that jurisdiction, or assist another in doing so.

(b) A lawyer who is not admitted to practice in this jurisdiction shall not:

(1) except as authorized by these Rules or other law, establish an office or other systematic and continuous presence in this jurisdiction for the practice of law; or

(2) hold out to the public or otherwise represent that the lawyer is admitted to practice law in this jurisdiction.

(c) A lawyer admitted in another United States jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may provide legal services that arise out of or are reasonably related to the representation of an existing client on a temporary basis in this jurisdiction that:

(1) are undertaken in association with a lawyer who is admitted to practice in this jurisdiction and who actively participates in the matter;

(2) are in or reasonably related to a pending or potential proceeding before a tribunal in this or another jurisdiction, if the lawyer, or a person the lawyer is assisting, is authorized by law or order to appear in such proceeding or reasonably expects to be so authorized;

(3) are in or reasonably related to a pending or potential arbitration, mediation, or other alternative dispute resolution proceeding in this or another jurisdiction, if the services arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice and are not services for which the forum requires pro hac vice admission; or

(4) are not within paragraphs (c)(2) or (c)(3) and arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice. 

(d) A lawyer admitted in another United States jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may provide legal services in this jurisdiction that:

(1) are provided to the lawyer’s employer or its organizational affiliates and are not services for which the forum requires pro hacvice admission; or

(2) are services that the lawyer is authorized to provide by federal law or other law of this jurisdiction.

P.L. 2009, c. 480, Amendment to 4 M.R.S, Section 807(3) 

§807. Unauthorized practice of law 

1. Prohibition.  No person may practice law or profess to practice law within the State or before its courts, or demand or receive any remuneration for those services rendered in this State, unless that person has been admitted to the bar of this State and has complied with section 806-A, or unless that person has been admitted to try cases in the courts of this State under section 802. 

2. Violation.  Any person who practices law in violation of these requirements is guilty of the unauthorized practice of law, which is a Class E crime. 

3. Application.  This section shall not be construed to apply to:
….


Q.  A person who is an attorney admitted to practice in another United States jurisdiction to the extent permitted by rules of professional conduct adopted by the Supreme Judicial Court.
Prohibition Against Threatening Prosecution,  former Me.Bar Rule 3.6(c)
c) Threatening Prosecution. A lawyer shall not present, or threaten to present, criminal, administrative, or disciplinary charges solely to obtain an advantage in a civil matter.
Rules of Professional Conduct Relevant to Threatening Prosecution

4.1 Truthfulness in Statements to Others
In the course of representing a client a lawyer shall not knowingly:
(a) make a false statement of material fact or law to a third person…

8.4 Misconduct
It is professional misconduct for a lawyer to:
….

(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;
(d) engage in conduct that is prejudicial to the administration of justice; 
(e) state or imply an ability to influence improperly a government agency or official or to achieve results by means that violate the Maine Rules of Professional Conduct, the Maine Bar Rules or law…

GIFTS
§605. Improper gifts to public servants 

1.    A person is guilty of improper gifts to public servants if: 


A. Being a public servant that person solicits, accepts or agrees to accept any pecuniary benefit from a person if the public servant knows or reasonably should know that the purpose of the donor in making the gift is to influence the public servant in the performance of the public servant's official duties or vote, or is intended as a reward for action on the part of the public servant; or 

B. He knowingly gives, offers, or promises any pecuniary benefit prohibited by paragraph A. 

2.    Improper gifts to public servants is a Class E crime.
Applicable definition of “pecuniary benefit” in 17-A M.R.S. § 602(2)(C):

C. "Pecuniary benefit" means any advantage in the form of money, property, commercial interest or anything else, the primary significance of which is economic gain; it does not include economic advantage applicable to the public generally, such as tax reduction or increased prosperity generally. "Pecuniary benefit" does not include the following: 

(1) A meal, if the meal is provided by industry or special interest organizations as part of an informational program presented to a group of public servants; 

(2) A meal, if the meal is a prayer breakfast or a meal served during a meeting to establish a prayer breakfast; or

(3) A subscription to a newspaper, news magazine or other news publication. 
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